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MARRISOI^ and Others ».* COCKEREYL ‘ 3 ^ 4 ^® 

Mfl”* IJ.' 


O N the 7tli of Feiruari/, an order was obtained by A1thcinf;h, in 

the pla.intif^ for an InjuRctton, unlll unHwcr or ca^es in tho hq-n 

further order, to reslrain the defcJidunt*), Coc^^cre/i anj tare of waste, 

?FAiff,(execufor 3 and irusteefi under the will of J2*fFAi7r, injunction 

decoaffed,) from collecting; and ^ctlin^ in any moro of 

the testator’s personal estate, and from selling or dis* 

]}osing of any purt of his real estates, or receiving ibe (ippearaii(>e^ yet 

purcha^-money, HUiia order was founded on an nlH' 1f,in iuch a case, 

davit that the proj^erty, if nudered to be paid to, or an injunction 

reuiain in the liauds of, the ilofenuuntA, was in danger been ob¬ 
tained for dr- 

fauU of appearance, and it turifls out that an appearance had mj fact 
been entered at the time trlicn. the injunction wai mored for, the order 
will be discharged. 


VoL, III. 
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of 
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h p 


1817. 

IlARfttSOMT 

CoCIlERCL^^ 


of bemg lost; and on certificali; of hill Uted^ and an 
allegation that the deJendantj; had not apiiiear'cd^ 

A motion was now made, on behulf of the defendaiite, 
to discharge that order, on an aflidavit, denying the 
circumstances rrom which it was iiirctred that the pro* 
perty in danger, and going on to state that an ap^ 
pearance had in fact bcon entered for the defetidattls 
on the y4l!i oi Jmmar}/ preceiliugH 


Sir S, RomUlj/^ HeU^ anil in suppoi't of the 

motion. 


Sir-f-/, iiuA RoKprfI^ cQuird, 

Thf Loud CuANCKT.r.oft b4ucI, that, although iu 
cases in the nature of waste, the Court will sometimes 
interfere by injunction upon an (’.r jmrle application^ 
even after an appearance has been entered for the de- 
fendanb yet the fact of his having appeared must be 
stated; and that in the ]n'^o:^onl casoj if llie order wore 
allowed tJ stand, there would be a cout' ndcction on tjic 
records of the Court The oitler was discharged ac- 
cordiiJglyj with costs. 


Jprii . 

A%fi.3. SKLBV SELHY. 

■ 

A letter from lUE bill was for payment of the arrears of an an¬ 
nuity to which the pJaintifTclaiiticd to be entitled 
virtue of an agreement entered into by his mother 

and concluding Your alTecdoiiatc molherj^^ not signed so 
to constitute a bindiog agreement on the part of the mother wUldn the 
intent of the Statute of Fraueji^. 

It LB not enough to identify; ther& must be a eigniag, i* e* either an 
actual signature of the name, or something inteadfld by the writer to 
^ he equivalent to a signature; such as a mark by a marksman, kc, 

^ 1 * (since 


a mother to her 
son, beginning; 
My dear Ra-^ 


i,*. 


by 
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f # 

(since deceased) on the occasion of his marriage; which 
agreement wls attempted to ho inferred from letters 
written by her to the plaintlfF upon that occasion. 
Andj on the bearing, a question was raised, whether a 
letter addressed to the plaintiff, beginning “ My dear 
Robert,” < which was his Christian name,) and ending 
with the words, ^^Dome the justice to believe me the 
most affectionate of mothers,” was sufficiently signed 
within the Tucaning of the statute (^), although the 
name of the writer no where appeared in it. 

4 

St^den^ for the plaintifl'* 

* 

Before the statute, it was only necesRary to prove the 
hand-writijig the party to constitute a binding agree¬ 
ment; and ail that the statute requires is, that there 
should be a signature; that tlie agreement, in order to 
be binding, shat) be in writing, and signed !)y tlii- 
pai'tj to be citarged therewith, or eomo other person 
thereunto by him lawfully outboHsed,’^ Ttnowliere 
says tliat the signature so required is the signmgqf the 
name of the party sought to be bound by it* Not more 
is required to constitute the validity of a deed than of 
a will, ia whfcli casd*it is decided that llie testafor^s 
putting his namc4iitt1ie commeneeiuent rs equivalent to 
his signing it; and yet the statute expressly requires a 
Hignaturo* The slntute requireti A'/g’wwg, i\oisttb- 
and therefore llicm«rA: of one unable to write 
is a sufficient signature. It was once a question whether 
sealing is not signing, (e) A letter written in the third 
person, or in the name of the office and not of the in- 

(r/) "i Oir. 'L c. J. s. 4* 77. nml cases clfecL 

(/j) Seft I Bi n* C. C. 410* (c) Shpp]i. Tnuchstr 60* 

Sugeb Vend* ami J’urch. 70, c, 4* Wo, 5. 

B ^ - dividual. 


1817. 

Sri-nT * 

V, 

SemVi 
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SeIhUy 


r. 

Sllgy. 


dividual^ wQMld he a sufficient c<>nipliance with the 
terms of the statute, The Lord ChanccUor agrees 
to do so and so” would bind Lord E/donj^ihen why not 
the mother of Robert Selb^f** and why not any other 
words by which the condition of the writer is clearly 
Qscertaincil? The name may be printed or stamped 
instead of being written* The signature may be by 
initials only; and yet Ibis wouJd^ in many instances, 
load to the greatest uncertuinly. 


A letter not signed il suthciently adopted by re-* 
fereiice Co it niade in a subsequent ipstrument ; and 
wili, together with that jnetrunient) constitute a suf- 
ficient agreement within the statute. 


Bell for the defendant. 

The words of the statute are positive, requiring 
nothing less than an actual signing to constitute the 
agreement* See Ithcll v. BoHer^ cited in l/azcldns v. 
//oiirrj* It is not enough that then signature^ or 
that which stands in the place of a signature, should 
identify the party* If soj the words your afiectionatc 
mother’* might be dispensed with/ and proof of hand« 
writing would be of itself sufliclent* But all the cases 
say there must be the name of the party, or ht« mark 
in case he i& incapable of writing his name, but 
even that mark must be identllied by a subscribing 
witness* In Stokes Moore(b) the name was in the 
body of the instrument; and it was said, “ the meaning 
of the statute is, that the signing should amount to an 
acknowledgment by the party that it is his agreement, 
and. If the name does not give such aulhonticity to the 

(fi) ir. Wme*770,77L F. Wins-771, note* And leq 

(6) 1 Cojt, ^19. hCoi’fc poit. O^ihie V. F&ijfJ7nde* 

- instrument, 
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instruinent, it does not amount to ivhat the alatute 
requirefl»” And speaking of tlie cases of willa to which 
it had been compared, the l^ord Chief Baron observes, 
that those cases have been where the instrument ini* 
porting to he the tinal instrument of the party has !>Gcn 
formally attested, and la In its nature complete, and the 
only question has been, whether the form of the statute 
has been complied witht^' (rr) As to the case of an 
agreement established by reference to it made in a sub* 
sequent letter or instrument, the principte upon which 
it proceeds, shews that it is nothing to the present pur* 
pose. In Coies v. Tr^colhick{b) the Lord Chancellor 
says, “ though the agreement is not signed, yet if 
letter contains all the terms, and deEcribes the consider¬ 
ation and all the clrcumstajiccs, so that by the contents 
of the letter tt can be connected and identihed with the 
agreement, that letter, which not only is not a signa¬ 
ture, but Is the last of all things that can be called sign¬ 
ing the agreement, is a writingsigned; which, ascertain¬ 
ing the conicnis of the agreement, amounts to a note or 
memorandum pfit, and therefore satieties Ibe^ta^ute/' 


1917. 


SrLflT * 
SsldYp 


Sudden, in reply. 

* < * 
* 

If the mark or«a marksman be considered as a sufB- 
ctenl compliance with the statute, it must be admitted 
to be in consequence bf the principle fur which T con¬ 
tend ; namely, that it is enough to Identify the writer, 
for the statute has no w here said that a mark will do, 
A name printed or stamped has always been held sufF:- 
cieiit, and that without any enquiry w'hether the party 
Wes or*was not capable of writing hia name. 

(a) I Cojt, 2^*Zy 3. And on Vend, .'ind Pur. 77. note, 
sc« H'^alkcr t* in thC' and iiytr, VoL L pi 503- 

Court of Sugdi '250. 

Thv 
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Yhe Master qf tht Rojlls Raid, if he bad appre¬ 
hended at first, that thia was the only letter app1icab]o 
to the purpose of the plainlifTs demand, he should not 
hare sufiered the caii§e to go on ; for it was impossible 
to hold that it could be tahen to be sufficiently' signed 
within the statute, unless it were by reference to Rome 
other instrument having a proper signature. Tliat it 
is a very forced construction of the words of the statute 
to say that the use of the mere ordinary terms of cere¬ 
mony constitutes a compliance with the regulations it 
preecribes. It is not enough that the party may be 
ideiitifiedi^ He is rei]uired to sign. And, after you 
have completely identified, still the question remains, 
whether tie has Btgned or not* 'There may be in the 
instrument a very suificient description to answer the 
purpose of identification without a signing ; that is, 
without the party having either put his name to it, or 
done some other act intended by him to be equivalent 
to the actual signature of the name—such as a person 
unable to write, making his mark, but Jt was never 
said,^ bec.'iUEe you may identify the loiter, therefore 
there is a signature within the meaning of the statute. 
If so, the word “ 1 ” or “ me” would be eiioughj pro¬ 
vided you can prove the hand*waiting. 


Bill disnussed. 
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SARAH BURGESS, Widow, - - Plaintiff- 


llOLLf,^ 

34i 


ANI> 


HENRY ROBINSON and THOMAS BURTON, 

Defgivj^ants. 

T^ENJjdMIN B VRCEiiS by will, devised to the DcvjEe to R. 

dellsndant Rohmson^ certain freehold and lease- sabj(?ct to the 
hold premises subject to, and charged and chargeable i>ayment of Ic- 
with the payment of SOOA to each of his three nephews 2D0f- 

thereiii named, (making together the sum of 600f.) to 

i fi t n 

paid to thein respectively as soon after his nephews to he 
“ teatator^s) deccascj as they or either of them should j^g 

arrive in England or claim the same, provided such |^e legatees 
“ claims should be made within the first three yearsnext should arrive 
after his decease ; oinJ, if two only of fiiaaaid nephews in Englatid^ or 
‘^should arrive in England^ or make their claims within claim flic same, 

the time aforeflaid, cadi of them should be paid the 

, fcitnj 1 I 1 11 ^ should arrive or 

** legacy or sum of^oOf.; and if one only should arrive , * ... 

^ ^ ^ cIrIIH WltlhltTl 

“in England^ or make the claim within the* lb re- years' It 

“ fiaidj he should be paid 400f. and the residue of the ivyuoidy should 
“ said sum of fifJOf., in cither case should be considered arrivo or clitiiu 
“and taken as parf^f the residue of the testator's per- within the time 
sonal estate; Uiitl if neither should arrive in Etrgltmdj afiJresiiid, each 
“or claim, &c. within the time aforesaid, the sum ; 

“ 500/., |>art of the said three legacies, should sink into 
“and bo taken and considered as part of his residuary 
“estate." And he gave the residue of Ids personal ^ithor case, to 

full into the 

re^^idiie rtf liiii c&tiite ; and, if neither shoutd arrive or chum wifhhi 
the time aroresaid, then 50{.}L (part thereof,) to full into the residue 
of hliii estate. Held, the cc idiliou not performed hy one of the 
tre!^ arriving in England am\ making his claim after the time spcmlied, 
aUEiougli igiioiant (HE Iheii of Iho will, or uf the testators dcLilh, and 
no advertisement fur legatee!)- 





s 
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estate to his wlfej the plaintlfT Sarnh liurgesSf and 
appointed the defendants executors of biB wilt. 

Upon the hearing; of this cause («) a reference was 
directed to the Master to enquire whether the testa- 
tor'a three nephews mentioned in his will| or any or 
either of them, arrived in or claimed the 

legacies given to them respectively, within three years 
after the testalor^e death/’ 


Upon this reference the’Master reported that ** he 
** did t20t fbtd that the testator’s nephews, or any or 
** either of them, did arrive in England^ or claim the 
legactea given to them respectively within three years 
after the testator’s death and then went on further 
to state in his report, an affidavit made by John Scoti^ 
identifying himself as one of the three nephews named 
in the willj and claiming the legacy of^OO/. as the first 
and only one of the nephews who had arrived in Eng^ 
land^ or claimed the legacy, the testator having died 
on the 29tli f>f September 1811, and John ^cotl not hav¬ 
ing arrived in England till the Sbth oi'Jifne 1815, and 
not having claimed the legacy until some time after 
that period i the afRdavIt stating his (irevloua ignoranco 
of the will, and of the testator’s deatb together with 
circumstances of situation from which he inferred the 
itifpossihility of his being informed of either until 
shortly before the claim ivas mado^ The decree had 
not directed any advertisement for legatees, nor had 
any such ad" ertisatnent ever boon made* 

The cause now coming on for further directions, it 
was insisted, on the part of John Sebf/, the claimant, 

{(j) Itepc^rted In 1 Madd. 173. See Re|;, Lib. 18t5> A. 

fu. |A3. 

that 
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that tlie intention of the tefltntor was clearly to make 
the legades iiayable reapectively as soon after the testa¬ 
tor’s death as the legatees, or either of them, should 
arrive iti Englandf and that the limitation within 
three years’’ ought to bo confined to the case of claims 
being made by any of the parties while resident abroad. 
That the legacies vested immediately, sohject only to 
be divested^ in case of no claims being made^ which 
was a condition subsequent. 


18 IT, 

Boiwms 

« 

V. 

RoatNsoif* 


FonblanquCf in support of the claim, 

contra, * , 

J7ie Alastcr of the Roils^ however, held that the 
testator having arbitrarily imposed on the legatee a 
condition with which he bad not complied i although 
the non-compliance was the effect of his ignorance of 
the provision intended ; yet the consequence must be 
that he was not entitled to the legacy. 


■ V 

Decreed^ the 500/. to be raised out of the estate, and 
paid to the plainliff, with interesi at 4/. per cent, from 
the end of three years after the death of the testatoj;. 
Plaintiff to have her costa out of the estate. But the 

m 

claimant, the nephew, was not allowed his costs. 


ft afterwards d^pearing that the 500/. had already Jul^ 15. 1817. 
been paid into Court and laid out in (he purchase of The 500/. 
stock in pursuance of an order made ou the motion of ^^Tiugbecn 

the defendant RoOtmony the cause wa& again spoke to 

‘ stock it] pur- 

on 
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.BunoEss 

II, 

RoBIWSONi 

tunnce of an 
ord^r made oil 
the application 
nf the defend¬ 
ant the trustee, 
the pJeintitF, 
who was enti- 
tl^d thereto not 
hating appear¬ 
ed or consented 
to such invest- 
ment; held, ne¬ 
vertheless, an 
approprialton, 
and the plaintiff 
entitled to the 
stock, and ail) 
beneftt accrueil 
from the rise 
thereof, 

Mfij/ 8. 

June 5, 


on the minutes, ivhen the pluintfif clnimed to be on* 
titled 1o the stock, und the dividends which had accrued 
tirereon, and Jikeivise to interest at 4 per cent, upon the 
principal sum of 400/,, from the expiration of three 
years after the testator's death, to the time of the in* 
vestment ; the defendant, on the other side, represent¬ 
ing that, as the money had been so paid in and invested 
upon his application, the plaintiff not having appeared, 
or consented thereto, he (the defendant) would have 
been liable to make good the principal sum In case of 
loss by the fall of stocks, and ought therefore to l>e held 
entitled to theodvantage which had accrued from their 
rise subsequOFit to the investment, insisting conse¬ 
quently, that the stock ought tu be sold, and that, out 
of the produce thereof, together with the dividends ac¬ 
crued due thereon, the plaintllf should be paid the 
500/, with interest as aforeauh 

Hut his rionour held that the fnvestment oftlie money 
was an appropriation, hy which all tiarljns were bound; 
and therefore that llm stock belonged tq the plaiutiA', 


MORGAN lUSRXJAMlNaiul PfULlP GOOOK. 

Affidavit In the coming in of the answer, for the 

support of in- phiiiitiif, moved for an injunction to restrain the 

juactioii admit- d^f^uJ^d^nts from proceeding In ejectment, and oifered 

fed, after an- an affidavit made by (he plaliititf and four others, 

5wer, prove ^ ^ - i umi i i i r- 

1 , , m proof ot an allegation jji the lijU, thalj liclore the cle¬ 
an allei^atioii in " ^ ^ ! 

(be bill afl fo fendaiits purchased the promises in question, fha jjlaiii- 
acts of the par- tKT had contracted with one Wes^cott for the purcliase of 
tiea neither ad- the same, and in proofof other collateral circumstances, 
mitted nor de- 

jiied hy the answer; but such afhduvit not (o he alLownl ia cuntra- 
dirtiun (u the answer. ' 
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from which ati infcroncc might drawn that the de^ 1817. 
fendanta, beibre they became purchafiers, had notice of 
the plainti 0*^3 title. Thecase of TVrggart v. IlcwieUitt} MoiioAjf 
was cited in support of this application. Goode. 

Sir S. Jiomiilj/ and Ilmiewaod, for the defendants, 
objected to the reading of this afhdavit, that there is no 
instance of the Court having permitted an aflidavit to 
be received, which, in substance, contradicts the answer; 
and that, in the case referred to, the letters of the tes¬ 
tator, if genuine, were bidding on the defendant; 
whereas, in the present case, the alleged contract bc’^ 
tween the plaintifr and WestcoU was Res inter nlios acltty 
and not in any respect binding on the defendants, ifho, 
by their answer, had sworn positively that they pur* 
chased for a valuable consideration without notice of 
the plaintilf *s title- 


Thr Lonn Cu ssiid that, in tormcr in¬ 
stances, the Court lias gone so far as to admit aflidaviis to 
be read in support of allegations made by the bill, 
where those Allegations relate to acts of tlie^artres, and 
the defendant by his answer has neither admitted nor 
denied the tjulh of them. But that it is repugnant to 
the whole course of practice to allow affidavits to W 
received in conltadiction to assorlioiH positively made 
by the answer. That, in the present case, he shoi|ld 
look at the papers in order to satisfy Itiaisclf how far the 
allegation proposed to be substantiated by affidavit liaJ 
of had not been met by a denial in the answer of the 
defendants, 

'rhe LoiiJ> Ch\S tcF.uLo 11 afterwards said, that it was 
the inclination of his opinion that the affidavit should 
not be admitted; but be granted^the injunction on the 
ground of admissions made by the answer. 

(ff) Ante, VuL [..p. 4^0. 



12 


CASES IN CHANCKllY. 


J817. 



Jane 14. 

Order to dis¬ 
miss a bitE, with 
costs to be paid 
the plaiii- 
tllT's solicitor^ 
tho bill haring 
been bled with- 
oat special au^ 
thorityfrotn the 
plaintifL' 

A solicitor 
may, in the e^- 
ercbe of tbege- 
iieral authority 
gifen him by 
his client, de¬ 
fend a suit, but 
cannot [nsUtute 
one without a 
special aulho" 
rity for the 
purpose. 


WRIGHT CASTLE. 

Z EACH moved on the part of the pialntilTj to J(&- 
mies the bill j with costs to be paid by his f the pkin- 
tifT’s) solicitor; upon an allidavit that the bill had been 
filed without any authority from the plaintiff. This 
affidavit was met hy another on the part of the soljcjfor, 
stating that an action had been brought by the defend¬ 
ant against the plaintiff on.certain promissory notes, to 
restrain proceedings in which action the bill was 
although not by the express directions of the plainlifT, 
yet m the course of business, and by virtue of the gene¬ 
ral authority under which he acted, as the plaintiff’s 
solicitor. 

Sir S. Eomit/y^ conlru. 

The Loan CitANcrjrLOR. 

There can be no doubt asto the course of this court’s 
jurisdiction ; that, if a solicitor files a bill in the name 
of his client, without having authority from him for so 
daingj then, if the plaintiff wishes to have the bill dis¬ 
missed, it will be so ordered, and the solicitor will be 
made to reimburse hioi all the expences occasioned by 
it# having been filed. It is also- settled that, if the 
plaintiff denies, and the solicitor asserts, authority to 
have been given, and there is nothing but assertion 
against assertion, the Court will say that the solicitor 
ought to have secured himself by having an authority in 
writing, and that, not having done so, he must abide 
the consequences of his neglect. There must he a spe¬ 
cial authority to institute, although a general authority 
is sufficient to enable the solicitor to defend a suit. In 

this case, the plaintiff has poritivcly sworn that he gave 

no 
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no authority whatever to file the bill, aiul thl9 is met 
by only q gefceral assertion of his being authorized, on 
the part of the Solicitor. The motion must therefore 
be granted^ 



Weraji-^ 

Ca5TI,F. 


ROBINSON anti Others t?* NEWDICK and Others. 

T he decree pronounced at the Holla on the 16th of ^vhere a ca- 
Decemher^ ISIS, was paWd and entered in JCa^ier has been 
Term 1815* On the i5th of August, 1815, a f^aveut entered against 
was entered by the defendants. On the 15th of the Inrolment 

1817, tho defendants received the usual notice (dated of a decree, it 
the I4tl0 of the dochet having been presented for sig- 

^ ^ “ liiff for twentv^ 

nature. On the 20th of Mardt, 1817, instructions were ^jg^^days after 

laid before counsel on the part of the defendants to notice given of 

prepare a petition of appeal r but, owing to the absence the docket 

of the counsel from town, the petition was not pro- having been 

pared before the 9lh ofjIpnV* On tlie lllhof^pnl preseeted for 

the petition was presented; W(|S answered oii-the,12th; 

and on the 14th notice was given to the plaintifls of the cig[it^ay*/are 

order made upon that petition. Meanwhile, on the twenty.eight 

J2tli of Aprh the p'tiintills obtained Ibe signature of ckar daya. 

the Ijord Chanoollor to the docket presented on the In strict prac- 

14th of March, and on the same day an order was docket 

made upon their petition, to have the decree inrolled 

, presented until 

nuuc pro (unc, of which order notice was given to the 
defendants on the 14th* i„rol nunc 

pro tujic hay 

A motion was now made on the part of the defend- been obtained, 
ants, that the order for the signing and inrolling of the actually 
decree might be discharged for inegulurity, or, if the 

entered. 

Upon both these grounds *tlie iurolment of a decree made under 
contrary circuingtanres was vacated, and leave given to the other party 
to prosecute their apjieal. 


Court 
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Court should be of opinion that the same bad been re« 
obtained, tlicn that the inrolmeiit might be 
vacated, and the defendanta be at liberty to proceed to 
a hearing of the{r appeal upon such CermB as the Court 
should think ht* 

The athdavit in support of this application, besides 
the circumstances above mentioned, stated that the re¬ 
gister's book had been searchefl for tfie order of inroU 
ment nutic pTO tunc^ which, on the 22d of/ipriiy bad 
not yet been dra^vn up and entered^ 

Sir S. RomW^ and Sprfinger^ in support of the 
moll on. 

Leach and IkUi contra. 

The Lord CiTJixciirvLou. 

Tilts is a question of great importance in point of 
practice—'Whether the inrolment of the dtvrr'O tiunc 
pro ttfnc'can prevent the lodging of thds appeal ? If 
the inrolment has been regular, this must necessarily 
be the case. The practice has been long established 
that, upon an application to in^ol a decree pro 
tunCy the order is made, almost as of course, provided all 
antecedent matters have been regularly gone through. 
Harrison) (a) referring to OHherty says that the order 
ought to be passed and entered witli the register, and 
adds that, though this is never done, yet a case may 
Ihlt out, where it may be of fatal consequence to the 
party:” and, strictly speaking, it is ceHainly irregu¬ 
lar to present the docket to the J^ord Chancellor 
to be signed before the order has been so passed 
and entered. 4 

.h 

(n) I llarr, Clisi. 4}3i (8lh eil.) 

Cllis 




CASES IN CflANCERV. 

4 

[Hia Lord^liip then stated the circumstances of thii^ 
case.] • 

It is quite clear that the caveat dclaj^s the inrolment 
for twenty-eight days after the docket has been pre- 
Nenfod, and notice given (n); and^ although this has 
given rise to some discnssionj ydj upon conEideration^ 
1 think the twenty-eight days must be twenty-eight 
clear days. In the present Jnstancej the docket was 
not presented till the i4th ofAfureA/ and notice given 
not till the 15th^ service of*which on the defendant's 
clerk in Court was sufTicieiit, ADter thiV^ the defendant 
had twenty-eight clear days to present his appeal* On 
the I Ith of jlprit^ the defendant left his petition of 
appeal with the Liord Chancellor's secretary* Owing 
to some accident, it was not answered till the ISth, but 
th is is not to prejudice ; for, strictly speaking, the de- 
fondatit had a right to liavo Hie pelitjoti answered as 
soon as it was pi-cseiited; and, also, if the twenty-eight 
days arc to be connidcred as clear days, the 12th was 
lime enough.« On the same I2lh oV tjie pUdntllT 
presented his petition to have the decree inrolleff nunc 
j}ro (miCy which was answered iinmedialely ^ so that 
both tlie orders were^made on the same day. Rut the 
petition of appeal was presented before the petition for 
inrolment. That inrolment is therefore objected to as 
irregular, on three grounds—that flie petition 
appeal, under these c ire u in stances, had the priority— 
scconrfjfy, that the twenty-eight ckeiy days were not ex¬ 
pired before the 13th of and thirdij^, that, in 

strict pi'^ctice^ the docket ought not to have been pre¬ 
sented utiiil after the order to enrol nmic pro lane had 
been passed and*entcred* Upon all tEiese grounds, 


(a) Bartiei v. Theobald^ 
I R Wins. ddU.j and sec 


BcaniCir'l Ord* in Chan. 309* 
note, 

m 

I think 


Utlarpar* Ta'Vrtflbtia Public Ijibraty 
Acen. No. 




lit 


1817, 


R OBtN^OV 
Newj>ick, 


Service oii 
the Clerk hi 
Court gf notice 
of docket hav¬ 
ing been pre- 
Acnterl for sig- 
tifiture, is^ulli* 
cient service* 

Petition of 
appeal net 
being answered 
Oil the ila.y 
after it has bern 
preseiUed, nut 
to prejudice, 
the party being 
strictly entitled 
to have it an¬ 
swered timne- 
dtately* 
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1817. 



HoBINtON 


v> 

NtWmCK, 


I Ihirik (hat the defendants are right in the present ap- 
pifcatjon^ and that leave must be given Yer them to 
prosecute their oppeaL 

No costs on either side, (a) 


(o) From L.ord Cinfen^- 
don*$ Orders. { Bca me s, ^05,) 
That all decrees and dis> 
RiLssiong, &c. be drawn up, 
signed and inrolLed t^fore 
the first dajr after the next 
MidiaeJmas or Easter term 
after the same shall he pro- 
noiHiced respectively, and not 
at any time after without the 
special leave of the Court/* 
And see Mr. BeameVs note 
(130), and the references. 

Order 4ih D&c. 1691- 
(Beames, 390.) 

^‘That Orders, kc. 
which shall be pronounced 
and made in Michael mas and 
ILilary terms, or the Vaca¬ 
tions after, be actually en* 
tered before the first day of 
Michaelmas term then after; 
and that all, &:c. whlclj shalll 
be pronounced, &;c. in Easter 
and Trinity terms, or iJje 
Vacations after, be likewise 
entered before the first day 
of Easter term (he nest fol' 
and that no orders, 
Ac. that shall not bo en¬ 
tered, shall be afterwards en¬ 
tered, but by the special order 


of the Court first bad and 
obtained." See Gilb. For, 
lloni. 193. and Mr. lieamei't 
note (1). 

Order t7th June 
(Benmes, 308.) 

That, where a caveat is 
entered with the proper 
ofiicer to stay (he signing of 
any decree, &c. in order to 
the inroLment thereof, such 
caveat be prosecuted triihin 
a month after the docket shall 
be Left to be signed with the 
proper olGcer by the party 
that entered (he seme; other¬ 
wise such caoeat to be of no 
force, but the docket may 
farlhTcith be presented as if 
no cavtai entei^.” 

*r 

Gitb> (For* Rom* 163.) 
says, the party hath 30 days 
from notice given of the de¬ 
cree being left with the Se¬ 
cretary of decrees for Inrol- 
ment; but (be other autho* 
rities referred io iti Mr, 
Itemnes^^ note on lhi» order 
state tbak b- caveat will pre¬ 
vent the signing for 38 days 
from the time of the decree 
being presented and notice 
giv^n. Sea note, p. 300. 
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JOSEPH JAMES, and HANNAH hi a Wife, 

Plaintiffs; 


Rolls, 

June 


AND 


WILLIAM ALLEN and Others, and THE AT¬ 
TORNEY-GENERAL - - Defendants^ 

JT^ltlJA II WA UJNG^ by his will, after devising' to Bequest in 

his niece the plaintilT Hannah James for her life tru:;t for such 

certain farnksand lands therein de^rihed, and after her beoeToleat” 

decease to her four daughters in t^, and making cer- purposes, as the 

tain specific bequests of personal property to the said 

plaintilf, to his executors (thedefendants fK AiUn^ fetegrity and 
^ . dJ^c^etlol1 may 

nndt/* and Acdeceased) 200ft each, in : i 

consideration of their taking upon themselves the trusts agree on; not to 

orhj>< will, and then proceeded as follows; be supported as 

Lastly, touching all my personal property whafso- a ebaritubk le- 

ever and wheresoever not befero dispoaed of, subject the word 

to whatever cxpcnces may be incurred relative to the henevoletit 

“ execution and felfilmeiit of this my will, I*-givctaoil 

** bequeath the same to my friends the aforesaid IVUUam it 

Atien^ Joseph Allen^ und jytiliam Mntihews^ (whom I rJtHble” so as to 

eoiistilute and appoint the executors of this my will,) authorize the 

and to their excentors and administrators, in trust to Court to say 

be by them applied and disposed of for and to such the apptU 

benevolent purposes as they in their integrity and the 

discretion may uiiattiinously agree on/^ property must 

beconUned to 

such objects ai 

Tlie plaintiiTn, by their biJ], prayed that the will oi‘e, strictly 

might be established, except as to tlie residuary bequest, »peaking^ ob- 

and that such residuary bequest might be declared void; jeet:^ of rharhy. 

charging that the disposition was void for uncertainty* Therefore void 

for uikcertaiiuy, 

Sir S. Il&milly, Trowerf and PhUlimorCf for the dtstnbut- 

^ able among the 

plaiutius, contended that this caoe was the same m 
VoL. Ill* C principle 
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1817, ^itJi (fiat of Moricr v. The Bisfwp of Durham^ (n) and 
rciferred to Brown v, YealL {b} ^ ^ 

‘ JjLH^ 

Ti* 

Alls?;. Hart and Spentc^ for tlie defend an t±)^ (the surviving 

trustees and executors,) attempted to distinguish the 
cases* “ Benevolence” is technically a word of charity: 
butj when coupled with another, (as ill Morice v. The 
Bishop of Durham with the word “ liberality,” (it loses 
its technical sense, and is to be judged of by its accept¬ 
ation in common Jatiguage. It was on this ground thut 
Hib Honour decided in (lie case referred to. But, when 
the word stands alone, as in the present case, it Is to be 
construed according tcf Us teclinical meaning* 

The hard Chancellor^ intlie same case, observed that 
Brown V* Yeall did not apply ; for that was for a par¬ 
ticular purpose; here, if a valid devise at all, it is for 
general purposes, 

Lomi for the representatives of the deceased trustee, 

, 1 

* ^ 

Milford^ for the Attorney-(Icticral. 

% Pr ■ 

77ie Maateb of the Rolls, * 

4 

1 certainly did not conceive, that, in tlio case of 
Morice v. The Bishop of Durham (r), it was merely by 
the addition of the word “ liberality''^ that the trust was 
rendered uncertain, nnd therefore incapable of being 
carried into execution, Uberality” is, no doubt^ 
distinguishable from benevolencebut benevolence 
is also distinguishable from charity,” For although 
many charitable institutions are very properly called 
“ benevolent,” it impoesible to say, that every object 

(oj 9 Vea, 399, * (c) 9 Yea* 399, 

(&) 7 Yes, 50* n** 


of 
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of a matins l^nevolence is a!ao an object of his cbanty. 
Nor do T see hftw the required concitrrencc of three 
persons in the f^lection of the ohjecta does, by any 
necessity, exclude the appropriation of the property to 
purposes very different from any that are specified in 
the stnCute of Queen EUzaf^eth (a), or that have been 
held to be within the analogies of lhat statute. In t)ic 
case before referred to it was attempted, in the argu¬ 
ment on the appeal, to fnaintain tliat, although the 
bequest should be held to be void so far as it was 
made for purposes of “ liberality,*^ yet it ought to be 
considered as good, In so far as it was for purposes 
of benevolence ndiich lawt word, it was said. Was 
equivalent to charity,** The Lord doe^i 

not say, that there could not ]>e a proportional division, 
where Ji lieqiicst was in part only for a clinritulde pur¬ 
pose, ns in the Aitornn/^Oeneral v* Dm/fe// (A), but 
holds goncmlly, that no eliaritahle pitr[H)Se siidi- 
ciently exprcE^.sed, In tlinl case, ns in thiN, the whole 
property luigTit, consistently with (he word;; of the W'ill, 
have been apjflicd fo purpnscs-strictly clmrifnblc/ 


1817. 


James 

Allen. 


But the question iss, what nutfiovity woiilJ this Court 
have to say that tTic^^roperty inust not bo upplioil In 
piirpof^es Imwcvt^' so beuevolcnt, unless lliey afpo roaie 
within the technical denomination of ehuritable pui;- 
poseii ? If it might, consistently wuLh the will, be ap¬ 
plied to other than strictly charitable purposes, the 
trust is too iudeiinite for the Court lo execute, f sen 
no substantial dillbvencc between this case and the 
former^ and therefore cornider the ])idut as already de^ 
cided; though, if it wore still open, T should not enter¬ 
tain any doubt on the question. 


(ffl> Sint. 43 mt, 

(t) 4 Viii. dH5. ^K(]. Ab. iy4. 7 Ves. note. 

/ ^ o 
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THURGAR, - - - PtAiNTTip; 

against 

June, MORLEYj and Others, (Part Owners of the Ship 
MORXjEY,) and against the Commissioners of the 
Transport Board, , ** , DEFENWAWTa. 


Charter-^ 
party of 
utTreightm^nC 
between /he 
owners of Ibe 
ship M* and the 
Comm iisi on¬ 
ers of Trans¬ 
ports for and 
on behalf of 
Jlis Majestyi” 
During his con- 
tinuHncG in the 
Transport ser¬ 
vice the fbip 
a cap¬ 
ture, which ia 
condemned ; 
and, upon pe- 
titioti to the 
Treasury, two- 
thirds of a moi¬ 
ety of the pro¬ 
ceeds arising 


the S8th of April 1819, a charter-party of 
affreightment was entered into between the de¬ 
fendant Alorlej^, on behalf of the owners of the ship 
Moriej^j and the Commissioners of the Transport Board, 
to the effect foUawing:— It is covenanted, concluded, 
and agreed, by and between Mr. John Morle^ on be¬ 
half ofj &c* of the one part, and the CoraTtiissioners for 
conducting His Majesty’s Transport service, for and on 
behalf of His Majesty, of the other part, in the manner 
ibllowing; that is to say. The said John MorUt/^ for 
and on behalf of himself and all and every the part- 
owners of the said ship or vessel, hath granted and to 
hire gnd fiielglitletten, and by these presents doth grunt 
and to hire and freight let, the said ship or vessel 
to the said Commissioners, to receive on Ijoard, at 
such port or ports as shall bo directed, all such sol¬ 
diers, or whatever else shall he ordered to be 
put on board her, and proceed therewith to such 
port or ports as shall he required, and after having 
landed the said soldiers, &c., to receive on board 
such others as shall be put on hoard her, and proceed 


from the capture ordered by warrant from the Crown to be paid to the 
otrner^f These proceeds are entirely in the discretion of the Crown i 
and, npon motion for payment into Court of & sum admiited by tlic Com¬ 
missioners of Transports to be due for freight under the chart or-party, 
which motion was resisted, on the ground that the Commissioners were 
enlitled to &et oil the amount of the proceeds rcccirec] by the owners 
under the warrant* payment was oideted accordJDgly, without prejudice 
to the question of ownership. 


therewith' 
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as aliall be directed. The ship to continue 
in pay for sijf months certuin^and after that, for so loii^ 
time as the said commijisloners shall require, and until 
they, or agents authorized by them, shall give notice of 
discharge; such notice of discharge to be given at Dept¬ 
ford or Portsmouih^^^ may be most convenient for llis 
Majesty’s service, and after the abip^e arrival at one of 
tliose pkcos. And the said commissioners for and on 
behalf of bis Majesty, have hired or retained the said 
ship or vessel for the said time and service accordingly.” 
There folloived a covenant, dn the part of Morhi^y that 
the ship should be strong, staunch, and substantial, 
both above waterand beneath; that she should be fitted 
and equipped with masts, &c.,and with a complement 
of men; and that the master should obey the orders to 
be fj'om time to time received for transporting soldiers. 
In consideration whereof the commissioners agreed, on 
behalf of His Majesty, that Morkj/ should be paid for 
the freight and hire of the ship at the rate therein men-* 
tioned. 

* ‘ ** * 

The ship Mork^j on entering the Transport Service, 

was ordered to the East Indies * and in February 1813 
she captured an Amer^an^\i\\> called the Ramhkr^ which 
^lie carried into the Cape of Good Ilope^ where the ship 
and cargo were condemned as lawful prize to tho crown, 
in consequence of the'^ship Mortey hiving no letter of 
inarquo on board at the time of tho* capture. 

An application was afterwards made to the crown by 
the owriers of the Morky^ for a certain proportion of 
the proceeds of the prize, to be paid to them as captors, 
wlicreupon a warrant was issued from the Treasury to 
pay (among other things) two thirds of a moioty of those 
proceeds to the owners* , 


SI 

1817 ’ 

V. 

Morlev* 


lijidot 
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UndcM^ ibis w^irrant, Ihe agents (or tlie owners re¬ 
ceived ihe sum of 473S^,,^which whs shortly afterwards 
claimed by the comniissionera of the Transport Board, 
who sent, by their secretary, to Morlf?/^ on behalf of the 
owners, a notice that the whole amount of tlioir share 
was charged against the sliip aa the property of that de¬ 
partment, in whose service ttie ship was employed at the 
time the capture was made. 

A suit having been instUiJted by some of the part 
owners against the others, on n question with respect to 
Iheir shares, to which the commissioners of the Trans- 

' m 

port Board were matlc parties, to account for the freight 
during the time that the ship remained in their service, 
» motion was now made in that cause, on behalf of all 
the part-owners, that the defendants, the commissioners, 
might be ordered within a fortnight to pay into court 
the sum of COOOA, admitted by their answer to be due 
from the Transport Board for freight as aforesaid* 

This application resisted by Ih^ commissioners, 
on the ground that they had u right to set olT against the 
freight due the sum received by the owners on account 
of the capture* < 

H 

jigar and MerivaU^ in support of tlic motion, alleging 
that no action at law could be maintained against the 
commissioners, they having expressly contracted on be¬ 
half of Flis Majesty (rt), insisted that ITie owners of the 
ship, and not the Tri^nsport Board, were clearly entitled 
to the proportion of the proceedsof the capture gran ted 
by the king’s warrant ; which, if not to be claimed as 
matter of right, was entirely in the discretion of the 
crown, and had be^n granted by the crown expressly 

(a) Unn^in T. Wohektj^ ! T. R, 074* 

to 



J 
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io the owncre; and they cited lYetcher v, Braddick,(it) 
to shew that the commis.sionets had not the absolutOj 
bat only a particular and limited interestj in the ship, 
during the continuance of the charter-party, and that 
the owner?, as they would bo liable to Iobsos, even 
white a kixig^s pilot was on board, ao they ought to be 
held ciititlcU to any incidental advantagoe* 

Sir S* Jiomil/yj contra, contended that the property 
of the commissioners, during the continuance of the 
charter*parly, was absolute and unlimited, amounting 
to the temporary ownership; and cited The Trimiy 
House V. Ciarh^ {b} in opposition to TUtchef V, Bmd- 
dick * insisting that that case proceeded entirely on the 
principle that, on a contract with the crown, so long 
as the charter-party is in force, the crown is to all in¬ 
tents and purposes the sole and exclusive owner. 

The L^oad CiiAJVCALLCU, without hearing the re¬ 
ply, said that the question of ownership was foreign 
to the object t>f the present motion; for thaA$ wliprcver 
the ownership lay, the proceeds of the capture were 
the undoubted property of the crown, and, as such, 
disposable by the crewn entirely at its own discrctioit; 
and therefore ordered the 6€G0/, to be paid into Court, 
without prejudico to any cjucBtioii as to the rights of 
the parties. 


S 3 

JS17* 

Thurcap 

tr. 

MojU>£X- 


(u) % New Rq!, 18*2. 


(A) 4 Maute and S. ^88. 
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Roll,, ANN TREEMAN, CAROLINE JEPCOCK, 
Julu 7. WILLIAM TRANTER,BURGES TRANTER, 
and JOSEPH BUTT, • Pla INTIFPS; 

ANA 

WILLIAM FAIRLIE - Defendant, 


Executor la JOANNAli IIAlGN.hy Ijer will ^ated the J5th of 
India, hating a Jf J Octoifcr, 17S9j after directing her debts to he paid, 

trouMe^^nor bequeathed all her real and persona! pro- 

eatltled^ocom- P®^y she might die possessed of or entitled to as 

mission on re- Ihe itidovr and administratrix of her former husband 
ceipts and paj- Samuel Oldham^ or by virtue of the scttlcmcjil made 
ments,or either, on her marriage with her then husband Richard Hat^hf 
aa executor fo all such children as she might happen to have, his, 

**Tsin ^his ac " *^*^**^ heirs, executors, &c, in equal propor- 

J* tions, and in case of their death without issue before 
counts after a ’ 

series of years, twenty-one, then she gave, devised, and bequeathed all 
to renounce his her o&tate^o the four first named plairiViAs in equal 
legacy, and shares and proportions, subject to the payment of a 

charge com- legacy of 10,000 sicca rupees to her said husband, ano- 

mtssion on such legacy of IQOL sterling to the fylaintifT Joseph Bntt^ 

auda legacy of 20/* a-piece to each of her executors 
therein named. By a codicil to her will she named 
the defendant Fair/ie an executor jointly with others 
named in the will, and desired that each of her exe* 
colors would accept 500 sicca rupee9 in lieu of the 20/, 
given them respectively by the will as an acknow¬ 
ledgment for the trouble they would have in the execu¬ 
tion of the trusts of the will,’’ desiring that her cxecu* 
tors would lose no time In realizing her property in 
such manner as they, might think best for her estate, 
and in other respects oonhrmed her will* 


receipts and 
payments 


4 


Tins 
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The testatrix’s tiusbatid died in herllfetimej ivbereby 
the le^cy to him of 10,000 sicca rupees became lapsed» 
The testatrii hersetfdied in ITOIj and the defendant 
alone proved the wilt at Calcutta. The bill was filed 
on the 30th of June 1312 for an account of personal 
estate, for payment of his legacy of 100/. to Joseph 
Buttf and for distribution of tlie residue fitnong the 
other plaintiffs, who were also next of kin of the testa¬ 
trix, and who were entitled under the wlHjthe testatrix 
having never had any children. 


1817, 

FnEOfAjr 

Fairlje. 


The defendant put in his ansn^er on the 31st of Oc* 
loher 1812 ; and, on the admissions in that answer, 'he 
piaintifFi moved immediately afterwards for payment of 
a sum of money into court, which was on the 15th of 
Notember 1812 ordered by the Ijord Chancellor ac¬ 
cordingly, confining the sum to the amount of what had 
been so admitted. [The circumstances upon which 
this order was made, formed the ground of a very 
elaborate judgment pronounced by his Lordship, a note 
of which has l>een communicated to the repoTler, and is 
subjoined to this statement.j 

* » h. 

By the decree nia*de on the hearing of the cause, 
dated the 17th 3Iar€h 1813, it was referred to the 
master to take the uspal accounts, and to enquire whaj 
interest or profit had been made by the defondant of 
the personal estate of the testatrix, and what balances 
he had from time to time had in his bands belonging 
thereto. The master made his report on the 3d of 
February 1816, whe rebyhe cert i fi ed(a m o ng o the r things) 
that all debts and Jegacies were paid, except the legacy 
of 500 sicca rupees given to the defendant by the 
codicil, which the defendant had.declined accepting, 
claiming In his accounts a commiijsion of 5L per cent, 
as being the usual rate of allowance to executors in 

Ji/diit 
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J8I7, 



i^REEMAN 

V, 

Faihlix* 


India on their receipts and payments in respect of the 
personal cetate of their testators received and paid by 
them. And, ivith respect to the inqtilry which was di¬ 
rected aa to tlie profit made by the defendant out of the 
said personal estate, the master tbiind various facts upon 
which lie made the allowances which formed the ground 
of the second exception. 


To this report exceptions were taken on the gronnil 
of the allowances made to the derendant by the master 
in the accounts subjoined to it by way of schedule. 
The exceptions were these: 


r 


Firsty For that the said master hath in and by his 
said General Report, and the second schedule to 
which it refers, allowed to the said defendant by way 
“ of discharge various sums of money amounting to- 
gether to J835 sicca rupees or thereabouts, being 
equal to the sum of 2S9L sterling, or thereabouts^ 
by way of commission at the rate of peT tcuL on 
^ pripcipel and interest monies received by the said 
defendant on account of the personal estate of his 


“ testatrix in the pleadings named. Whereas the 
plaintitls submit the said sums of money by way of 
commission, or any of them, ouglit* not to have been 
allowed to the said defendant, in respect of such his 
receipts, he the said defendant being an executor, 
and his testatrix having by a codicil to her will de- 
sired her executors would each accept 6€0 sicca rupees 
** as some small acl.iiowlcdgmcnt for the trouble they 
would nocest^arily have in the execution of the trusts 
‘‘ rejiosed Jn them.^’ 


Second^ For that the said roaster hath in and by 
hts said General Heport, and the second schedule to 
which it refers, allowed to tliu said dcfciidanl by way of 

“ discharge, 
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discharge, various other sums of money amounting to< 

* * gcth ar to 37%8 sicca rupees, or t herea bou ts, being equal 
to 34^/* sterling^ or thereabouts, by way ofcommifl- 
“ siouj at the rate of 5 per cent* on sums annually cre-^ 
dited by the said defendant, in Ins account as executor 
for interest from timo to time in his hands, and with 
which interest lie ift charged in the drst schedule to 
the said report. Whereas the plaiiitiiTs subinit, the 
“ sidd deFendant is not entitled Co, and ought not to 
“ have been allowed, such last mentioned commission, 
“ for the foil owing (among otlifcr) reasons J first, because 
“ the sums credited for interest were not in fact received 
by the defendant, and invested as part of the persogal 
estate of the testatrix, but were, (as appears by tho 
two examinations of the defendant,) together with 
“ the aforesaid principal monies, mixed with the funds 
of tho diflbront mercantile houses in which the said 
defendant was and is p partner, and used in iheir bust- 
1 less of merchants j and, secondly, because by virtue 
of the said decree the said master in directed to in- 
quire what kitereat or profit lias been mode by tJic 
defendant of the personal estate of the said testatrix, 
and what balance he had from time to time in his 
hands belonging thereto, and that therefore theplaih- 
tifis are advi^od, the said Master is not at liberty to 
make to the defendant any allowance or abatement 
from the interest admitted by the defendant to have 
been made by him, or with which he has submitted 
“ to be charged.” 

The case of Chftham v. Lord Audif^j (o) was citetf, in 
which it was decided that an executor in India passing 

(a) 1 Ves> 7^. ScB Rt>^ lrouble,Cfjjcftu//j/here there 
binsonr. Peti^ 3 lVWm>i, 249, ia an cxjjrm Icgary far care 
that the Court never allows and pains, 
an executor fur time and 

liin 


1817. 

FREElUAJf 

V, 

FAllUilE* 
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fiis accounts in thla Court itr entitled to commission upon 
the receipts or payments, according to the practice In 
Indiay that practice being represented in evidence to be 
that it was usual to make such allowance in every case 
in which the executor has not a legacy. And on the 
matter of the second exception were cited Haphael v. 
Boehm^ (a) and Bindon v* Burdon. (^i) 

Sir Samuel J^oTnil!^ and Dou^dcszcefly in support of the 
exceptions; and for the plaintiffs on further directions. 

J/art and Walcefields for the delendunt* 

The Masteii of the Rolls allowed the exceptions, 
holding clearly that an executor, having such legacy 
for care and trouble, is not entitled to commi^islon, anti 
that he could not, at that distance of time, be admitted 
to renounce the one in order to be enabled to charge 
the other. 

** Order, that it be referred back to tlie Master to re¬ 
view hia report, and certify what {upon allowance of the 
exceptiow^^) would remain due from tht? defendant on 
account of the personal estate of the testatrix. 

^ “ Declare, that the defendant ^k^as entitled to liave 
i^tained and charged in his accouiits^thc legacy of 500 
sicca rupees, and referred it to the Master accordingly 
to take an account of what whr dde to the defendant for 
principal and iotere'St on the said legacy. 

** The Master to carry on the account from the foot 
of his former report, and to tax the defendant his costs 
as between solicitor and client; the defendant to" be at 
Itberly to retain the same out of mouey reported to be 
due from him.” (c) 

(a) llVes. ?&, , (c) Keg* Uh. A. ]Sie, 

(5J 1 Ves. flf B* 170* fa, 1309* 

FREEMAN 


28 

J817. 

Yacemax 
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1017 , 

FREEMAN and Others t\ FAIRFjIE, 

[llavitij been favoured with the shorthand w^riter’s Nov, 15, l&l^- 

notes of the judgment pronounced by the Lord 

Chancellor upon the motion made in this Cause 

for payment by the defendant into Court of tlic 

money appearing from his answer to be iJi his 

hands as executor, in which an? many important 

observations relative to the conduct of execu* 

* 

tors, it has been thought expedient to Insert it 
ill this placej 

M 

The Lord CjiANcBLi.on. 

THE notice of motion in this case was, that the de¬ 
fendant be ordered within a month to pay into the Bank, 
in the name of the Accountant-General, to the creditof 
this cause, the sum of 30,000/*, in his possession us 
executor of Ilnnnah widow, deceased, the tes¬ 

tatrix in the |)1eadings named ; and also tlM ho may 
in six months so lodge in the hands of his clerk in 
court, upon oath, all bookis, papers, and writings touch¬ 
ing or relating to the Tnatters in question in this cause 
in the custody or power of the said defendant, or his 
agents. The motion therefore had two objects; thq Gencrui rule 
one to bring in the 30,000/* alleged Co be in his hands as to |i 3 iyin«at 
as executor of Ilannah Ilai^h —the other that he might of money into 
deposit in the Master's ollice all the papers and writ- Court, is, fliat 

jftgfl relating to the personal estate. ploimilK 

must he solely 

, , * 1 L - ' - X entitled,orhava 

Now* the general rule, os to bringing money into . * * 

^ ^ * ’ , * ^ ^uch an interest 

Court, may be stated thus; that the p!*ilntifis are aolely 
entitled to the fund, or have acquired in the whole of others as to en- 
the fund such an interest together with others, as en- title them, on 
lilies them, on their own behalf, and the behalf of those b^hilf of them- 
others, to have tlic funi) secured in Court* The gene- 

. ral 
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fFuEFiM^fr 

V* 

Fairlie* 
thi>50 nthcrs, 
lo ha?e (he 
funJ secured* 

Ceneral rttU 
as to the deposit 
of papers and 
writJn'Tj, isj that 
an executor 
must deposit 
them for the 
benefit of the 
parties intereat- 
otl, unless there 
are purposes 
which require 
that he shnald 
retain them. 

The questbn 
whether alt the 
debts tiavc heen 
paid j not to be 
raii^Cf] by le¬ 
gatees, whose 
legacies hare 
been satisfied, 
j^o as to impede 
the parties En¬ 
titled to the 
residue of the 
estate* 


ral rule as to papers, and writings is, that an executor 
representing an estate should deposit them, for the be¬ 
nefit of those interested, in the office of the Master, un- 
Jess there are other purposes which require that Jie 
should retain them in his own hand^^. The present case 
□rises on □ biU and answer which 1 have examined with 
great care, and it U impossible for any man to look at 
the case without feeling (at the sumo time that he is 
bound to guard against the cflccts of such feeling) an 
inclination to say that this fund ought to be necessarily 
forthcoming for the benefit of thofie ultimately entitled 
to it, w^hoever they may be. On the other hand, if tlic 
rplca of practice wifi not authorise the Court to make 
the order which is prayed for, Ibe Court must not in¬ 
dulge its ieelings at the expence of those rules, which 
always aim at what h for the benefit of the siittors. 

The bill states that, in OcMer 178??, fnow abimt 
years ago,) the testfUrix Hannah llai^h made her will, 
and directed (hut her just debts and funeral expeiices 
should bopuidand satisfied* You perceive Jn the an¬ 

swer of the defendant that a dispute is Introduced, 
ther to this day her debts are paid or not i a dtspu(Oi with 
fererence to ivhicli the Court w'onld not bo called upon 
to give iniicli attention, if it should Imppeii to find Ihai 
those who »cC up that circumstance as in the way of (he 
persons entitled to this estate, have nevertheless been 
paid their legacies*' [flis Ijordship then went oii to 
state the rest of the will and the codicil, as already 
stated* See before, p, 2(S,] Thou follows tliis clause,— 
a clause which is more immediately addressed tq the at¬ 
tention of her executors*—She desires “ that her exe- 
“ tutors wyj Jose no time in realizing her property in 
“ such manner as they mighUthiiik besf Tor her estate, 
either by public ayction or private salc*^’ After the 
death' of the testaticix, the defeodunt, who curried on 
the business of u merchant in (hkuiUt^ alone proved the 

will 
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will, theotber executors having refused to interfere, aU 
though each 'took their legacies. The legacies to the 
executors so refuaiug are payments which cannot be al¬ 
lowed* The bill then alleges that the defendant, int- 
mediately a tier the death of the testatrix, possessed 
him self of the wholo of her personal estate to a very con¬ 
siderable amount in value; and, recollecting that the 
will had charged him with tlie duty of realizing the pro¬ 
perty by an immediate sale, it goes on to state that he 
caused such parts of the estate as did not consist of 
money or Becurities for mone/to be sold, and that he re^ 
ceived the money arising from tlm sale thereof, and in¬ 
vested the eanie in government and other securities^ in 
his own name, and from time to time received the divl^ 
deeds and iuterejtt of such securities, as well as of all 
securities belonging to the testatrix at tlic time of her 
decease, anil that he has long since paid the funeral and 
testamentary expeuces and debts of the testatrix* And 
it charges that there remained in hi^ hands a balance of 
4OjQ00/* The bill then prorredH to state that applica¬ 
tions were mode by Mr. to the d^ fen davit to 

remit the produce of tlic tcstatrlx^s estate to this coun¬ 
try to be divided among the pcj'sons entitled tlicreto. 
Then (without going through the details) the bill 


1817. 


Fjie'em^v 

FAiaLjr* 

executors for 
careaad trouble 
m the execution 
of the will" not 
to he paid to 
executors re¬ 
fusing to act; 
and pa^mpnt of 
those legacies 
not to be allow¬ 
ed to the act¬ 
ing executor, 
thouj^h charged 
in hisaccounts* 


charges the dd^ndaut much in the same terms as is 
usual in bills of this kind against executors. It inter- 
rogate.s him as to whether the testutrix'^s personal cstuEe 
did not consist of such patticiilars^us arc therein meri- 
tioned, or of some and what other particulars. It pro¬ 
ceeds to ask him more esprcially whether ho did not 
possess himself of the whole, or what part of the testa- 
trix'’s personal estate ; whether the personal estate did 
not amount to a considerable sum, and wljat is become 
thereof* And, it is to bo^ibserved, that tliese questions 
are addressed to hitn at the end^ of twenty-one years. 
Whether he did not possess hijusclf of the personal 

(‘staU’' 
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EnFEVAN 

FjilELlE, 


estate of the testotrix to some, nrtd what umnunt and 
value? Whether lie did not cause the same to be sold, 
and the produce to be invested in government, or wbat 
other securities, in his own name, or in whose name the 
same were invested ? Whether lie did not, and when 
in particular, receive some, and what dividends and in> 
terest ? Whether there did not remain in his hands a 
consideiabJe* and what balance? Whether such balance 
did not amount to 40,000/., or what sum in particuiar ? 
Whether Mr, jiikinsan did not frequently apply to him 
for some, and whut account ? Whether he did not re^ 
quire him to remit the testatrix's estate to this country 
foiv the purpose before mentioned ? Whether he has 
not paid the several legacies to the executors, and why 
and for what reason he paid their legacies and not the 
legacies to the plaintifls ? and whether the whole, or 
some, und what part uf the testatrix's personal estate is 
not vested in securities dn his name and subject to his 
disposal ? Then it requires him to set forth whether he 
has not from time to time, or at f^ome and what time, 
lent difTerrint sums of money, part of tlie prersonal estate 
of the testatrix, upon some and what government seen- 
ritiee, or other securities, in the iiW Judies^ and in 
whose name or names, and at whalVateof interest, and 
the dates, parties^ names, and other maierial contents of 
such securities,'—and whether he has not kept some 
money unemployed? There are several others of these 
interrogatories whicfi are founded on general allegations 
in the charges. These are ititerrogalorios which ought 
to have been answered, and it is therefore utterly im¬ 
possible to represent this as a case tliat did not call, upon 
an executor for such a particular account as at the eud 
of twelve mewthshe would have been Soun^ to give, and 
at the end of twenty-one years he oughf to be able to 
say something abouti^ To this bill, thus ample and 
sufficient in its charges, an answer is put in; which 

2 answer 
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tinswer does not supply me with theknowletlge of the 
fact, at what timetfiJF; gentleman) (who whb an executor 
in India proving the will of this testatrix, and who in 
that character and no other could take into his hands the 
property^ whether personal or real) but who could take 
into his hands nothing belonging to the real oftbUc, un¬ 
less he took it as an executor to this lady, and who 
must therefore admit himself to have received all that 
part of the property in his own wrong)—say, that \ 
cannot collect from this answer at wliat time he came 
over to this country. But tlii^ is an obscrv atiun which 
it is impossible to say is n harsh one — that if a testatrix 
make a will ill 1789, dying in 1791, describing in that 
will, by name, all her residuary legatees, as living in 
f^nglnndf one would think it miglit have occurred to a 
man who Inid stood in the character of personal repre- 
:^en(iitivo io such testatrix for twenty-one years, that 
when Itc was coining over to /fy/gte/, it would he ne¬ 
cessary for him to bring Home memoranda to enable him 
to say, “ I do not know wliellier these 15 ou?>cjh belong to 
t]ic heir at law, or arc persontil estate; tint, being 
abroad, and fiavingditljculties in remitting montly to 
Ungiandf 1 have laid out the money in such and such 
“securities car-markjed-—tlierc is the property, and 
“ here are the particulars of that property, Co which you 
(some of you the heirs at law, and some the next of 
“ kin,) are entitled/’ But, instead of that, he, this exe-^ 
cutor, who is charged by the will with Uie express 
duty, either by private or public sale, of converting the 
estate wfo money, conies over from J?idfn, and says, 
“ True it is, I did, twenty-one years ago, take upon 
“ me the character of executor — true it is, I did 
“ deal with this estate, the particulars of which, real 
“ and personal^jl admit by accumulation t^'amoiint to 
“ 30,000f, atcrling, jay, iOflOOL ; but, having left my 
“papers in IftdWf 1 cannot tell 'you any one item, 
VoL. IlL I) “ or 


1817 * 
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« 

“ Qt any thing relating to the securities^ except wbatU 
“ stated in this my answer/’ —Thcanaw^ratateSj that 
he beUeresthe two houses in CftkuUa are of a freehold 
tenurCj—that Samud Oldham (tlic testatrix'ii has- 
band) died intestate and without iesuej—that the 
testatrix possessed and received the profits of tlie 
houses during her liic,—that he has heard and believes 
she intermarried withSiwMr/ having first had 

** some scttlemeut made upon herj whereby she reserved 
to herself the power and disposition of her estates 
free from the controul ofhor husband^ and also power 
to dispose of the same by will, — that he knows of no 
settlement, but refers to it when produced, and leavofi 
^ the plaintiffs to make such proof thereof as they are 
“ able—but whether the testatrix had any other au- 
thority than as before mentioned to dispose of the 
estate he does not know, and is not able to set forth 
as to his belief or otherwise/’ Now this is the answer 
of an executor, who, twenty-one? years ago, proved the 
wiJI, and who is a trustee for the persons named in 
it* He ihinkfi proper to put these persons, for whom 
he <s trtlBtec, to prove the title of flio testatrix to 
make such will, of which he has bcoji executor twenty- 
one years* Then he says, lie has hea^rd and believes 
that the testatrix, during herS:overtore witli Jlichard 
Ilatgh^ being of sound and disposviig mind, memory, 

^ ^^and understanding, duly made and published her 

will and codicil; but he knows not of the execu- 

* 

tion or alteetation of the said will and codicil of 
his own knowledge, and leaves the plaintiffs to make 
such proof as they may be able/’ That is to say, 
he takes out probate of the will twenty-one years 
ago, since which he bas had the management of all the 
property; and now, at the end of twenty-one years, 
though his possession 'must necessarily be In trust, the 
title of the plaintiffs is disputed 1>y him on the ground 

whether 
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vi'heUicr the will, which he himself has provedj ia duly 1817* 
executed* life saysj “ that he atone proved the will, 
and that hts house of business of Fairffe^ Rctd^ and 
Co* on his account poaaegsed themselves of the testa- Paihlif* 
trix^s personal estate, consisting of the before^men-' 

“ tioged household rurniture and debts, or the produce 
thereof, and of the acciiinulatLon of the rents and pro- 
his of the said two houses; but wlint was the amount 
of the personal estate of which the testatrix was pos- 
sesaed in her lifetime, or at the time of her death, or 
“ whether the same were considerable, or consisted of 
the particulars in the bill mentioned, or of what other 
parttcularif, or what was the ainoUiit or particulars of 
such estate and effects of which his Ivousc possessed 
themselves on behalf of the dofendunt as her cxe<Mi- 


tor, he does not know, and is unable to sot forth as to 
his belief or otherwise, the books and accounts relating 
“ thereto, and which contain the account and particii- 
“ lars of the same, having been loft by him Jii ftnfta 
“ when, in 180£), he came over to this country, wTieie 
they still rcm«^in*^^—So that tins is an answer, taiid \ 
am bound to believe it,) which states this most monstrons 
propo6Ltion,-^that an executor, wlio has been dealing 
with an estate aniountfug by accuitudalion to 40,00(V*^ 
at the end of twenty-one years, cannot set forth a single 
particular further than is here mentioned* Then lie 


proceeds to state, that he docs not recollect that the 
testatrix was possessed of any leasehold estates”’— 
probably they are freehold estates—“ and, if he has 
received the rents and profits of these Louies, lie has 
“ received them in no right but as executorand 


Eicecutor 
able to state 
wliei her houses, 
the reiitofwhk'k 


therefore, if a question should arise between the heir at he lms been re* 


law and tho'iG who are entitled to the personal estate, ccivhig as exc- 


thatia a question which would remain to be settled* But cuior,arelpafie- 
the Court will not parmit the executor to set op the or free* 
title of the heir at law jih lietweeu liim and the personal 


U rcproHeutativcb* 
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1817. repreuentatlves.—The Con rt would have great difficulty 

in saying that what he Inis received he ha^ not received 
^iiEEMAN executor* Then ho say«, the whole of the pcr- 

Faik^ie* sonal estate and effects which were possessed by hh 
lowed to set up house of business on his behalf executor of the 
Ihe title of the testatriXj and of the produce thereofj after payment 
heir at law as of her fLincral and testamentary expenses^ did not 
between hinisclf antount to more than 2000^.; butj for the reasons 
and the personal « he is iinabJe to set forth the particulars*” 

representatives. denies, “ that the balance or surplus was consider* 

“ able, or amounted ^O,00Q/,” He says “ that, 
since the death of the testatrix, his house of business 
* ^^^at Ca^culta has received the rents and profits of the 

“ two houses, and invested the produce of the personal 
“ estate and effects, and of the accumulations thereof, 
from time to time, in East India securities, in whieli 
the same still remain invested, except only that he 
has caused to be paid out of the said personal estate 
the funeral and testamentary expenses, and the lega- 
“ cies after mentioned, and siieh of her debts ns have 
“ come to his knowledge, but to what npiouiit, or vvhe- 
“ ther or not oil her debts dtie at her decease had been 
paid, he (for the reason aforesaid)”—that is, that his 
books arc left in India —is unahlc to state, as to his 

“ reeollection or belief, save that he believes all her 

* 

debts have been paid; and he apprehends and be- 
Jieves that such personal estate, rents and profits, 
dividends and interest, have by this time accumulate 
ed, under the management of the defendant’s said 
house, to about 50,000//’ 


That the exe¬ 
cutor h uncAr< 
tain whether 
part of the pro> 
perty is real or 
personal, and 


Then he says, “ thai, during his residence at Calcatltty 
applications were made to him, us executor of the 
tcMatrix, on behalf of persons of the name of Oidham^ 
“ and that,since He arrived in this country, he has been 
“ applied to by Mr* Stephen Moore j who produced to 

him 
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him a pedigree, representing E/h(jbcth the wife of 
“ Joseph heretofore Elizabeth Oldham^ and 

ChnrhtU Oldham^ as the two grandchildren of TAo- 
mas Oldham^ the eldest uncle of Samuel Oidhantf 
“ and (as such) the co-beiresscs at law of Samuel 
Oldham ; but whether they are so or not he submits 
“ to the Court/* 

These are matters which must remain to be decided: 
bat they atSbrd no ground for the defendan/siiot saying 
what he has possessed, anil wlmt lie has paid, of this pro- 
jierty,—He denies, that he, or his house, have, at any 
tJiueader or si nee the decease ofMtc testatrix, possessed 
hlniselr or themselves tif the whole or any part of her 
“ personal estaU', except as before mentiouod/*—Now 
what does that mean, “ except as before mentioned V' 
The former part of Iho answer admits that be had ro- 
celved the property, bnt could give no account of ib— 
He says, “ that, at diiitaiicc of time, and for the 
reasons aforesaid, bo docs not recoHect, and cannot In 
**■ any manner^set forth, wlielUor he invested any of tbc 
property in government or other securities, in ]ii£ own 
name, or in the names of any other jicrsons, further 
than that he believes sucli parts as were possessed by 
his bouse of business at ColruHa on his behalf were in- 
vested rn Indian Government securities, either in the 
naiiiG oftlie defendant, or ofhis said liou.ce, on account 
of t]ie testatrixestale: but ivbirh in particular lie 
does not recollect, and cannot set forth/“Then he 
admils^, “ that his house of business lias, on his account, 
received the dividends and Jntcrest arising from nil 
Huch*investmetitFi ajul securities, and also tJie dtvhlends 
and interest frewn the securities (if any) which be- 
*■* longed to the testatrix at her deceaf?e, but at what 
“ time or times they so received the same, or to what 
amount, or fromoritpon what securities or investments 
in particular,or from whom tlie’same were received, 

lie 
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Kxecutor hnr- 
in^ palrl Lega¬ 
cies stands in a. 
situation in 
ivliich (at least 
for (be Eecurily 
of the funii) it 
is Ti'^t compe¬ 
tent to him to 
allege that debts 
are unpaid. 


foe reasons aforesaid, is unabJc to ect forth as 
“ to Ijjs recolleclioij, belief, or otherwise,’*—Then he 
states the circumstance of his paying 500 sicca rupees 
to Mr, jil^inson *—He states his application to him to 
transmit the property to this country, and Ihat^ if he 
refused to comply, it was in consequence of adverse 
claims.— He states Lis having paid all the legacies^ except 
the legacy to Joseph Jiuit; (am! why he exceptcrl that, 
1 do not find any reason)—He say^ he has paid nollnng 
on account of any residue;—then he goes on to state, 
that, without reference to his books and accounts, he 
is unable to set forth, save as aforesaid, what was the 
value of the testatrix’s personal c.^^tafe, or whether 
“"tlje same was or not more than sunicient to pay all 
her Icstamcntaryand funeral expenses, or whether, on 
investigation, the whole or the greater part of her 
personal estate ought not to be considered as the 
“ personal estate of Samttei OldhamJ** —Now, if it is to 
be considered as part of the personal estate of Sa7mici 
Oldham^ it will be a debt to be paid in the comree of ad¬ 
min [strati on; but, If he had stated what the property 

A 

consisted of, the Court would have had no dilhcully in 
taking every ehiHing out of his hands. Since he has 
tjiought proper to pay legacies, t apprehend that he 
must (at least for the security of the fund) stand l>eforc 
the Court in a situation in which the Court will not 
^ear him allege that debts are unpaid. Ah to the two 
houses, that is a pr,opcrty which must ho ndmiidsterod. 
He has either received it under no title at all, or under 
that title which makes him a trustee for the persons who 
have a right to tlairij the personal estate.—'Then he goes 
on to say, ‘‘ that he has heard and believes, (altliough 
“ he does not know the same of his own knowledge,) 
that the whole of such personal estate as the tesla- 
trix was possessed of or entitled unto at the time of 
her marriage was seltlecl aa in the bill mentioned.” 
If so, he had no right to touch one shilling of it.—Then 

he 
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says, he may bare statedj upon the applicationfl 1317. 
which habeen made fo him on behalf of the plnin- 
“ tiiFsj that the whole amount of the property in Jndia^ 
including the value of the ttVo houses^ by this time 
will be near 405000 ^. 5 ”— an aggregate Bum of 40^000/, 
sterling, the particulars of which, after having had hia 
observation fi%ed upon them for twenty-one years, can¬ 
not be set forth till some copies or originals of the ac¬ 
counts are got from India. — He admits “ that he has 
not tahen measures to have any part of the property 
remitted to this country, and that this js in consequence 
“of adverse claims.”—He says, “the whole remains 
vested in the public securities in India^tiiiher in the that the*whole 
“ name of the defendant, or of his house of business, jimount of the 
(which in particular he cannot set forth,) but subject property is near 
to bis disposal; unless some part of the produce is in 40fi0Dt , and 
the hands of tlie said house at interest, which he ap- whole 

“ prebends may he the case.”—It is a very extraordi- ^ 

Jiary things it may be that this gentleman may have an public 

apprehension that some part of this is in the hands of one In hi!i 

of his houses qf trade —but it is extraordinary, that he namfl!, or in the 

cannot tell us whether the fact is so.—-It is unfortunate; [i^me of tlie 

for, if we could only have had the amount in the hands house In which 

of his house, there would have been no difficulty as to so he h a partnef, 

much.—Where an executor U doing what is right, it suljject to 

is very fit the Court should give him every indulgence; 1^'® 

I unless some part 

but if thta executor had told m in his answer what waff . ^ v j 

ts m lac hamU 

the money that at any time he had l*iit to his house, the 

Court ivould have said, You have lent this money; you interest, 

have made yourself the creditor of the house; you arc which he bc-^ 

aii&werahle; and the Court has nothing to do with a lievesmay be 

dealing tliat has not ear-marked the property. But, if * 

the defendant carftiot say how the fact is, Courts of 

Justice can do no more than parties enable them to do ! ,. , , / 

^ ^ ^ It) bninds to 

by their admissions., ft is to be observed that this is ati 

important passage in another point of view* I le admits meut iuiy CuurL 

"Mhat 'jf ,iii> [Mritvf ii* 
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that there may l>e some part out at interest^ which htJ 
“ apprehends may be the case,” Then hh says, ‘<that 
he has not lent at any time any part of the estate, or 

of the produce thereof, upon any securUy; the same, 

and the produce thereof, having from lime to lime 
been invested as hereinbefore in that behalf men- 
tioijcd, or interest allowed thereon*” — Then follows 
this — in the answer of an executor, at theend of t wentv- 
one yenriij—of an executor, who states that he lias laid 
out his property in Jtuiifiti .securities in his own name, 
or in the name of his Inwsej — He says, “ that when 
“ Eucfi investments were made, or at what rate of io- 
“ terdst, or what particular .sinn or Eums of money or 
capital was or were purchased in such ssecurilies with 
such sum of money so itivested, for the reasons afoi’c- 
“ said he is unable to set forth as to hiskiiow'lcdge,1>elier, 
or otherwise,”— So that, with his observation di¬ 
rected to lus own administration of tlic property for 
twenfy-oiic years, he cannot stale the particularsofany 
one sum hi any public security, or that he has lent to 
his house. With a memory so defective ns to these 
particulars between him and those for wlioiii he is a 
trustee, lie stands before the Court without liavieig 
aided that defective memory by bciuging vine scrap of 
paper to enable him io say where there is a shilling: to 
administer. Then he sayt?, “ he cannot set foitb wdie- 
“ thcr liis said house of business, at any time or in any 
“ manner, employed ntiy sum or sums of money which 
„ arose from the testatrix’s porsonal estate, and were 
possessed by them on his accotiut, or the interests, 
dividends, or produce of any part thereof, about their 
trade or busincb!^, or in any other manner for their or 
“his benefit or advaiitage,” Here die sUtes that he 
cannot leU wbelher he has employed it for their beiielil 
orhUowii; and, in a subsequent passage, lie denies hav¬ 
ing made any benefit of it at all*—Then he says, “he 

“ believes 
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believes such menlea were from lime to time vested m ISIT. 
Indian sechrittea^ and tliatj previous to such invefit- 
nient, while the monies were in the hands of his house] 

“ the same] or a higher] interest was allowed there* Faiiilie* 
upon, than was payable upon the said securitieg; and 


“ therefore he submits that his house was entitled to 
“ make use of the monies on which they so paid interesb 
whether they did or did not in fact make use of the 
^^same.'* That will be a question to be tried when this 
cause comes on between Kim and the cestui que trust. 

Then he goes on to state, what is a very extraordinary 
circumstance,^'^ that he has no separate account of 
“ his transactions as executor, and that all the accounts * 

are contained in the books" of the two or three 
houses lie mentions. lie has, therefore, as executors 
done that which no executor is justified in doing - ho 
has blended the accounts of his execulorehip, Bupposiug 
liim to Iiavo kept them, with the accounts of his com¬ 
mercial houses; and it no^v turii^ out, not only that 
he pledges himselfby his answer to lhis,^tlmt ho can¬ 
not produce t|jat w hich he ought to have,—aeparalo 
accounts of his transactions with the estate to wlit^li ho 
was to administor as executor,—but that he does not 
even give the'plaintifts any nccomit, or description of 
the books, accounts, or papers, in which the narrative 
of hiii administration is to be found, save tliat it is to 
bo found in the books of all these houses- Now 1 liavo* 
gone through this bill and answer,* for the purpose of 
stating the principles of the Court with respect to mo- 
lions of this sort,—! mean as to paying money into 
Court,—-and to secure myself from a luisty interpreta- 
(ion of what appears to he the contents of the answer, answer is to 
which (like all iirtswers) must be looked at as more F>o eis 

or less deserving of credit ns they arc or are not an- more orless dc* 
sw'crs meeting fairly all the inquiries contained in serving of cre- 

the bill. That there are jnquirics'iii this bill which, in disaccording 

ab it more or 


lune 
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pRiriMAW 

flj. 

Faiklie. 

Ifiss fairly meets 
all the inquiries 
contained iu 
the bJIL 


Indulgence of 
the Court to 
eiecutcrs and 
tfMstecs JiaTing 
a didicult duty 
to iierform, but 
Iceeping their 
accounts regu* 
nrly^ being al- 


nine hundred and niiiety^niTie out of a thousand, 
would have produced, on the part of an executor who 
had been adminlstering^a testator^s estate for twenty^one 
years, some satisfactory information for those entitled to 
(he property, no one, af^er what 1 have read, can deny* 
The Court h In the habit, and T have never broken in 
upon it, of looking into questions with respect to exe^ 
cutors and trustees who have difTicultlcs in executing 
their trust with an indulgence which hardly deserves 
that name—for it is no than strict justice* The 
Court has every Ihvourable leaning towards executors 
and trustees ; keeping their accounts regular, and being 
at^all times willing to inform the Court of the situation 
of their olfiiirs, and the dilHculties they have to meet 
with and encounter* I atn perfectly ready to say that, 
where persons are living in and there is an 

intestacy locally situated \n where difticulties 


ways really to 
giro informa¬ 
tion as to the 
f^tatc of the 
fund, and hnv-* 
ing provided 
for the security 
of the fund, ni> 


arise as to the property,—where it is doubtful whether 
you can safely rejnove property which is collecting a 
large interest,—and where an executor comes forward 
and says, “ there are these circumstances of dilUcnlty 
which I have to encounter^—Here Is the state of the 
fund—it amounts to so much;—I have laid it out 
in securities), which will be yours, for they arc ear- 


in ore than strict “ marked,—I have stated it in an account which has 


Justice, and as 
su:;}! tn be cna- 
siJcrcd* 


been kept separate,^it is in a situation in which it 
can never meet with accident, let what will come of 
“ me or my concerns —^in such a case there is not the 
lea^t doubt the Court would do every thing that could 


be done to enable such an executor to extricate him¬ 


self from bis difficulfies* Hut I must really spy, and 
i am sorry to say it, that this is the first case in which 
1 over met with such an imperfect’'answer as this is 
at so distant a period. At the same time, whatever 1 
may think of the defendant^ I am bo mid to give credit 
to him; —1 must believe lilm for ibe purposes of 

! justice. 
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justice.—Then, if 1 must believe him, the question 
upon the Urst pert of the motion isj Have 1 an admission 
that he lias 30,000/. in his hands in which the plaintiSs 
arc intereatedf solelj' or together with other persoDa, 
enabling me upon such admission, to order him to 
bring all the money Into Court? 1 am of opinion that 
1 cannot do it; but I thinh it right to say that, under 
all the circumstances, 1 can take the personal estate to 
have been in 1791 2000/., and that I may add the ac¬ 
cumulations to 1812 ; hut 1 have not in this answer 
any distinct admission, that he has laid out the money 
in Easi India securities In such a way as to enable me 
to ascertain and order him to bring in what is the fair 
amount of the personal estate.—As to the 30,000/., the 
greatest part must be considered aA arising out of a 
fund to which the plaintl(!si may have dinicultics in 
primarily sustaining their right. 

As to the other part of the motioj?, wllfi I'espcct to 
bringing the books into Court, it is a case of fiomc 
novelty and diifhcully; lint all the iliflicaUy is oat of 
the (question with reference to an c5teculor. It isj and 
must he understood to be, the bounden duty of an exe¬ 
cutor, to keep clear and distinct accounts of the pro¬ 
perty which he liimBcll' is bound to administer; and 1 
have not the sliglitest difficulty In saying tliat, if all 
these books were the books of a banking house in* 
London^ and an executor thought proper to put the 
accounts of a testatoi-^s estate into liis banking books, 
he shall not be allowed to loll me, the ccsiui qas trusij 
that ] have no right to sec his original accounts of my 
pro|)erfy. To an executor so acting 1 should say, tfioy 
shall see every part of ihaao original books which coq - 
taiii any part of this transaction. The case would be 
a case of greater nicety with respect to tlie partners 
of an executor who had permitted liiiii to place in the 
general books his accounts as executor. 1 should ^ay, 

upon 


1S17. 

FaEEMA^^ 

I 

nn 

Faiucic* 


Lt h the bouud- 
en duty of an 
eicfutrir to 
keep clear and 
distinct ac¬ 
counts of the 
property which 
ho is bound to 
adminh tor. 
if, therornre, ho 
clioojos to mix 
the accounts 
witli those of 
his own trading 
cottceriiif, he 
cannot thereby 
protect liimseif 
from producing 
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PREfrHAN 

Vm 

Fairui;. 

th« original 
books, in which 
any part of 
those accounts 
maybe inserted. 

It ia a more 
dLihciilt ques> 
tioii as between 
an executor 
bound fo pro¬ 
duce and his 
partner intrude; 
bat,If the part- 
rera ha to j}cr- 
mitted him to 
mix the ac¬ 
counts, it seems 
thry cannot 
afterwards ob¬ 
ject to the pro- 
ductiotu 

Clearly so, iti 
a case where the 
executor has 
admitled the 
having lent 
to the house 
part of the trust 
property, and 
that they have 
been dealing 
with it. 

Fxecutor in 
Indiitf coming 
to Kngiundf 
and, after ‘21 
years, being 


upon the morn liict of their having so permitted himf 
that this Court would not allow them tt> withhold u 
free inspection of the books; and I should eay it was 
clearly due in a case in which an executor alleges that 
he may have lent to them money, part of the leBtator’a 
estate, at interest, on a Joan between him and them, 
and where the executor says they have been dealing 
with it by laying it out on securities. The partners 
are not before me; and all I can do is to order Mr. 
Fairh'e to bring into Court duly alioalcd copies of all 
the entries In the boobs and papers relating to this 
estate; and T add that he shall do so within six montlis. 
When 1 say six months, 1 consider at the same time 
that !ie;tnay not be able to do it wilbin that time. 
But if an executor, instead of being able at ibe end 
of tw^enty-one years (o put in an answer which will 
enable the Court to say to him, Bring into Court so 
much money, states in his answer that tlie reason why 
he cannot give a su/licicnt answer Is, (hat he adnii* 
nietcrod this estate from 1791 to 1809 in India —that 
ho came here in 1809-^lhat he left behjml him every 
paper, book and account,—and that he has no memory 
of the particulars and items of mi estate ndtn ini titered 
under his own observation from J79I* to 181^;—I 
own it docs appear to me to be the duty of the Court 
to put hini under the necessity of coming to the Court 
drom time to time to shew that he bus done his ntuiosl 
lo supply his own defect, and tlint, if it is necessary to 
have the time enlarged, the application should be made 
by fiini for that purpof^c. I shall caietihile what is a 
fair interest of the ^OIXIA 

Ortler ^—“ That tlie defendant PViWani Fahtif' do 
within two months from this lime, pay (lie sum of 
“ 5G80/* into the Bank, with the privity of the Ac-* 
“ counlanl*Genera],"to the credit of this cause, (o be laid 
out in the purchase of Bank £3 per cent, annuities, 

“ and 
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FtlEEMAN 


4 f 1 ■ 

FaIALIEp 


and that the said defendant do^ witfitn six mentliSf 

produce arid leave upon oath with lih clerk in Court 

in this cause for the inspection of the plarntifTs, their 

solicitors^ and a^^ents, copies (duly attested and veri- 

fied by affidavit) of all entries relating to the estate of called upon to 

“ Hannah fXm%h the testatrix in the pleadings men- 

“ tionedj in all the bookSj papers, and writings touching 

or relatinfT to the matters in tiucstion in this cause, in . . . ^ 

f i-i- i iirri behind htm 

“ the custody or power ot him the said defendant, or or 

Ills partners or agents at Calcutta in llie J^ast Zncfiiejj dcred to pro- 

**■ or elsewhere/* ^ ducc copies of 

nil entrio^ in 

such books, wlMiin six luaotlis, though it U impossible )ic^ should 
do so, in order ihnt the (Wirt may haTC an opporttiiiity fiom time to 
time of seciog that he hag used proper diligence. 


FISUER V. 





T he bill filed in Alicfmrhm^ term 18 f 6, by the ad¬ 
ministrator of N^athanid Mas&rt deceased, prayed 
an account of the personal estate and effects of Mason 
possessed by the^ defendant, and of their partnership 
dealings^ together with an injunction to restrain him 
from collecting any more of the partnership’s cITects, 
and a receiver. 


On the S7lh Maj/ 1817, the defendant put in a plea 
to 6uch part of the bill as soitght to open partnership 
accounts which had been settled, and an answer to the 
rest of the bill, setting out other accounts, upon which 
he admitted sums to a certain amount Co be due to the 
plaintitf as administraton 


EK^ft! 11 da at hav¬ 
ing pleaded m 
bar to part of 
the relief siought 
by the hill, nnd 
uji'^wered as to 
the rernaiiidcr, 
la not cntlttcil 
to an order to 
put the plaiatitl 
suing at law to 
hjg election, 

A plea cannot 
he considered 
aa an answer 
for ^uch a pttr* 
pose- 


I 


In 
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Tn Trimly term the plaintiff brought an action in 
the King’s Dench against the defenJanty. for part of 
the amount stated in the schedules to the answer. 

On the S5th o^June 1817, an order was obtained on 
the part of the defendant to compel the plaintiff to 
elect, in the usual terms of such order, F’oras- 

much as the Court is informed, &c* that the plaintiff 
having filed hU hill in this Court against the defendant, 
he put ill hi9 answer thereto on the S7th of Mm/ last, 
and yet the plaintiff prosecutes the defendant at Jaw, 
and in this Court,ibrono and the same matter, whereby 
he is doubly vcjfcdf It is hereupon ordered, that the 
plimtiff, upon notice ^hereof to his clerk in Court, and 
attorney at law, do within eight days make his election 
ill ivhich Court he will proceed; and, if the plaintiff 
shall elect to proceed in this Court, tlicii the p]nintifl''s 
proceedings at law are hereby stayed by InJiuictjon ; 
but in dctliult of such election, or If the plaintiff sluiH 
elect to proeot'd at laiv, then it is ordered that the 
plaintiff’s bill do heuccrorth stand disniisi^ed, with 
costs,” 

The plaintiff now moved to discharge that order, 
upon the ground of a case in Mosdei /where a do- 
fendant having put in a pb^ In bar, and obtained an 
order for the plaintiff to make bis election whether lie 
^voubl proceed at law or in this Court, the Lord 
Chancellor {KingX the phdutiff’s motion dis¬ 

charged the order; “ for that tlie order went on a 
supposition that the plafjitiA' liad an election, and 
yet the defendant pleaded he wasoiitltled to no relief 
in equity, and therefore the plaintiff was not obliged 
to make hh election till the plea wias argued.” And 


(a> lleg* Lib* A* (A) Aupn. p. J04. 

fo. 1081. 


in 



CASES IN CHANCERY, 

* 

in that case^ another was cited, of Vaughan v* JVelsh 
(rt), ffhercj pn a plea of the statute of limitations, an 
order to elect had been discharged for the lihe reason. 

Sir S. in support of the motion to discharge 

the orders 

Bell and MegghoUi contra, insisted that a pica is an 
answer within the scope of the rule, which is, that a 
pbintiff proceeding in law and in equity for the same 
maUer shall be put to his election al^er (he defendant 
has answered his bill, but not before. The pica in this 
ca^c was of n stated account, and went only to part of 
the bill. The action was in respect of other niattei"^ 
which were contained in the remaining part of the hdl, 
and to that the defenilant had put in an answer. 

Sir $. 

A plea is to be taken as an answer to no other pur¬ 
pose than to Fatitsfy tlic terms of an order to answer. 
This is evident from no pica being ever ordoied to 
stand for an answer witliout its being addecT that the 
plaintiff shall have liberty to except. In such a case 
us this, the pbintitf cannot except to theauRwor tilltlic 
plea is disposed of;—so that, to disappoint the rule, a 
defendant would have only to put in an insuRicicut 
answer, upon which fie might obtain the order; nntess 
the meaning of it be that the defendant shall have llrst 
answered fully. 

The Loud CiiAtrcET^i.oii, 

U iif impossible to say that a pica and answer is an 
answer, within the meaning of the rule. Suppose the 
plea were lo the whole bill—could that be an ans^ver 

(rt) Mesely, 

' lor 
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FjsheB- 

p, 

JVl££« 


HfJLT.S. 

Ml/ 24* 

l^cquest of re¬ 
sidue to Iho 

widows ;ind 

■ 

chtLdrou of 
fiOam&n belong" 
ing to the town 
of hiverpooiy* 
held avuUdchn- 
rjt:iblo beque!;L 
to he applied in 
nid of a suh- 
s^s^tmg charity 
for such poor 
ijailors* widows 
ood children as 
should, in tlio 
judgment of the 
persons ap¬ 
pointed lo ad- 
miinster, be 
deserriiig ob¬ 
jects of it. 


for eudi a purpose as tlds? Tlion, by the same reason, 
neither can a pica lo part of the bill bo ao held. It is 
quite crroiieou:? to say that a plea is an answer to all 
purposes. 

[The Order discharged,] ((?) 
(rt) !Ug, Lib, mt}, A,fo* 13S0* 

POWELL T'. The ATTORNEY OENEHAL and 
nOlJERT PENDLETON- 

J y^MES PJJNDLETOJV, a trader on the river 
Etopo/fgos^ in ^fjrkiiy and a native of JJr£rpooff by 
his will dated the lOtli of lS02j bc([ucalbctl the 
residue of his estate “ lo llic widows and children of 
seamen fiolonging to the town of Eiverpoo^y'^ and ap¬ 
pointed the plaintilT his executor. The bill, filed 
against the Attoniey-tienernlj and the testator’s next 
of kin for the direct ions of tlie Court ns lo tlie appijca- 
tioii of this residnCj chaiged Ibat there was no existing 
charitable institution for the rellof of widows an 1 
children of seamen behmging to the town of fJr-f ipaoi^ 
but that there were nlmsbouses in the tdivn for widow's 
of seamen, erected by virtue of dillhrcoit charitable be¬ 
quests, and a hospital, under an act of Getj, 2, r, 58,, 
for the relief of maimed and disabled seamen, ami the 
widows and children of such as should be ktllcd, iS:c* 
the merchants’ service, 

4 

The defendant, the next of kin, by Ids answer, in¬ 
sisted that the bequest was void for uncertainty, and 
claimed the residue as undisposed of. 

*■ 

Hy the decree mode on the heari[ig,(fi), it was referred 
to the master to inquire whether there were any and 

(a) M?/ Keg* lib. 1808* U. fo. lObL 


whaf 
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what charitable inslUtittonf; for llio bejicrit oftbe widows 
and fhildr.Ti of scamm to iho town of Ltt~ 

Tcrpoof. 

The Master by liis report sfaicd scvoral clianties f5)r 
pooi'^oamorr^ widows, and others tor llie poor of fJx^ev- 
pool fTOncrallyj hcsiMcs the hopipitai infnlioned in the 
bill; and one under the will of FJhnhvUi Cwn^ dated 
tlie Stli ^i\hfHe 17783 whereby she directed the residue 
oflicr estate lo he continued at iutetosl or placed out 
on government securities at the discretion of her exe- 
entorsj nnd allor their ilcalh, of tlie reclurs of tJvr^pool 
for the time hciri"^ tlie interest to hr paid iind distn* 
huted nnto and such j}oor iinlion;' rtfjff 

orp/tfjnSf of 34\v^\v[>oo\^ as ''honUl in Iheiv 

jiid^iiieiit he dcsorvirijr objocts orcharitv- 


IS17* 


Powell 

V. 

The Attor- 

yi;v*CtNCUAL, 


The catise now' coinin;:^ on Ibr lurthor direetjous. 
Ibr the iir\t of fJi> ‘-(ati'd dje ^gtiesljoit li> hi', tirsh 
wdiethcr there u:ls a clianlalde bi^qnrst^ and, if 

SO3 whether it was ^enersiL I'c lo p;o in aid an^ ^>1 
tiiefiC specilied cliarilies. 


Afitfordj for the Ati'jrnoy-frencrul* 


77/c Mastcr of the lloLf.s held that it wiw a valid , 
bciiucstj and I hat the words were sidlicieatly descrip¬ 
tive ofthe last of the chanties mentioned iti the Mas- 
ter't? reptn t. 


Order ,—“ Residue to he paid to S, K* and R. //. 7f, 
clerks, the now rectors of JLiverpoof^ to be by tlicin laid 
out in their namos at interest, and itpon ihclr death or 
resignation to be transferred to their successors, rtH’turs 
VoL* Ul K of 
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mi. 


rtjvt'Kj,)- 


Vm 

Tlic Atroii- 
Nn¥<GLMmAL. 


of fJvcrpooi for flic lone boiu""—<hc iolcjcst to Lc fi|]- 
pliodi by llicni Ibr the btnielk oi' v>iitow^ uod chilHrcji of 
poor sOf^iihco heloiiguig lo h.c port of Lvccrpoo/y hiV\k<i 
manner asihcprocecdn of the property devised by jEUt;* 
Caifi^ and applied according to lier will/’ (») 


(a) Lth* 1SU>. 11. fo, 


lloia.^. 

30* 


hE GRICE and Others FINCH and Ariotlicr. 


F./l. hy will, 
yecitiiiR thntit 
vas thp wbli of 

licr mother and 
herself (hjit the 
60(?^* tlioy jjad 
then out vip{]ji 
mortgage 
filioidd [le ^Lven 
to S. A* (/. and 
herfamily,”hr- 
quonlhs the 

SFiid 500 /. j v^'tth 
jiitCfCst/’ nc- 
eordfngly- 
The J osta- ' 
ut the time 
ol milking her 
Hill, Intd a sum 


7^LIZA BBT/I Dr.Vr//, by her wdll, dated Oct. 
-Ld £)j IfiOj, reciting “ that it was the wish and desire 
of ber inotber and herself that the 500A tliey bad then 
“ out upon mortgage should be given lo (the plEiintifT) 
p5npA/ej^j/J//-r6Vi/traridtierf:ujif]y in manner therein- 
“ aAcr aiojitiojicdj” gave and lie^pieathccl to (Ilie de* 
fcndaiitp) ber executors, immediaiely after the decease 
of ber mother, tlie said fj00/,j wltli all interest due 

■f ' ‘ 

thereon^ upon trust for tlio jdainliiTs os therriu luen- 
tioned* 


The testatrix's inollier died In Jtejic 180^1, iiitcsfalc, 
upon wliicli her daughter the testatrix tooh nut adinj- 
nislratiofij aiu! by virtue thereofpo^ses^jed herself of her 
property, and dii^d shortly afterwards without having 
altered her will* 


The billj praying an account of the legacy of 500/., 
stated various circumstances, from wiiich it appeared that 

aiul applied to dilTcrcnt purposes. 

The mother bcitigdeacl, the Testatrix took out admiiii'ilration ; and, 
upon her deatli, wllhoot having altered or rCTokoil her will, the ques¬ 
tion was, Whether tlielefjary ms adeemed; and field na ademption* 

the 


of 500^. out on 
rnoTtg:ige, 
which she after¬ 
wards called iti, 
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the testatrix bcin^ previously to Ihe dilr of lier iviK 
iiulcbtail to lier mother hi a sum of 53t5/.j and beijif^ 
also cntitlefi to 5O0A out on inoi t^fiige, it was agreed 
between them that the mortgage money should be con¬ 
sidered as the property of the mother in part of that 
debtj and tint, after lior death, the same should go to 
the plaintifls, Mrs. I^c Grkc and her children ; in pur¬ 
suance of which ii^rcoiiicnt tlie vvilL in qiiestton was 
made. 


1817 , 
Le Grice 

V, 

fi.Nru. 


The answer of the eiecti(ors denied all hnovvlodg^' 
of this nlieged agree mo iit, and sfuted that the money so 
out on mortgage at the date of the will was after ivajik 
paid odj being callotl in by the testatrix herself^ who had 
«ip|ilied part thereof to lierowri i tn mediate piirpohos^ainl 
invested the remainder in stock., which liad been eold by 
the defendauU since lier death, and ajiiplied in tlte pav- 
inciit of debts and legncies; the deremhiiits miiisfiiig 
that this was an ademption of the legacy, being a ^jn.'- 
cific legacy of money doc on morlgage, iiud there I>eing 
no property ol* the testatrix at the time of^ier Jeatli 
to answer that description. JftnMh}^ w fJshr^ {*f\ 
V, JMoryis. (h) 

Evidence of Ihe agreement alleged by the bill was 
entered into on the [lart of I be plaintilfs, wfiirb was ob¬ 
jected to on thn part of tbo {lefejnlains a;:; not HutHcienl 
£o PHtnldisIi the laet sought to bo proved : and it iva-^ 
admitted tha^ d iH'cessary lo resort lo it for Ibe pni- 
pose of deciding the question, there must be an inquiry 
directed. 

Sir S', RofffU/jy and //eaW/ //nyt and Ridfhhjy^ for 
the plaintilfi, and fi>r defendants in the same Interest 
with the pUtintills, 





(u) AndiL jnK 


{b) y Vc',. 3 m. 
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1817, BcU and Richnnhy for the defendants the ci:ecuturs* 

^ I 


Le Gnicr. 


The Master tif Ihc ItoiiES, considering^ that an 
hiquiry might be nccessarVj desired to look at the 
|deadij;gs. 


The Master of the Uolis, 

I doubted at first uhether it iiiiglii nol bo necessary 
to direct some infjviiry with respect to the interest which 
the mother had in thjs money. J^ut on furtlier consi- 
ileration t think the question may bo decided upon what 
appears on tliefaceof llie will itself. And, attending 
to the description oftljc tiling givoii^ it ^eems tome that 
the legacy is not adeemed by calling in the mortgage* 
Tlio essential eliaractenstic of the legacy is, that it con¬ 
sists of a Slim, in w hich the tcshilrix admits that her 
mother and herself had sonic sort of joint interest, and 
which they were liolh desirousofgiving to Mrs. /icr Griee^ 
and^icr Diniily, This charncteristic was not atjill de¬ 
pendent on the particular security on which llic money 
might be placed, Tlie testatrix considers the circum¬ 
stance of its being at that tfir.e out on mortgiigc as 
merely accidental. She s[>eaks of the fiOf)/. xvo have 
,woziJ out upon mortgage,” Tliat is des-criptivc of the 
present situation c^flhe money. The next day it might 
not be out upon mortgage. JJut it would still be tho 
500/., in which the mother and the daughter had a joint 
interest; and whluq at the lime of the wilt, they Imd 
out upon mortgage. The thing given is not (he mort- 
gagCj but the money. It is the said sunt of 600/,, tliat 
she gives to her executors, W^hat is the said sttmJ 
That sum of500/., which belonged to her and her mo- 
thecj and which at given lime was out upon mortgage. 
Whether it remained out upon mortgage at the lime of 

the 
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tlje le&tatrix’a dcalh, appears to me to be a matter of 
indifference, Tliat circumstance is no ingredient in tlic 
giA, either by way ofconditioiif orofitihereiitdescription. 
I am, thei'efore, of an opinion that the legacy is due. 


1817, 


Lr Grice 

V* 

VlKCtU 


OGILVIE T- FOLJAMBE. 

T riE plaintiff being possessed of the premises in Agreement to 

question, (a leasehold house in Grosvctior-piace)^ purchase, eMa- 

by virtue of a lease from Earl for eighty-nine bUshed upon a 

years from Ltad/y^dfi^ iSOO, to TffOmas Bannislcrj Esq. at correspondenco 

a rent of 3\i. JOa., and of an undei'lease from BannisUr ^1'® 

to the plaintiff for eighty-six years and a quarter from af such 

, ^ ° ^ agfoptnciit. 

C/irhtmas 180^, at the Hanic rent, subject to a mort- evidcnco 

gage for 12,000 to Coults, in the month of June 1804^ iitlmissibic to 

entered into a treaty for ^ale tliereof to the defendant, explain the sub- 

which treaty having been broken off, the premises were ject-matter of 

put up to sale by auction on tJie Slh of the samo month, ngrecinejit, 

and bought in for the ptainliiU The printed par- ^lOiough not to 

vnry the termfl, 

. Providtll the uame he inserted in an insi^unieist in surh a maiiiicras 
to have the effect of authenticating if, (he requisitton of llic* act with 
respect to signature Is complied with, and it does not jmtlcr in what 
part of tlfe Jnstrumf nt the name is found. 

The right to a good title does not grow out of (he ngreemont be¬ 
tween tho parties, hut h gircii hy law ; but a purchaser may waive hia 
right by going on with the agiecmciit cifter lici has full notice tiiat he 
is not to expect a good titJo. TWs in such case, matter of notice, 
and not of contract- 


If tlio vendor of a Lensoliold Interest mcaus to sell without producing 
his lessor’s iitlc, he ougiit to declare it. 

There may be waiver without any specific contract, as In cases of 
carrlors, purtiiprs, t^c. 

Verbal declarations of an auctioneer at tho time of sale not to be 
rcceivGil ill coiUradicllon to llie printed purlieu I jirs* lint t/tfirre as to 
the effect of personal infonnatiou of a mistake in Iho part ecu br. 

Quivre^ Whether even a covenant against incumbmucoH will extend to 
protect a purchaser against incumbrances of which hr lias express] tuHice, 

licnliir 
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OfillnVlE 

V. 

i'oZJAMUE. 


ticulur oJ' (HitJ* u c<jpy of wliich the dcfbii<taiii 

wiia jiroveil to Jiiive been furnished ]>i evious to tlio ssile 
taking pJnee^) eonttiiued a lul] description of the pre- 
nijseSj and of the tenure under ^vhicii thej were held; 
and one of the conditions was^ that, on liie id' 
fcjllowing, the vendor should execute tlie con- 
vovancoj with a good lUle to the eslAie; such title to 
rn iginatc and be derived fioin the lease under which 
tlic prendscis wei’e helt! by the veudur; and Ibe jun'^ 
** chaser shoutd not be entitted to call for the produc- 
tion olj or to rr]f|uiro iJito, the iitJo of the lessor.” 


^ After the auction was o ver, the auctioneer (accordfng 
to his own statement given in evidence) waited upon 
the defendant, and furnished lum with anotfier copy ol 
the printed particular, hiforming him that tlie plaintjft 
had lowered his price for the prciiiiS'Gs, and at Ibesamo 
time observing,that if he (Uicdcfendant)aliOirJd purchase, 
it must he according to the description, and under Ifie eon- 
ditions contained in the printed particular, except as 
auction duty; upon which the deleiitlawt cn([uircd whe^ 
Ibcritw'ould make any diiference if he should write on the 
subject to the plain tilTor to the witness, and was informed 
that it woidd be the same thjng.nSub^fjueiit to this con¬ 
versation, some discussion took place between the plain- 
tiff and defendant, in the course of which the fbruier 
agreed to abate his price froin 10,000/. (the sum first 
asked) to bt^OOO/., and, the defendant having expressed 
a desire that the mortgage to CuuHs should be suflbrcd 
to continue on the ntcurity of the premises, the plaintitf 
wrote hiui the tbliowing letter, dated the 20th of Jiftic :) 

iVIr. has the pleasure to acquaint Mr. }*\ tfiat 
“ Mr. CouUs agrees to allow tho mortgage to coiitiinie 
“ for a year, if Wr» will be so good as to call and 
promiise not to^exceed that time without further 
arrangement .—Mr. O. 1ms, by the advice of Mr. 
//ermon (the auctioneer) reduced the price of the 

house 
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“ house yOOOA, and he is ooulideiit Umt iu a year or 
two it would sell tVotii to 4000^* more than 

“ fie offers It at to Mi\ F. — And, besides tins ad* 
vantage to Mr. l*\j be requests him to considefi 
that tlie rise of the fluids ^ivsb a piirdiascr with 
a year’s credit au acKlitioiiul advantage of WL 
“ rrr?f. At least, Mr. O,^ after tfic fullest con- 
“ sideration, and willi every wish to ouncluJe an 
“ a^^reement, cannot come down lower than 14,000/* 

for the house and fixtures of every hind,-three 

“ hrnch [date^'chiamey f^:hiH8esT, two ditto pior glasses, 
“ with satin wood tallies, tS:c.; hut^ to whew his desire 
of approximation, he will request f^ady Mar^s ihc* 
ceplanco of a pier-table of the same kind, &c, {spe* 
clfying several articles of furniture) Mr. /'* agree- 
“ inir to take the window curtains, carpets, and fitriii- 
tnre on tlie principal Hoor by valuation. In Ids 
“ instructions to Mr» Jfinnan yesterday, Mjv O. had 
required that ?Tlr* P\ should enter I'roin ji/iflxi^mvicry 
allowing INlr. O. a month to clear, lie will further 
“give Mr, P* an option to enter the 1stpfyJagiiiV, 
the 1st of September, or the ^Oth, Mr, O, paying up 
“ interest, rent, and taxPai, to Uie day Mr, P\ names.” 
To this letter the det^ndant returned an answer, the 
same day, in the Ibllowiug terms, “ Mr, Ptf/Jfmbt* 
“ pre.'itiuts his compiliucnts to Mr, OgihtCj and is ex- 
tremeiy obliged to liim for liis note, and for the very 
liberal and ar conn no da ting teims whidi he ha^s pro- 
‘'posed, and, in consequence of it, although Mr, K 
“ is still of the same opinion as to the value of Mr* O.’s 
“ house, according to tlie tiuies, he will not trouble 
Mr* O, with any further discussion, bal lo l/tc 

“ if.rms first propi^Si d ^—to give IdjOOO/* for the pre- 
“ niiscs, iucluding fixtures of every description, the 
“ pier and chimney glasses, &c.^ Mr* CK to pay the 
“ interest of the 1^,000/. to the i^iltli of Svptrmbrr^ ami 
the taxes, and to have that tiiiio to removiv t^ady 

” Mifn/ 


1817, 



OlJlLV IE 
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Murj/ iicsirtii partictiJarly to tfiank Mr. Ogiivh for 
]jfp very obliging olTer to her : but, as she iloes not 
“ n t^h to fukc the draiviiig room furniture, she will not 
encroach upon In's liberali(y further than to request 
to be allowed to purchase such articles of furniture, 
wliicU Mr. O. intends to dispose ofj as may on further 
“ considei'ation appear desirable. Mr. J'\ will have tlie 
honour of calling on Mr. O. at half-past eleven 
“ to-morrow, if not inconvenient to htrtu” The ar¬ 
rangement with IMr, CouU$ was afterwards completed 
on the terms desired by the defendant. ’ 


*lt tVas also in evidence Uiat the defendant gave dlrcc- 
tioim to Ilcrmoyi fo take measures for disposing of the 
house he then lived hi, in consequence of his liavlog 
agreed for theptirchasc from the plaintift'. The plain titT’s 
solicitors immediately afterwards prepaiied^by his direc¬ 
tions, the memorandum of an agrerment, upon the terms 
concluded on, ami wliicb ended by making the defendant 
expressly agree not to require aiiy fiirlhev or other 
or evidence of title, to the prcnTises, than the 
existing lease, and any uRsignment or other dispo- 
" sition that miglit have itcen made thereof*’’ 'fhe 
pkintilF'signed one part of this agreement, and sent a 
counterpaj't for the signature of the defendant, to 
dcfendaiifs solicitors, fo whom the plaintilf’s solicitorw 
afterwards (on the 9th of St'plcinhcr) sent an abstract of 
the plaintiff^g title, beginning with tbeoriginal lease from 
Ijord fji oj^cwor* and also copies of the abstract of Ijord 
G rojT r’sf j 11 OjSt a th ig,bo we v er, i n a ii in te r v i c w bet wee n 

the Bolfcitors of the respective parlies on (he i?f)lli of 
Srptember, thntthey did not consider the pluintill'bound 
to produce Lord GVoitcntir’a title, but that, having pro¬ 
cured copies from his Lordship’s solicitors, they lia<l eent 
them for the satisfaction of the defendnat, and without 
prejudice; and subsequently, by letter, they expressly 
denied the obligation to do so. On the other hand, 

tln‘ 
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the defendant's solicitors ol^ected to tlie agreement 
which had been prepared, on the g^round (among others) 
ofits contaiumg no etiputaCioii for tfic production of 
the lessor's litJe; insisting upon having such stipulation 
inserted; which being refused on thepartof theplaintift^ 
the defendant declined to execute tlie8atne,aiid took no 
further stepH towards the completion of the purchase. 


1817, 


OuiLVlU 

I''oCJA>fflCt 


On the 99tli of September^ which was the day for 
completing the contract, notice was given hy the plain- 
litF's solicitors^lhat the plaiiiitfl'was ready to carry the 
iigrecinetit into execution ; and the plaintitf afterwards 
filed hia bill for a specific pertbrmaiice, praying, in the 
alternative, that it might he declared iho plaiutitF was 
not bound to shew the title of tho original lessor, or if 
lie were, that he had bhewn all that was necessary to 
establish a good title. 

The defendant died before putting In his answer lo 
this bill, and tlie suit was revived against liis pcr.suuaL 
represcntativcB, who, by their answer, cont^idcd^ that 
the treaty by private contract was wholly distinct fruin 
tlie conditions of sale by auction ; alleging tliui the de¬ 
ceased always consideied tlie correspondence between 
him and tho plaintilf as mere treaty, to be reduced into 
an agreement, and tiiat he never had it in cojitcnipla- 
tion to make a purchase of such magnitude without* 
having a good and marketable Litfe to the pionnsos ; 
ami furtlicr submitting that, if any agreement whatever 
existed, it could only be derived out of the correspond¬ 
ence ; and that, if a suflicicivt agreement was constituted 
by the correspondence, in sucli case Che plaintiff was 
bound to produce his !e$sor^s title. Tliey denied any 
special agreement on the part of tho deceased to take 
the vendor's title without such production ; insisted 
that, if a written agreeiueiit wore to l)c considered as so 
constituted, yet any con versa (ion between theauciionecr 

and 
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and the dcccatied would not he it)lowed to eKplain^ add 
tOj ov vary the same ; hat novertheless .sat)adtted whe¬ 
ther or not, and liow far, such letters eotild he consi¬ 
dered as admitting the alleged agremacut. 

Sir Arthur Coo/rr, and Farrcr, Jbr the 

plaliitiir. 

Sir Sftmuei and llerml^ for the defeiKlants. 

An ohjection wa^ taken on the part of ihe defendants 
to the adini^sihility of the evidence of the anetioneer. 
It wns insisted that ^iiy question as to ihe terms of an 
agreement must be decided only by reference to the 
agreement itiicir;—that the evidence otTered in tins case 
was an attempt to vary the agreement by adding a term 
not to be found in it;—'that there was not a word m 
the correspondcncej which was said to constitute the 
agreement, ahotit the coiidfiJouK of sale ; and that, 
from the very silence of the agreement respecting them, 
tlie vendor must be held to bo bound lo make the u$iia! 
marketable title* ' 

Qn the other side, it was cnnleiidod tliat the cvideiicr 
was offered, not to add to or v«»ry the agreement, htii 
to shew what it was that the vendor intended lo sell, 
and that the purchaser had notice of the lendorV 
being able to give luin* 

The evidence was ordered to l>e read, without jne- 
judice* 

For /Ar plfihitijf. 

t 

As Iq Uie Hullicicncy <if d»o ugi’etvnieiil, by (filer ■ 
V, Fviimaniti)^ fluddhiton v* Hrhvoi' {b}^ Huffn- 

m 

{it) u Vi'i* :f51* Sugil* V. i\ 7 h {6} 11 

iff rsoff 
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dcrson v* Jackson* (a) TJie insertion of the niimc in any 
part of a note or letter;, without tbriuat sigrtaturOj la 
sutHctcnt, 

On the point of notice, Danlch x* lyaiihonih)^ Hick 

V* PhiUps. {r> 


1817 . 


Oan^vjT. 

For.JAMsE;. 


Whitiever may be the ri^ht of u ptivchascr to require 
the prcxluction of tho Icsaur'is title, fje may by his acts 
anti coniliict waive that ri^ht without any express 
f^ljpulatioDp fVhite v, Pa/Janibc (</), UcvcrcU v. f^ord 
Poliort* (e) 

* 

The evidence in this ca^e is only a doclaraticui'of 
what tho vendor Etas to sell—not a IVoehiiid, or lease¬ 
hold "CJierally-—hut sucli an interest uh Mr. O^ilzle 
himself hadj and no other. 


For the ticftndanls. 


tlie letter which is said to constitute the a^ive- 
ment on the part of Mr* Fiyfjamhc, ainonuts only to a 
proposition resting on treaty* Secondlyj i1 there? Is an 
agreement, still tEiere must be u reference to (lie Master 
as to title generally. 


The material question, which is as to the production 
of the lessor's title, will principally de|>e]id upon the 
evidence of the auctioneer, and to lyhatextetit it is to bo 
received- It cannot be received to prove even collateral 
matters, which arc of the essence of the cojitract* Hkh 
V. Jackson^ {/} Urodh, v. Si. Paul^ (g") Cfhtttn v. 


(rt> 2 Bos* h TiiU. 

(£)) 10 Ves* '249. 

(c) IVe* Clia* 575. 

(fi) n Vcs. 337, 

(e) IHVcs, 505 , And see, 
li> the oblig^tiotj to pro* 


dtice tho lillc, Fildcx 

V, Hooker^ ante Vt>L JE* 
p* 424- 

(f) 4 Bro* 514 . f> V"es, 
3 J ii noie* 

1 Veu. j. 32C, 

Cookr, 


t 
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1817 . C^) Poii^iii V* £drtiu>ids. (it) If im agreement at 

all. Ibis was a new agreement in aubstaticep Tlie letters 
Osn.vm not refer to the condlttonft of sale, and the ejcpreBsion 

FoujifeifliL used by the defendunt, of liis agreeing to the terms 
first proposed,*^ is entirely unexplained ; and, if capable 
of explaimlion, it must be by soiiie writing signed, or 
otherwise not to be admitted, “ It is in vain to reduce 
a contract to writing, if you nmy aftorwards refer to all 
that has passed by paroL” (c) 1 f it rests doubtful irbe- 
iher what has passed in correspondence was only treaty, 
according to I/uddfrstoti’v^ liriscoe (d), and iSir^iford 
V, liosworth (c), the patties rnust be letl to law. 
nwlif V. Davism has ria reference to this case* 

T/fC M ASTEit of (he Roljj^. 

Upon (he first point, f am satisfied that (lie loiters; 
amount ton complete agreement. The otlier point may 
deserve rather more cojisjdc rut ion, and 1 slmil defer 
giving my reasons respecting the first iiJl I uiii ready 
lo pronounce judgment on Ixith together. 


Th^ Master of the Rorr^s, 

Two {jiicstians fiave been made in this case-^first, 
whether there is a complete agreelucut bctivoen the 
parties,—secondly, stipposiiig there js, wlielhcj^ (he de* 
fondants are entitled to the usual general reference 
With I'cspect to the ttile. 

J. As to the first, the agreement, siippOHiug it to f>e 
[M'optrly Aligned, is reduced to suflicienl cei (aialy by the 

(u) l ScKd. A; Ijcf. 2^!. 55. (i‘) l*tr Ifculh ,K in Pith-f 

O'Ucrilfijf Vi ibJ25. v. 4 'J'aujiti7Sl. 

{(>) V£ Eaiits (i* , (dj II iUt. 

(e) 2 Vea, Ar li. 341 . 

two 
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Swo letters ot' l|ic 26l!i of June 1814. I sec nothin'; 

if 

tliat reinamed to Iw atljusted between the parlies™- 
nothing that required explanation—nothing to be the 
subject of further treaty or correspondence. The sub¬ 
ject matter of the agreement ie lett, indeedj to be as- 
certainoJ by extrineic evidence; and, for tliat purpose, 
such evidenoo may be received. The defcndant speaks 
of^* Mr. O^ikh'^ iiouse/^ and agrees to give i?14,000 
for the premises ; ^ and parol evidence has always been 
admitted, in such a case, to shew to what house, and to 
what premises, the treaty related* In whatever sense 
Mr. }*v(jamhe may Imvc used the word “ iirst,’’ it creates 
no ambiguity as to his meaning; "for he distinctly sps- 
cifics wltat the terms arc to which he does agree. Mr. 
Ogikie^^ lurtlier oJfcr of throwing certain articles of 
ornainentctl furinUire into the bargain Neenis iudeed to 
bo accompauied witli the condition of Mi‘* 
taking tlie carpets, at a valuation. Diit that did 
not at till adect the rest of the agreemenf. Jt was 
merely an otFer, whieli Mr. Foijnmhc liadthe option 
either to uecc[jt or decllue ; and, when he dpdinrd it, 
tim business was lellt in llio huulo state as if that addb 
iional oflbr had not been made. As to the inortgagOj 
Mr, Foljiimbc appears, to have rested satisQcd wdth the 
infbrmatjon IVIr. Ogilme had given liim as to Messrij* 
CouUs^s readinesa to continue it foi' a year, and there¬ 
fore thought it unnecessary to stipulate any tiling 
further iliau that the intercut should be paid to the ^9tb 
of Heptemher, It would be a strange objcctioii on his 
part, to say, 1 ought not to have been so satisfied, but 

should have declined concluding the agreement (ill 
1 

1 liad a direct assurance from Messrs. CouUs them¬ 
selves that they would give the required indulgence. 

] hardly know an instance, iu wlticb an agreement 
wiis to he collected from correspondence, nbere it lias 

l>ecii 


(il 

1817; 

Oo I t-v i r. 

If. 

Foljabiuc. 
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been so clearly mude out an zC in in tljidcasop It is im¬ 
possible to say tliatj in J/uddksiotic v. ITriscoc (a), lUe 
parties had expressed themselves in such explicit terms 
as are to be found in the two letters of the ^th of June, 
Vet the Lord Chanedior agreed with me in opinion that 
from the correspondence an agreement to be col¬ 
lected, Stratford v, BoszcorUi (b) does not bear upon 
this case: beeanse there was a material term in the 
treaty, as to which the parties had come to no agree¬ 
ment, The vendor pi\>posod that ail expencc^j should 
be borne by the iHirclui^otj and fo that proposal the 
purdiasL'i' had never assented. But here, llieie is 
t^olhing about which the parties ditler* There js no 
dispute, either as to tlie subject mailer oftlie agreement, 
as to its terms, or as lo the time of its coin[dcth>ru 


Anolher question is, wliether, taking the agrccnieut 
to he sulhcieiitly explicit in lenns, it has the signature 
which is required by the statute. It is admitted Ifkit, 
provided the imaie be inserted in such manner as to 
liave Ute^cfictl of autlicniicating the Instrument, the 
provision of the act is complied willi, and it does not 
much sigtiily in whal pai ( of the instrument the name 
is to be found* In Stfi/:es v. ^foore (e)J the objection 
was that this authentication was wanting, the name 
being introduced iiicidentalfy in the niuidle of the 
T^per, and reforring, in grammatical cansfzmction, ojily 
to a single term in'ibo conditions. There was no ob¬ 
jection on tlie score of the ChrUtia II name being wauling; 
but the ground of the decision \\ asj that the namej being 
iutroiiuced where it wa^, did tmt govern the eidire agree- 
nicrit. In TFhtlc Proctor {d},^ the Court cift'ornmon 


(«) 11 VtJs. 6HJ. l\ W. 771* note* And lee 

(to 'I Ves* k li, 341* ante, p. 6. Sdhi} v. 

O') 1 Uiix, -ilO. I Cox (d) 4 TnuiU, 20y. 


Blens 
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X'L'as held that tho aattioneer’a writiiisr down Mr* 

h3 

Stakes*^ ill fiia book aa the purcha?fer was a suHicieiil 
Ht^naliiro witlilii the statute. llerCj the name bejjins 
the iiote^ and governs all that follows. I am thorefbre 
of opmiou that there la la this rase an agieemeat re¬ 
duced to It certainty, with such a signature as U re- 
<iuircd by the statute. 


fSI7. 


Ooij^vre 
Fulj amue. 


JL As to the second question, it does not appear (o 
me to he decided or affected by any of the cases wliiclk 
have been cited. !n liro/Iiey^ Pfiul (n), the point 
was, tliat the whole substance of the agreement njust}>c 
111 writing. And tlie agrecnient ih tliatcuse was uncr^'- 
tain and incomplete, as il did not Specify which of the 
covenants contiihied in another inslniriiont were to com- 
pohhfi a part of it. It was by paml evidence that it was 
to ho asccrtEiiined what covenants had, and what luid 
iiotj been read, imd therefore the essential terms of the 
agreement wore to hti iiscertained by parol evidence. 


Other oasob^were cited to prove what is clearly esta¬ 
blished, (ri:;,) that pa rid evidence cannot beadniittcil to 
vary a written ay;reeinent* In Powcil v. (7j), 

and ill Rich v, J/icf^'soii (r), tho parol evidence would 
clearly have had that effect; for, ivith respt'ct to the 
first, an agreement to pay a certain sum fora lot of tim¬ 
ber, witlkout rcfoiciice to the quantity, is diflerent fj oin 
an ngreemciit to pay that sum, on conrliLion only tliat a 
given quantity of timber was contained tn the lot. In 
Rich^/. Jitchoti llio written agreeinent only expressed 
that a certain rent was to be paid for the lease agreeil (o 
Imj taken. The parol evidence would have added a sti¬ 
pulation that the ie&sce should pny the land tax. Tins 


(t) 4jiro. 511. G Ves. 
Hide. 


(n) I Ves. j. 32fi. 
(if) I'i l-last, G. 


wonhl, 
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in suhiftancoj tpAVL-nihotmted tt>a tJilfcrciil ttgrev- 
meal, Jjoin^ for an increased ^eJ^^. But liCTctlie contro- 
bet<veei> ttie parties is altogether collateral to tlie 
a^icement. No term in llic writlen agrecmoit jh nought 
to ho Varied or added to. Tlio right foa good title is a 
rigid not groning out of tlio .tgrrement hetiveen tlie 
partiO}>, hutM'hich is givrii by la^v 'l"hc dctendiiiit in- 
sistfi on Jiavijig a good tilh'j not heciin^r^ it U stipulated 
lor hy the agrennentj but on the general right ofa pur- 
chaser to jrcf|uire it; and the answer isj he lias waived 
(tj having chosen to go oieivitli and eouctmte the agree¬ 
ment idler he hiitl fiill notice that he was not to expect 
W., I take this to behnattcr of notice, and nol of con¬ 
tract; and so the Lord ClffmcrHor treats it jn // hjfr v 
I'olffmhc (d) and Dciarfl v. Lard iy%dton{h), J fc leay- 
that, if a vendor of a leasehold i'lterest means to frli 
without production of ins iessoi V lille, bo ought to de¬ 
dal e it, I lore, rV'sr O^jhir Jias dedaicil that his land 
lf>rd*s tille is not io hr ]irodticcd ; uMd is lie fo ho leH in 
ilie same situation as ii' he had hren wiioMy silent on 
the suhjccl ? If he lu^d given no notice, lyll that the dc 
fondants would have lieeii entitled Ui would be a refer- 
cure as to title: and that is ivhallliey rccjuirOj innv ihul 
notice has been givcin '"I'liis w'oiild thereibre be to e\- 
elude tlie elfect ofnolicejrind ol the distinction made by 
those dccisioiiSj altogether. 


NoiVj it is iinposslldc (o have mnre precise and clefi- 
iiitc notice than that which has been given to JMr 
J'o/Jambe. Not only is the particular of sale hefore hliu 
atUic time of the aud’oi:; hut, atler IheanttiuHj iisc- 
coinl copy of tlie particular is tlclivere<l to iuin, accom¬ 
panied with an ex|n'Ct?s intimation that he h to treat 
upon the footing of the terms therein conlaine<f It ig 

(fj) It Ves, , ^Vh/e^ lIooAcy^ oh, ^up- 

{fj} IW Vi'5, 505^ And. MT 


matter 
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innatter of every day's practice that a party may, by Lis 
acts and conduct, waive a ri^lit which he possesses, and 
that this may he done without its being reduced to the 
shape ofa specihc contract. The exemption of common 
carriers from their legal liability ia ciTected by notice^ 
without any express contract. So also the authority of 
one partner to bind another may be limited by imticej a« 
1 IJ f^rd GfiUiDfft/ V. Aliittha:). (a) And the notice itself 
needs not to be in writing* In Gunnis v. Er/mri {b)^ 
where the Court of Common Pleas delermined^and 
tvhich dctcrnnnalion lias been very [properly adhered to 
ever since—that the verbal dcclaratioris ofau anettonoer 
at the lime of i^ate shall not bo received as evidence to 

h 

contradlcL the printed pnrticuLirs, tlie Court did not de¬ 
termine th*'itthere miirht not be room for the admission 

^ r 

fif such evidence w'hen; the purchaser lias porsoiiiil in* 
tor mat ion given him of it loistake in the particulars, fr) 
An i'nc»inibr:ince is^ to/Oj j defect of tilJe. Uatj 
-.iippose the Ichors n'hpcJi otnist J ate ihis agrocji>ent had 
takiin iio notice of Ok'^^ roiinil-reiifj ft u'OuJd Ih' fjUiO’ 
impossildc to uiaJiibii!' 'hul All. 'was to have 

beoii indciniiiried against tii«u ijicnnibriiucOj uben ii 
exprcs^sly stated tn the printed particulai'^;. Even In 
cases where Ihej'o has linen a covonatil against tneum* 
bances, it has been sonfetuncs doubted whether that 
covenant w'ould extend to proloct a purchaser against 
incumbrances of xvhicb he hail express notice. ^;?uppo^;e 
JVlr. Imd staled in his particular that he would 

produce his lessor^s title, and the agreement itsolf had 
been silent with respect to it, could he have been allowed 
to agitato the quostiori as to the obligation ofthc voiuler 
of a tease to produce the lessor^ title ? f apprehend^ he 
would not, ffc would Inive been bouiul by tin? reprrj" 

(r) See Sa^d. Vend, suidi 
Purc)i.*lEj7. fifth cd. 

E scntiitioTu 
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(/i) 10 j *254. 
(/j) 1 }l. ISlack. 

VoL. lU* 
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senBuiioitf on Ihe fbotin/j of tvhJcL the treaty proceeded^ 
Why i« tito purrho^r to claint ngfainst that tBpresentu^ 
fjDn ^bich IB made to him, and on the footing of which 
he is contented to treat? It la to be presumed that he 
condderB, in the price, the didbrcnco between the one 
kind of title and the other. 


I am, tberelbre, of opinion that, although the de- 
fendantfl have a right to t^ce whether Mr. Ogihie him¬ 
self has a title, the reference ought to exclude any in¬ 
quiry into tJie title of the Jc^sorr 


Tularef That the agreement contained in the letters, 
bearing date respectively the ^6th of Jutte 1314, 
ought to be apecificaJly performed and carried into exe¬ 
cution, and the pLalntilFnot to be required to produce 
the title of the lessor (tlie Earl of GTOsvenor} and htB 
trustees Co grant Che indenture of lease in the plead¬ 
ings mentioned. 

'R^ery See, to enquire whether ihe plaintjlF can 
make n good title to the premises, to be derived under 
the fiaid tease, and the Master to state his opinioii 
thereon. 

Reserve further directions, Sec, 


llcg. Lib. 18 J€. B, fa. 17 Hfi. 
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JOHN LOCKMAN POTINGER, SARAH 
PRANCES POTINGER, and HARRIET Jufj/ i, 21. 
ANN POTINGER, Infants, by RICHARD 
POTINGER, their next Friend, ■ Plaintiffs ; 

ROBERT WICHTMAN and HARRIET his 
Wife <Ule HARRIET POTINGER, Widow,) 

WILLIAM BROCK, BENJAMIN LE ME- 
SURIER, RICHARD POTINOER, MARIA 
POTINGER, WILLIAM POTINGER nnd 
ZELIA POTINOER, Infants, by IRVING 
BROCK lltctr Guardian, WILLIAM DE JEK< 

SEY, and DANIEL DE LISLE BROCK, out 
of tlie Jurisdiction of the Court, JOHN THOMAS, 

SAMUEL DUBREE, MOSES DAVID GET¬ 
TING, NEWMAN SMITH, iind JOHN 
POINGDESTRE, ... - DnFKNiiANTs. 

I N Decemtier 1805, PotiM^er,ai)!tlivc of 7’. 1’. a native 

died in Getcrnsf i/, tlic place of Ids doniieil, ii»- of linghml, 
testate, leaving seven children living at Iiis decease—■ domicileil in 
four by a former wife, (the lour hiltint defendnnts,) nnd dips 

* itifpsCiite, IPJT- 

ing a widow, and infantcluldren hy licr, and also hy a foriner n ifo. The 
Widow, after his appuiiilpd guarili^ii of tlie cliiEdroii ljy llin 

Royal Court of Guem.u\i/f and in coeiJ unction with nriothci pcrMin, w ho 
is appointed gitarJiao of tiio childrct; by the former miirriii^e, Llic 
projierty of the intestate iind tuposis the produce hi the fuiiils 

after which she caBie:^ to England with her children, aitd is doiniciEcil 
there* On the death of aoine of the childroii under nge, a que-stioti 
arises, whether their shares of the properly linvp become disti ibuUdde 
accoltling to the law of England^ or of Guernsey/; and it wits held that 
the Law of Engiundis to govern tlio suxxcsiion, the domicil of (he 
chiLdreu being (according to the opinion of forplgn jurh^ our own 
law being silent on the subject,) to follow the domicil of the surviving 
mother, where no fraudulent Jnteniuui can Im imputed^ liut fraud mny 
he prcpumeil, where no rpnsouahle caute appears for the fPinovnl. 

F 2 tlirco, 
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ilircO) ('i>ameJy, ijo/m/jorkman Potj/}gcrf Sarah /VviMm 
Pot/tigert iJie infant plaintifTw, and I/cnry Jiin7€s Po- 
deceased before the filing of the billj) by his 
iviJow the defendant Harriet Wig/ttmfm^yvUo wnstheii 
pregnant of a fourth chthl, afterwards born^ the pUinliff, 
Ilarriel Ann Potingcr, 


Shortly after the decease of the intestate the Royal 
Court in t7«er;jicjyj0n the noiiunalion of the iienrest re¬ 
latives of the childrcoj appointed the defendant Damd 
T)e Lisle guardian for the children of the first 

marriage, and the widow guardian for her own cliihU 
tjcn;—and^ by permission of tJic Royal Court, Dnmci 
J)c Lisk lirochy and the widow, in tlieir character of 
guardians, sold tlie real and personal estate of the intes¬ 
tate in the island of OHcrnse//^ and vested the produce 
in the English funds. 

In Septemher tlie widow quitted the island of 
Guernsey, and came to Etjgland, bringing with her her 
fo^ur infant cliildrcn, and from that tiiiie estahlislied her 
do 111 ic i 1 i a England* 1 a Mfij/ 1 SOf J, 7 /< nr r/ Jnmes I 'o fin^ 
gcr died at the age of six years; and in April 1819, 
John Lochnan Potingtr die4 at the age of ten years. 

The bill prayed tlte usual accounts of the real and 
pei^onat estate of iJie intestate* The decree dirccietl 
an inquiry “ Wficther the intestate was domiciled in the 
island of Gnermryy and, if tlie Master should ftiiJ that 
be was domiciled there at the time of his death, he was 
to inquire and stale who was, or were, his heir or lieirs 
at law at the time of his death, and what was the law of 
the island with respect to real ancl personal estates, and 
who was, or were, and are, according to the law of the 
said island, entitled to the intestate^s real and personal 
estate therein, and in wliat shares and proiwrtioiis.^^ 


Ry 
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By his rcpoi'tj dated 8th Jprt/j ISIfi, the Master 
stated that the intestate was damicited in Gttemsff/ at 
the time of Ills death; and he also stated the law of 
Oticrjisei^ respecting llie descent gf the real cslatOj and 
I he distributTon of the personal estate, of persons dying 
intestate tliere, ns followsWhen a man, a native of 
“ Eitsrlimd. dies intestate in the said inland, seised and 

•Tj ’ ^ 

possessed of real and personal estate there and in 
JCffghndy leaving a widow, and sons and daughters 
by tk former wife, and sons and daughters by liis sur- 
“ viving widow, wbo was at liis death eiisient with 
^ child, (which was in due time after his death born 




PoxiNoia: 

V, 

WlGHTMAN^ 


JjjkWofGnefii' 
as to the 
dciceiit of real 
esLite, aiul tlie 
di^trihutiem of 
personal estate, 
of persons dy¬ 
ing intestate. 


alivcj) tJio widow' of such intestate ia entitled to* 
*■* dower, wUicIi is the possobssion, use ami enjoyment^ 
“ during her life, of one third part of the real estate ' 
which her said deceased liusband ivas seised and pos^ 

^ sossed of at the time of liis death in tlio said island of 


Gnernsfj^f unless by s«nie sllpuhition in the marriage 
contract it shouhl have been provided otherwise. 
One third part of the personal estate becomes the 
widovv's property, and no real estate in Otcerns£// 
“ can be devised by will. The real estate in that 

island divichnl after Ihe death of the owner in the 

* 

following manner, vh. cnie-twcntieth part of the land 
(the buildings thereon inclnded) belongs to the sous, 
and is tiihen where the eldest :jon, purposely, for him 
“ and h is brothers, places a intake; out of which he is 
allowed for his eldership according to the ([uaiitily 
of land, or value of the same, vh. from Ifi to 
perches of ground adjoining the spot where he has 
“ lixed t[ie stake^ The rest of the said 20th part, if 
any, is divided between btm and his brothel's in 
porliojiiij and the remainrug ]iijicleen*twgjitiet]i& of 
the land are divided as followsj—-Iwii-thiritH to the 


eldci^t son, and his brothers, in er[^id portions, and 
“ the other third part Ibr the sisters, to bo divided^ 

“ equally 
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cqiiuHy bctwocn thetii* But, if the apns are mom 
\n number than the daughten^ and, by claiming one- 
(bird of the whole real estate, tho Bisters wotiJd have 
each more tlian each of their brothers, tlie brothers 
may require that the real estate should be equally 
“ divided between all the children, the brothers giving 
up ibeir claim to the said twentieth pari, (the elder-* 
ship, which the eldest son h always entitled to, ex- 
copied,) to which they wotiUl otherwise have been 
“ entitled ’ but the whole to he subject to the widow*s 
“ dower os aforesaid. After the widow has taken one- 
third out of tho personal estate, the elder son is al- 
lowed, for bis eldership, onc^seventh, or at mostone- 
sixth part, of the remaining two^thirds, so far as the 
same consists of household furniture, plate, jewels 
and linen, or what is called mewbhnSf' and 

oil the remainder of the personal estate is divided be- 
twocn him, hts hrothersand siRfors, in equal portions, 
fn case any or oilher of the sons or daughters of such 
cc deceased person should die without issue, and unmar- 
“ »jed, tljo real estate, to whicb sucb children, so dying, 
were entitled at iheir respective deaths in the island, 
becomes distributable in equal portions between nil 
the surviving brothers, exclusively of the sisters, witli- 
“ out dfstinction, whether they be of the first or last 
wife; and a similar distribution of their personal 
cfitale, if they doniicilcd In the Island, takes place 
between the brothers, exclusively of the sisters, also 
without distinction, whether they be of tho first or 
second marriage; but," if such child or children, 
** whether they be of the first or second marriage, 
should have acquired a settlemejit, and bo domiciled 
** out of the island, the division of their personal estate 
“ f^hould be made in contbrmity fo the Jniva where 
3uch child or children bad acquired a settlement, and 
were iloiniciled.” 


After 



CASES IN CHAl^CERY, 

After aacer^inrng' tlie original sharea of the respec¬ 
tive parties in the inteatate’a personal estate^ the Mas¬ 
ter proceeded to certify that, in consequence of the 
death of John X40chman PoUnger^ and Henry James 
PotingcT^ their shares in the intestate's personal estate 
were become divisible in equal sharea between their 
surviving brothers^ the defendants^ Richard Pciit^et 
and WitHam Potingcr. 

When the cause came on for farther directions, this 
conclusion was controverted; and it was contended, on 
tho part of the widow and the daughters, that the shares 
of the deceased children were distributable by the law ol 
England. It Ireing admitted tlmt personal property is 
regulated by the domicil of the proprietor, the question 
was, whether the deceased children retained their pater¬ 
nal domicil in Gttemseyy or acquired a new derlrative 
domicil from their mother in England. 

By an order dated S6th July 1816, it was referred 
back to the Master to report the domicil of thotrhildren 
at the time of their death, with liberty to state any spe¬ 
cial circuinstances.—By his report, dated 8lli March 
1817, the Master found that the children, at the time 
of their death, were domiciled in England. The cause 
cociiiitg on again for tarlher directione, tlio quoetton , 
was argued* 

Meli and H^dd (for llie defendants Rithard l*oiin* 
get and William Potinger^ the surviving brothers,) ar¬ 
gued, against the Master’s report, that tliere had been 
no change of domiqiU The question had never been 
positively decided, and there was no law in the island of 
applicable to (he case. By the law of Eng* 
land^ it was a question of iutentinu^ An infant was in¬ 
capable of exercising any intention—and to give such u 

power 
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power to a girardian, would be to invest |fiim with on 
autfjorjfy greater tlinn the law^ in other instancesj de- 
j)i£ 4 —such iiSf on authority to change the nature of the 
infant’s property* It would, besides^ be holding out a 
temptation to fraud. 


Sir S'* Jlomil/j/y and Ssianston^ for the plaintiffs* 

The prnpo.dtion winch wo maintain is, that the do’- 
micil of the widow, combining (during her widowliood) 
the characters of guardian and head of the fmnily, is 
communicated to her minor children, 

I 

The power to transfer the domicil of the minor 
inherent in the guardian* It is absurd to suppose that 
the kw appointing him to protect the interestK of the 
minor^ omite to invest him with powers adapted to 
afford tJmt protection'—nor can it he denied that the 
interest of the minor may in many events be pro¬ 
moted by the transfer, or prejudiced hy the permanence 
of his domicil. * 


This case affords an example of a most important 
benefit consequential on the tninsfer,—the acquisitron 
of a power of disposition over personal estate,—Hy 
^ the law of Guernsey^ the children could not dispose of 
their property, either real or personal, during their 
minority,—By the law of fjnglandf they arc competent 
to dispose of their personal property by will, at the age 
of fourteen, ( Co.JML ^liarg. Note 6,) Tlio transfer 
of the domicil therefore, gave to them, at that age, the 
absolute interest in property, of which they were before 
only tenants for life ; an advantage so substantial that 
it has frequently been assigned by Courts of Kquity, 
a reason for permitting the conversion of the real estate 
of an infiiut into per&oualty, and prohibiting the 

converse, 
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conrerse^ Pierson v. S/iore (n)^ Eariof Winththta v* 1817, 
Nurture (b)j Thomas v* (c) 

PoTrN^Ett 

p- 

It would not be difficult to suggest cases of ordinary Wioijtman. 
occurrence, in w^ich, willioot a power in the guardian 
to transfer the domicil of the minor, a Brithh subject 
resident in JJrtgiWNrf must continue, during hia minority, 
imniLitably domiciled in a hostile territory. 

Upon principle, therefore, the guardian la competent 
to transfer the domicil of the minor : but, at least, it 
seems impossible to deny that power to the zaidew^t 
who, succeeding on the death of her husband to t!ie 
station of head of the family, combines that character 
with the character of guai’dian* To deny her power, 
is to affirm the general proposition, that after the deatlx 
of the father, the domicil of the minor, however miicli 
bis ititerestif may require a change, remains immutable 
during his tnitiority. 

Of authority on Ibis subject, in the 
none exists—The dtrtnm of Jjord Alrnnky^ that n 
minor cannot, during his state of pupillage, acquire a 
domicil of bis own, (!iomervil/e v. Somervi/lc (d),) ol>- 
vionsty refers to a domid!, acquired, according to the 
expression of Uj/nlccrshockj, propria matif/* by tlie 
miiior^s own acb ; but it has been nmdk discussed by 
foreign juriats, to whose opinions (in tlie absence of 
domestic authorities) our Courts are accustomed to re¬ 
sort, on questions which (like the [^resent,) must be de¬ 
cided rather by general princJpleii of law, than by the 
peculiar doctrines ofany local code. 

(rt) 1 Atk. 4S0* (c) 2 \es. j- 264. 

(f;) I Verni 437» 5 Ves- 787. 

raft 
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Vod (a) maintains therigJjt of tho surrJvifi^ parent^ 
ivhctlior Jhiher or mother^ to transfer the donucj] of 
the minor; mth the exception of cases, in which the 
transfer is made^ not for the bene^t of the minor, but 
in contemplation of his death, and with the purpose of 

hji 

securing a larger shame in the succession. In such 
cases, the attempt to transfer the domicil is fraudulent^ 
and therefore inefTectual; but, in order to raise tho 
presumption of fraud, two circuinstances must concur; 
a change of domicil to a place, the law of succession of 
which is more faTourable*(o the surviving parent than 
tlie law of the place of original domicil; and indisjK>" 
sition of the minor at'the time of the change. 


Ilodcnhcrg (t), in substance, agrees with Voct. 


(o) Cotnm* ad Paii<L Lib. 
5, tit. 1. 9. 100* The case 
put by Voei in the pnssnge 
referred to expJajns clcarfy 
the nature of the fraud ia- 

teoded. 

■ 

Quid enlnij si pater ma¬ 
le rvo ex d JIoUaTuiitK parte 
quse jure Scabituco regitur, 
et in solute per merleEn 
coitjugis matrimonin, super- 
^es Ijberis ne^qait ab Intes- 
fato hicres esse, in oSternm 
ejusdem JIoltandieE partem, 
quaff jure ^sdomko^ paren- 
tem superstitem ad luctue^ani 
filii haffreditatpm vocaiite, 
ulUur, Jomicilium transtu- 
lei'jt, quod impiibcrcni Ian- 
gueukm viJet, ac prepediem 
turbato maituLitaUi ordiue 
^jbi orbitatciii supenen^ 


tnram TCretur, quo po^sit 
ex novi domicilii jute Impu- 
beri succeJete ?” —> But he 
goes on after\far(t9 to aay, 
eWrd, si nulla talia hicre- 
dltatls aut commedif 

cum tertii detriments cap- 
tandt, ratio apparent; 
paretile Jusitita aut probaift'^ 
icm causam mtgrandi habefUef 
iiberi swii vtgEli^uc migrant / 
tiibil impediraetilo est,quo 
mmuA talJj migratio parentis 
SuperstitiJ, boii^ hde facta, 
etiam ad domicilii pupllLarjs 
trail si atioTiciii etheax foret, 
etianist delude ipsis sine tes* 
tauienlo detedentibus parent 
superstes cx nuvl domicilii 
jure baires sit," &c, 

(ftj Da Jure Conj. Tit. 

Capi I4 64 Cajl. s. ^,1 Ja 

iJt/nkursk ar 
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ivho devotes a wliofe chapter to ttic 
discu^^ion of Ihli partictiJ^r question (a), ascribes to the 


(n) QuestJur* PriViLib. !• 
c. IS. The Chapter U thus 
eatjtled* 

De domicilio impubeTis 
Tcl niiDoris, et an Guperssles 
parens vel tutor id mutare 
posset, et quo eltectu dreg, 
svcceasiouemab intestato 
And he puts a case which 
came umler hts cognizanca 
ns a member of the Supreme 
Council of Ifollartdf and 
which appears decislfe of the 
present question* 

Pater jimsterflammensiT 
etmatrem et Tiitam qui Am- 
sterdami habitabnt, Itberis * 
suis tutores dedit* Mater 
eademque ridua, mcn% JVInl# 
1714^ cum liberls quinqun, 
quos penes se Imbehat, Am* 
siefdfijjto abit, et Lcitlnm do^ 

mlcilium trinsfcrt, utmUiod 

■ 

sumptu ibi so suos<iue 
hereto nihil quicquam con- 
trad icentetu Core Afftsierdam*- 
mensi. Mciise Not* ejuisd. 
anni^ TVfro (qu^ eratea quin-^ 
quo Itbcris) Arnsierdamam 
redit, et ibi educaeiU tr^U 
tur Matronal cuidam in scho-' 
l&puellari* AlenseAug, 1773, 
ilia TyitHf Le^iam rerersa, 
fnotiebatur iiuptlas'cum Mo;- 
viff> Cum Mater disseiitirctf 
a 7^ttid et vnetitur ad 

magistratutn Lt:idstisctti^ ut 
redderet dj^^ciisus sui ra. 


ttones. SuperTouiunt maglstri 
pupillares, qui AmsterdemU 
sunt) et contendunt illas ra- 
tiones npud se esse redden- 
das; —TUiam eiiim minorcui 
nuiiqumn domidlium mu- 
tilsM* Cum ea res unice pen-^ 
deret a rautatione domicilii, 
q^licuit partibus de ilia pro?- 
termIssU aliis judicibus^ sta- 
tim , litigaro apud Senatum 
Sapremum, Senatui? niViil 
Terius esse putarit, quam Ti¬ 
ll uam, quinque liherorum 
matrem, eandemqae tutri- 
cem, potuisie, quo rellet, 
domlcLNunt Iransferre, et rc- 
Tera curn ininore^ et 

reHqiiis fratribus et sororibu^ 
translulissc itcidiim^ ubi si- 
mul adhuc liablfhhan^A Pa- 
tris domicUtum morte e.xtiiic- 
tum erat, et mater, nunc sui 
juris, parsimoiiSa! coiisulens, 
cum liberie sois edere, 

quam Amsterdami esurire, 
timluiU Quod autem TYtin, 
Gchol£>m puelJarem fref|uen- 
tandam, novem fere menses 
Atnsterdami morata fuerlt ,00 
ipso domidlium muUsse ne¬ 
mo facile di.cerit, et coatra 
quoque respoiisum cst. At- 
quGita^enatU5, 2{ JoL 17IG, 
judicavil: Ytiiam Leida! ha- 
bitare, Ct ibi, si veltet, ma- 
trem posse matrimoulo con- 
trad Iccre/^ 

turvivjiij; 
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ifHnfivij3£f par(?nt an absoJutc power oT Iran^ernn" the 
Oomidi nf ruifior; and lie objects to the exception 
ofcnses offrautl, aasigjim^ ns tlieground ot hh objec- 
tmoj the difhculty of ascertaining the intention of the 
parentj imd of defining the requisite degree ofindispo^ 
sition in the minor. 


The JFi'vnch law on this subjeetj as it is to be collected 
from I}cms(iri (a), appears involved in some decree of 
confusion : but J^ot/iier, who discusses the question at 
length (A)j though he differs from oilier jurists in deny* 
Jiig to the explicttly agrees with them Ju 


lltpikcrsfiot>,k afterwarcU 
st^itcs the fiiiHe put by 
itMdRciflenhu/'g • and discoun* 
teuAlircs, even scvfariis (p ridi- 
dule^ the distinction nuidG by 
them of n JrmnUdeni change 
of domicil, as to its authorize 
ing an inquiry qtw tinimo the 
chiiugG.wa^ alTGcled. 

(a) Vote Dpmkiky s* 9. 
14* 37. 

(/#) CoLitames tVOrkans^ 
p. S- 

1 lit rod* CeiuVale. Chnp* 1. 

, s. K No. 16—20. 

After denying to ihe.tutor 
or guardian the power of 
changing the dornicfl of his 
ward or pupil; this writer 
gnes on to say as to the ^ur-. 
>iving mother. 

It ij^cn est pas do taome 
de la mere: la puksance jia- 
tcrEiclle dtant) duiii> iiotre 
droit, (diQoTPiit en celfc do. 
droit Uomaln,) comnitinc au 


pcie et X la mere: la mere, 
apres la mnrt tie sou muri, 
Eucceile aux droits et X la 
qualite tie chef de U favniUo 
^ju^oToit son mari TJs-d-vis de 
teui'5 onfarm ; son domicile, 
tju^lqite part qu'clk Jiige ds fc 
truns/trcr s/itis J'raitdc^ doit 
done etrr celu^do sGs enfans, 
jusqu^ i ce qn’ils aient pu 
s^en clioisir un qui leiir soit 
proprf. 

It y auroit frande, s’il m 
paroUoit aucutte raiynn de 
Ka translation da dotnrcjle 
que celle de procurer de& 
avanlages dans los succes- 
.sltnis mohihaires dc ses on- 
fan$. 

Les enfans sulmit le do¬ 
micile que lour mere s'^tabLit,^ 
snus ftaude, torsque ce do- 
miirile lui esl propre, et que, 
ckmearacit eii viduile, ellc 
conserve k c|jalilc dc chef 
dc famille*^* 

aijcribing 
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nscriblng: to the stirvhiftg parcjti^ the power of tranB- 
ferring the\tilnnr*a doniictl. 13y the Code Ntspolecn (a) 
it is declared that the inlnor, not emancipated, has his 
domicil at that of his father and mother or guardian ; 
n proposition which would not be true unless the 
domicil of the minor changed with the domicil of his 
parent or guardian. 

The passage in if^ornac^ilf) to which B^nkershock 
and Boihier refer, contains an examination of the 
question, whether, after (he*death of both parents, the 
guardian possesses the power of transferring the donu- 
ciL of the minor. That question ho ropresenltJ as un¬ 
decided, himself supporting the negative^ The power 
of the surviving parent is not discussed. 


J81T, 



PpTINfJtJt 




In a collection of continental jurisprudence, (deci- 
&ione.s coleberrimiBequaiiorum i^cTiiilus DoJuiii, aiithore 
JoanneGrivc/hj Sequano (c) j> a case is reported, which 
involved this qtieslioii. Througlioiit the argument, fund 
the cnae appears to licvvo been olaboralely argued,) it 
was assumed on one side, and admitted on the other, 
that the widow is competent to transfer the domicil of 
her minor 'children. The decision, proceeding on 
another ground, Jcfl that quest)on untouched. 

Upon principle and authority, therefore, it seeciis 
cleur that the widow is competent to transfer the 

domicil of her children during their minority. ^ 

! 

The only objection opposed to this conclusion is, that 
by the transfer of the domicil in the event of the inlnor^s 
death, the rights of his representatives nrc varied. 

ffl) Code Or. 1^1 r-1. lit. 3, liL ^0* f . ICD. 
artp lOB. (c) Di^c. 1L p. 

{b) Ohs, iu Cod. Jib. J. 

In 
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In reply to this otyecfion, it Is sufUcient to recnr to 
the principle^ that the office of guardian is iifstituted fiir 
the bene^t of the minor^ The conduct of the widow, 
acting in the characters of guardian and head of the 
fainIJy, is to be regulated by the interests of^tfaose whom 
she appointed to protect* To contend that an act 
performed, honti fide^ for the benefit of the children, 
may be impeached, because it happens to affect the 
heir, or neitt of kin, is to maintain the absurdity, that 
the rights of the representatives control tlie rights of 
the proprietor* 

In the instances ordnfaiicy and lunacy, this Court 
lias repeatedly directed, or con firmed, acts beneficial to 
the intcrcsiti^ of the infant or lunatic, but pi-ejudicial to 
one class of his representatives. VertiOTzv^ l^ertt{>rry{n) 
I^IcrFfi7t V. ^^/forc, (Zf) Jerzi^ood w (c) O.vcTidcft 

V. Ztord Compton, {d} 

The conclusion at vrlilch wo thus arrive, on principle, 
and the authority of foreign jurists, is confirmed by the 
nnalog'y of a series of decisions in our own Courts, 

Under the system of poor laws established in this 
country, if a widow removes with her infant children, 
and acquires a new settlement, that aoMlcincnt is com¬ 
municated to them, and supersedes their original pa¬ 
ternal settlement (Ihhahitanls of fVoodend v. Inhuhit- 
itnls of Pauhpur^^{e) Rest: ^.Inhabitants of Rnrton 
Turfe^if) Ilex v* Inhabilanis cjOulion* (g) 


fa) Cit^d in p< Urom^ 
/tdd, liUro^C. C. 5T3. 

(6) 1 Aik, 4S0* 

(c) Amb* 417 * 

(d) 2 Vps, ms. But *sep 


Ifarev^Polhill^ 11 Veft27H. 

(e) Rnyrn* 1473* Stfn, 
740. S. C. 

(/) Burr, Sett. Ci* 49* 

(^) llurr. Sett, Ca* 114. 

This 


1 
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This doctrine fs founded^ not on positive ataltite, but 
on g:eneral principles of law. (See JVoodeSOn'A heciures^ 
p* 278,279- j and The History of the XiBW of Settle¬ 
ments, in 1 Noian^s Poor Lotosj 93G* and seq. to 27C.) 
The statute delerminea the settlement of the parent, but 
the condueion that the settlement of the parent is oom- 
municated to the children, is deduced from a course of 
reasoning precisely analogous to that by which the 
foreign jurists establish the like conclusion in the Jaiv 
of domicil. Id efiect, therefore, these decisions amount 
to a rocognition of the reasoi^ing from which that doc^ 
trine is a oecessary (nferciice; and iti words they dc^ 
dare, that by the th^j widow, on the death 

of her husband, becomes the head of the fumiJy. 

ffartj ShadtecUf and Gird£cs£onCj for defendants in 
the same interest- 

I'he Masteu of the Ror,r.s. 

On the subject of domicil, there is so Utile to be found 
ip our own law that we are obliged to resort tg tlie 
writings of foreign juiisls for tlic docisiori of most of the 
questions that arise coiKcnuJig it. The dictum of 
Jjovdjilvanlet^ in SomtrviUc v. Somerville (a} has no re¬ 
lation to tlio point now in dispute- lie is speaking of 
tlic power of a minor to acquire a domicil by his own 
acta. Here the question is, whether, after the death of 
the father, children remaiiiing under the care of the 
mother, follow the domidf which slie may acquire, or 
retain that which their father had at his death, until 
they are capable of gaining one by acts of their o^vii. 
The weight of authority is certainly in favour of the 
former proposition. It has the sanctiou both of Foct 
and Bt/rtkershoelc; the former however (jualifying it by 

(a) iVes. 787t 
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Wl GUTMAN- 


a condition 
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n conditi^i) that tJic domiril shall nmthave bc^cti changf^d 
for fhci friiUfliilciit purpose of obtaining an advantage by 
nluM'iJig tiie rule of succession. J^oibicr, whose autho¬ 
rity ii> equal to that ofcitlicr, avaintaiiiH the proposition 
as thus qualified. There is an Introductory chapter to 
fiitj Treatise on the Custom of Orieans, in which he con¬ 
siders several paints that arc common toatlthc customs 
of J^rajtcc^ andj, among othor.'s, the law of domicil. Ifo 
holds in oppcrsitioti to the opinion of some Jurists^ that 
a tutor cannot chango the domicil of his pupil, but he 
considers it as clear that^ihe domicil of the surviving 
niotlier is iiIbo Ihc Joinicil of the children, provided it 
be not witji a fraudulpnt vic^v to their succession that 
slTe shifts the place of her ;i!>odc. And he isays, that such 
fraud would lx; prosumed, if no rcneouable motive could 
be assigned for the change. 


There never was n case in ivliich there could lio lesK 
fhuspicion of fraud than the j>i'esont. The father and 
mother woie Imtli natives of H'hey had no 

Song residence hiGtivntsri/f and, uftri' father’s death, 
thoro waa*aii end of the only tic which V;oniieclcd the 
family with that island. That the mother should j eturri 
to this country, and bring her children wit^i Jier, so 

much a matter of course that Ih^ (act of her doing so 
can excite no suspicion of an jmpropei^ motive. 1 think 
Jh ercforc the Master has rightly found the dcccasocl 
children to have bean domiciled in It is con- 

ftcquenUy l>y the law of ibis country tiialthe euccesBion 
1o their personal properly must be regulated. 
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'A LEW and E. PAClFlCOj - - PrAiwrirrs; 

AGAINST 

E. LIN DO,and IKKiaARTanrl PHILLIPS, (Ahc- 

tioneOl'S,) - - - - DEFENnANT*:^ 


June ^5. 


T he plaintiEsj wild, to^other mih Mfidrone^ wore q,^ ^ 1,^11 foe 

devisees in trust for aalc uiiclev Iho will of AN^e/o specific per- 

put Up the premises in question tn auction in the fnrmanre, tlic 

month of Maj^ 1810', when the dclendant JLtfido became tiucstiansj whe- 

the purchaser upon the condltioTis of tlie sale, one of was 

11 i 1 111 ^ 1 - jtjrjguiaU>*oftill! 

whtch was, that the purchaser sliouUI pay a part of his 

purchase money by way of deposit at the timeorsalejitmi t-cmtTiict, mul 

si^n an a;^reemcnt to pay the I’cmaimler on the t?4lli of whether, lining 

<,7?n}c tolJo’iving, upon having a good title, he abstract se, Lhc clnfemC 

beiivg delivered j i^ev era I object h>nH were taken on the Joit df^ne 

imrtof the purchaser : oiieof which objoctioiis wa^S that 

/I/ffCiVortf (oiieof the devisees) heiiigau alien, one-tliiid ^ ’ 

^ 111 It !is a ^rflunil 

of the estate fell to the erown on tbe death of the (es- of olijcctiou li> 

tator ; another, Uvat the sou and heir at law wa* an Ui- perform- 

faut, and the will could not be established during his ance, arc (iueg- 

minority I and a third objection was, that the testator tionis depending 

had commitied an act of suicide by throwing liiaiself eTuicnce, 

out of winJaw, in consequence of which he died, and j 

tho coroner^e inquest hail found a verdict of insauitvi ^ 

, , , , 1 ,, . . u,iniithelirar. 

—tliaC, dunus the interval betwean the conimissiOM of - 

* ^ A ii?Hp 

the act and his death, the will Ju i[ueHtion was made,— Ulnbori for 

and it w^aslbercforeai least doubtful if that will conid be api iaiunrtieu 

established. These objections not having been removed to rcitruln pta- 

to the defendant's sntisfiction, his^ soiicitor, bk the in uit 

month of" December 1816 , gave notice in writing to the 

* covery of the 

depo&it, op¬ 
posed upon that ground, and upon the ground of other objcrlions to 
the illLe, which could not be dKpoi^d of eveeptaith^ hearjn^, 
therefore grunted, 

\oh. Ill* <: 


<;olic(tor 
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Lew 

V, 

Lini>c»4 


•roliCLtor for tfic Ihiit Jjc const^orcd tlic coit- 

Iract at an endj and sfkoutd require bi^ deposit to be re- 
lamed. After receiving tbis^ noticcj the phiintift^ pro¬ 
ceeded to remove the first of (he objecUous by obtain¬ 
ing a warrant under the sign manual for a grant of (he 
third pail of the premises which had fallen to the 
Crown. Hut a doubt then aros^e wliellier this grant 
was cn'ectuai, upon (he ground tlmt the right to an un¬ 
divided tliird part having fallen to tlic Crown,, would 
draiv after it the entirety i in which ease (ho grant of 
that third part only, would not cure the defect of title. 
With the view of removing (ho doubt as to the vuJidity 
* of the vi'illj a bill has been filed E>y the plaintiffs to have 
the (rusts of the will cstabltslied. 


Under these drcumstanccfi, the defcjulant (the pur¬ 
chaser) brought his action ngainsl the nuctioucera to 
recover back the deposit; whereupon tlie present plaiti- 
tifis tiled their biil for a specific performance of the 
agreement^ and for an injiuiiclio'n to stay proceotlings in 
the action EO coiomeitced. The def^mlaot (the pur¬ 
chaser) by hh answer^ relied on the validity of his ob¬ 
jection on the ground of alienage, insisting on an abate¬ 
ment, in respect of the dctcri9ratjon of the promises, in 
case the Court should be of opinion that a good title 
could be made* 

JicU andPer^i??j,for tlic plalntifis, now moved for an 
iujuaetlon. 

Sugden and I^em^erlonf cemiraj opiwiscd the inotioti 
on the ground^ firstj tliat time was, tii thia case, of the 
essence of the contract; the condiiions ofsulc providing 
for the completion of the title within a month from the 
time of the sale; the premises consisting of a house, 
the value of which was considerably diminislied^ and 

which 
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which woiilij continue from day to day to deteriorate^ in 
consequence of its bcin^ left untcnaiitedj which it had 
been ever since Midntmmer ;—that it was clearly set- 
tledj (as in lAoyd v. CoUcti that a specific per¬ 

formance shall not be enforced, not only where no steps 
have been taken hy the vendor, but even (in cascbi of 
unreasonable delay,) after steps have been taken, and 
where the purchaser has been actually let into pos¬ 
session j as in lyitken^on v* Hutoh (/j), where tbo 
Master of ike Rolls said that the ilciondant might have 

<p 

waived the agreement, if, upon the delay in the first 
instance, he had resisted the specific performance. And 
they also rcHcd on the objections before mentioned* * 


Rdlj in reply. 

These objections to the title cannot be allowed (i> 
prevail. The inanner of the testator's doalh was pub¬ 
licly known—tlio death Itself was niinouriced by adver- 
tisement In the regular way. The putcliascr cannot 
taken to have lieen Ignorant of it, or of the clrciiin- 
stances attendAig it; and he must be prosumcil to have 
been satisfied* 

Besides, a bill has sAice l>ceT] tiled to have the trusts 
of the will cstablislied, and the contract cannot be f^afd 
to be at an end on that ground of objecboEi. Tinu; * 
cannot be establislied as a valid gronUid of olijeclion to 
a sped lie performance, except at the hearing of the 
cause, because whether it is an objection or iiof, de¬ 
pends on a variety of circumstances. And It bah foe 
this reason been repeatedly decided, that the Coui^ 
will not entertain the question on a demurrer, 

(uj 4 lira, 400* 4 Ves* (^) Vend- l^urrh* 
fifty. Su^cl, Verid. S: Purch, 3^7* * 

lf07- (4di ed.) 



84 


CASES IN’ CIIANCERV. 


1817 , 


f^i.vr 

V* 

JjIndo, 


The JLiOiti) CifANCELLon, , 

Witli regard to the form of this application i gene¬ 
rally speaking^ it is almost of course to entertain such 
a motion on the part of the vendor j the auctioneer, 
ivho is the nominal defondant at Jaw, lacing merely in 
the situation of a stake-holder* There may lie cases in 
which the Court would refuse to iiLterferej but this 
must be by roasoti of the particular circuinstances* 


A a to the objections wliicli have been made to tlte 
performance of the contract, that on the ground of the 
heir nt law being an infant, might appear to have some 
height in it, hut for the decisions which have esta¬ 
blished that, on a contract under a devise in trust to 
sell, the purchaser is bound, iiotwilhstaiiding the in¬ 
fancy of tim heir at law* Then as to time—Lord 
T/mrlozc has said, cm occasions without inituber, that 
time is not of the essejjce of the contract, and that not 
even the agreement of the parties can make it so. (^) 
I liave deviated from tliut rule, so far ns to ^ay that 
time; may, in certain cases, be of the essence of the con¬ 
tract ; and there is no species of purchase to which the 
reason of this deviation la more applicable than to that 
of a house for residence* But, order to this, it must 
be shewn that the terms of the contract made time of 
the essence of the contract, and uJso that the conduct 

I 

of the parties has not been such as to alter it in that 
point j for tbc benefit of the objection in respect 
of time may be waived, even although it was ori¬ 
ginally made essentiaJ* Therefore the question, 
whether time was originally of tho essence of the 
contract, and whether, (if it were,) it continued to be 

(w) See SetoTi v. Siadcj 7 2fi7. Lennon v. S 

Vcs. ^65—27^, 4, &c* and Kcho-& Lef. 6S2. Sugd. Vend* 
(he cases there referred to. & Purch* 303, 4. 

Hetfftte V* Tertiint^ 13 Vcs. ^ 

no 
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ao, are depending on evidence, and not to be isii* 

determined on the pre^nt application* Neither am I Xievv 

able to decide upon the objection witlfc respect to the 

insanity of the testator* For^ admitting that by the Liisdo^ 

coroner’s verdict he must be taken to have been insane 

at the time of the act committed^ in consequence of 

>vhicti he died, it does not follow that he continited 

insane during the whole interval from the commission 

of that act to hia death, or tliat lie was so at llie time 

of mnhidg his will. There ore cases of wills being 

established} wliicli were made ‘during the intervals of 

delirium j because they liave contained internal evidence 

of their being reasonable and ^^L^'cb as a man in lti> 

senses may be supposed to have made* So the question 

in this case must materially depend on the will itself— 

the circumstances of its attestation} and its reasonable- 

jiciis—which may be such as to establish the will with-* 

out ajiy dispute. 


Order for an injunction to restrain the defendaiitj 
tlic purchaser, J^om proceeding in liis action j ^and^lhc 
deposit to be paid into Courts 
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JACOB PRJDDV and Others, ^ - Pj.AiJwTiFjpa; 

TheUiglitHon.GEOROli: R08E, (Treasurer of tUe 
Navy), JOSI^PIT BUNT, WITJAAM MACK- 
WORTrr rUAED, CIIAHLES shout, iuui 
The ATTORNEY4JENEUAl., DEFJiMiANTs, 

B y sottloment, made previous to the iiianiagc? of 
the defoudant J/iml with Cutftrrin^ /Jrt'c/e, dated 
the jilt of Aprii J 70 :j, leciliiJ^thal C* D- was entitled to 

. two 

p 

the trustees, of a sum of X^ElOO, the dlvjJcndg whereof, and of other 
funds thereby settled, arc made payable to himself fur life, lie after- 
worrls obtains a pension from Gofpriinieiit, by iiarr^uil of Ihe I'rciisiiry, 
made payable to him amid his assigns by the Treasurer of the Navy 
out of a rertain fuTid, during the life of the grantee. 

Jt. subsequetitly absconds, being largofy indebted to the Grown, amt 
not having paid (he 4000L according to the coveiiaut in his settlement; 
and, upon his departure, the penrion Is withdrawn by order of Coun¬ 
cil, ami the trustee$ of the settlement stop the payment of ^the diiU 
dends of tlie other funds to which he was entitled for lifo under the 
settlement. 

having granted annoities secured by assignment of btr potirion 
and of these dividends, ou a bill by the annuitants against the Trea¬ 
surer of the Nflyy and the Attorney-General, for recovery of 'what 
'wa& in the bands uf the former on account of the ]iOiisiDn, and against 
the trustee of the sett lenient for dividends accrued since jf/s de¬ 
parture; held, as to the first, that'this Court hns no jurisdiction; 
and, as to the seconrl, that (he trustees, who hrid no uotico of the as¬ 
signment, were entitled to retain the dividends in satisfaction of (he co¬ 
venant; and the bill was therefore dismi'^sed against all the defendants. 

Thectjuityof (he trustees was to stop the dividends, not only imme¬ 
diately on failure of performaiicc of the covenant, but at any time 
after, at their discretion. 

The tisbignce of n chose In action takes, it subject to all l!ie equities 
to wliicb it Wiis liable in the liaiuU of the original grantee- 

Qu^rc^ ‘Whether thfl pCTispoil from‘Government iu this case is as 
sigiiablo within the policy uf the law. 
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1. (it 
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by marriHiige 
settlement, ro- 
Tenants for py-- 
ineiit nitliiri 
four voiirc. tn 


QiKL'rt^ 
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two sevenil Mimii of 5145/, atul W29L^ out! that it h:id 
Keen af^reeil that the Raid snmfl should be assigned to 
the defendEmts Ptned and Shorty tlicir executors, &c* 
upon the trusts Ibereor, attd bad been furttaer agreed 
that the defondant Iliml sTioiild, previoua to the mar- 
riagCj lay out and invest 4f)CX)/., and should enter into 
a covenant for invcKtingj williiii four years, a furtlier 
Slim of 4000/,, in the purchase of stock, in the names 
oftlie said trustees, upon the saiiietriists; andthat, iiipart 
performance of the agreement, the first 4000/, had been 
already invested in the purc]ia5»3 of G4^/, S per ce/i/j., 
which then stood in the itarnes of the f;afd trustees at 
Hie Dank; it was witnessed, that the said C, />. thercbf 
assigned to the said trustees, their executors, See. the 
sums of 5145/. and 1029/*, and all interest, and 
Srri/o/m Dtrvh (her father) covenanted within two years 
to raiflc and pay the same, with interest in the mean 
time ; and the trusts thereof, and also of the said 0458/. 
stock, were declared, to pay to the defendant Ilant^ or 
permit hink to receive, the interest and dividends thereof 
for his life, and, alter his decease, ui trust fo»lho,wife 
and children of the mardnge as therein mentioned. Auil 

the defendant Iliftit thcrehv covenanted as to the lur- 

■ »■ 

Iher sum of 4000/-, to Ife investeda^ afoi'csaid,according 
to the recital. 

_ p 

The marriage took place, and the two sunis of 5115/, 
and 10^!}/, were paid to the trustees at dilForeat times, 
and invested by them in stock, making, togcOier with the 
0438/*, in all, 15,585/. 3 per cmls.y standing in their 
Dames on the trusts? of the scttlcjikcnt; the dividends 
whereof the defendant Ifmd received up lo the 5ili of 
*ffiiiH(£rfy IS 10, when he absconded, without having e^'er 
paid the second 4000/, according to Ids coveuaiit ; 
alter whicfi time tlic trustees J‘ci;eivcd the diviiloiid^, 
and invested tJie tiiuue fnnn time to in -fork. 
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J8J7» in MifisIuctioHj us ihey t/iemselves alleged^ of lliat co- 
venajit- 

Fuiiju V 

V. 

llosn. In J809, by grant under hh sign manual, Ttis Mu* 

in consideration of tbc long and faitbrul services 
of iSic doicncluiit Until as a conitnissioner for con- 
“ ducting the Trantsport service,^’ granted to Inm an 
annuity, or yearly pension, of 500^,, payable out of 
monies to arise from the siile of naval stores, to coni- 
inciicc from tfic j5tb of 180S, and to continue 

during his tile; Eo be suspended, nevertheless, ivlieik 
** and so ioTigas ho should be and continue in possession 
of any otbee, place, or employment, or offices, places, 
** or era ploy men ts, the annual value of which, taken 
separately or together, should amount to 1000/, or 
upivards^—” or not amounting to lOOOf* per annuatf 
then, as to so much of the said pension, as, togetPier 
with the annual value aforesaid, sJjould exceed lOOOA 
per annum — and, by a warrant dated the 17tlt of the 
Kline month, signed by the CoinmissLonera of the Trca- 
yui'y^ancWdirectcd to the Treasurer of the Navy, it was 
ordered that, ^^out of any monios that might or should 
from time to time be and remain in t1|c said Trca- 
fjiiror'a hande, or In the hands of bis cashier, to arise 
by the sale of old naval stores, he the said Treasurer 
should pay or cause to be paid to the defendant or 
his assigns"^ the said annuity or pension, to con^ 
tinuo during biy natural Eilb, and to be siispcndod 
nevertheless in the case and in the manner before 
mentioned**^ 

Dy indenture, dated the 3rd of OcMer IS02, the 
detendant Uunt^ ill consideration of 4000/,, granted 
to the plaintiff Pridd?/^ his executors, Sec* an annuity 
<il'/>00/, during the life of the dcfondaiit, for securing 
I he payment whereof he usbigned to a trustee for the 

plaiiitid 
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plaintilT tbc,sai<l pension of i?5Q9, and all [>o>vcr& end 
I'cincdica wlircb he had for recovering or obtaining pay¬ 
ment thereof^ appointing him Jiiu attorney “ to ilcinaiid, 
recoverj and receive the same fiom the Treasurer of 
the Navy for the time beings or other person or per- 
sons wfio Ehoiiid be warranted or authorised to pay 
the same,’* and also to receive from tho trustees of 
his marriage settlemoTit the dividends of the slock to 
wliicli he was entitled (or liie as aforesaid, upon tlie 
trusts llicrein moiitioned* 


iai7* 

PmuDx 


Hose* 


The defendant If uni afterwards surrendered his 
pension and obtained a new grant, by warrant undet 
the sign manual, also addressed to the Treasurer of tlie 
Navy, of a pension of i?OT IHs^ payable in like man¬ 
ner, and subject to similar conditions, with the former, 
but to Im 5 suspended only in case of the defcntdant^H 
being In posse.s^jlon of any oflice, &c* to the amount of 
annum. 


By indenture doted the 8th of Julj/ 1806^ the de¬ 
fendant granted two other onnuities, of to 

the plaintirts ^loitnc and Poiiardi secured in like man¬ 
ner with the former, Ly an assignment of the i>eniiion 
and dividends of stock. 

The three annuities so granted were regularly paid 
up to the IStli of June 1809, since which no further 
payment had been received Jn respect thereof. The 
bill, alleging the above facta, fiirtlici- stated that, by 
reason of the regular payment of the annuities to the 
time aforesaid, tlie defendant Hunt had been autUirod 
to contiruie in receipt of the dividends of stock, and of 
Lhe pension ; that he received the latter to the 23d of 
June 1809, and the former to tlie<^,tb oi'Jattuarf/ 18 !0, 
'iince which he had received iiolbitig in reajjctl of 

cither; 
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1817* 



Pkijjw V 
llosL* 


eilficr; ^iiid lhat rn Fihmfir^ 18 [fl Ik; wen abroad, anti 
had ever &mce continued abroad ; charging that the de-^ 
fenJant Jlosc^ aa Treasurer of the Navy, received the 
pension which becanic due on the 23d of 1810, 
out of the money applicable to the payment Ihereofi 
and had, in pursuance of his Majesty^s warrant, appro¬ 
priated the same ; that the ptaiulids hatl caused nolices 
to be served on the trustees of the acitlementj and ap¬ 
plications to be made to them, and to Ihc Treasurer 
of the Navy, with wliicli tliey had respectively refused 
to comply ; therefore pray Liig that accounts might be 
taken of what was due on the aunuities, and of the ar- 
t^ars of pension, and dividends; that the plalntrUs 
might be paid thereout, &c*; and for an injunction to 
restrain the Treasurer of the Ntivy^ and the trustees, 
from paying away any of the monies coining to Iticii' 
hands rc^^pectively. 


From the answera of the Treasurer of the Navy amt 
of tlie Attorney-General, it appeared that the dofendaiit 
limit wiis, in April 1807, appointed k> the oflke of 
Treasurer of I he Ordnance, which he Jioltl till JamtUTj/ 
ISIO, when lie absconded, and, upon investigatioii of 
Ills debts, ivas found to he indoblcd to the Crown hi 
93,834/^, in respect of monies received as Treasurer; 
upon w'fiich extents were iHsued, and the bidance slili 
remaining due was 90,000/. and upwards; and that by 
an order in Council dated the 4th of Mnruh 1812, it 
was ordered that his pension be withdrawn and no 
longer allowed, and such part thereof as remained un¬ 
paid up to tlie3Gtli Jlcccmbcr 1811 bn witJdiold, and 
considered as applicable to the Ihpiidution of his debt 
to the public* 

The defendants, ^he trustees of the scfilcmeid, hy 
tlieir Huswer, said tliey Jiad had no nolicr, or hnow- 

led ::iv 
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ledge, of the an tin It until Febumry 1810,(after Flunt 

had absconded,) when they were first served with a 
written notice of the deed-fl of iS02 and 180(J, They 
put in issue the validity of those inetnimenb;, stating dif- 
ierent objections thereto, on the grounds of inadequacy 
of price, and defect of memorials; and, as to the second, 
of its containing In fact two grants ofdii^tinctannintic!!, 
with only one stamp for both. They alleged that 
having broken his covenant to invest the 4000^., had 
become a debtor to them for that amount, and that they 
were therefore entitled to retain, as against him and all 
claiming under him, the dividends of stock, until that 
sum f^hould be raised, the money due in respect of dlvU 
denda being a just debt at law, and upon a covenant 
entered into for valuable consideration. They insisted 
that the plaintiffs could lye in no Letter situation tlinu 
himself, claiming through him; alleging that the 
plaintiffs had notice of the covenant from the indenture 
of settlement, and that they had marie no inquiry re¬ 
specting the same previous to the grants of their re¬ 
spective annwties, -* 


1817* 


PltfDUV 


Jlart^ and IIcaM^ for the plamtiffn. 


The first question is as to the right of tlio Crown to 
retain the jienslon, either on tlie ground of set-oft’ 
agairiat the debt clue to the Crown from its grantee, or 
by virtue of the Order in Council for its revocation. 

This pension is an annuity granted by the Crown 
for the liic of the grantee; and it was at one time 
doubted {eO whether such an annuity was nssignable, 
Ijciug only a chose m acllon (A), without express words 


(rt) Co, Litb^O. «, 144, 5, ^ Vin. Ab* 515* Annuity 

Meier, F* fi, pi. J. 

so 
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PuriiDV 

V. 


fjo to rernlcr it, W But tfirs hn^i been lon^ smee set* 
tied (0) ; andj in the case of l^orlc r* in the Court 

of Wards fc)j where the queen had granted under her 
great seal an annuity for tiventy-one years, to be paid 
by the Receiver of the Court of Wards, which was after¬ 
wards sold under an extent; and the question was. 
Whether the sale was good; it was roaolved that the 
pension was well extendable, and well sold by tlic she- 
riiT; for, being an annuity certain, and for years cer¬ 
tain, ami payable by the Receiver, it was in the nature 
of a rent-charge for twenty-one years, and was well 
gran table over and vendible, and not like to an annuity 
>f4jich chargeth the person only. 


Then, if in its nature assignable, this pension had 
been actually assigned before the extents Issued,—there 
is no evidence when the debt to the Crown accrued i and 
such an annuity is merely personal property, and not 
liable to an extent, so as to defeat n prior bond fide pur¬ 
chaser, as appears from Alkn v, J}ifndas(d)^ where it 
was l]elii4fhaL the defendant, as Treasurer of the Navy, 
being indebted to a person who died intestate, for the 
arrears of his pension, and having paid it to one who 
claimed as executor under a forged will, was not bound 
to pay it over again to the true claimant. So in The 
Earl of Stafford v. Buckln/ (c), an annuity granted by 
ihe Crown out of the Uarbadofs duties, wus dcterruined 
not to be a rent williin the statute de donu or the sta¬ 
tute of frauds, but that luring entailed on the grantee 


Maund^s 7 Co. 
^8. llent-chEirge grnntcd 
tu oiie ntid his pro 

timidlio iitqicndcndo^ may be 
asfiipittl over by the cuprebs 
words of t[]c j^iantor,, who 
grouted to him i\a6 his HS- 


51(503 -f—for modus et€onvi:n- 
fio vincunt 

(i) Gerr/ifd v, 

2 Viii. Ab. 5r^. 

(tr) Cro. Jiio. 78. 

(d) 3T. It. rii. 

(e ) 2 Ve 5 » 170 . 
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und the heirs his body, with remainder over, that was 
a fee-Etmpte conditLonal at the common law, and there* 
mainder over void. And in The Countess of IJofder^ 
itrsse V. Marquis Carmarthen^ (a) an annuity of 4000/* 
charged on the post-oOlce revenue, to continue until 
JOOjOOO/* should be raised, to l>c laid out in land, way 
resolved to be a mere personal annuityj and, as such, 
that it was capable of passing by grant or transfer^ This 
does not fall within the cases in which it has been held 
that government pay and pcnsioniij are not assignable, 
upon the ground of public policy. The true question 
is, Whether, as an annuity, it is within the statute 
13 Edz. c. 7,; and, if so, it was clearly assignable, and' 
the crovvn had no power to revoke the grant, wbicli was 
absolutely for life, or defeat the prior claim of the as^ 
signee for a valuable consideration* (b) The case much 
resembles that of The Eari Stafford v, Buckie?/, The 


1ft 17* 


PllIDlJV 

V, 

Uo^£. 


(ii) 1 lire, 377, 

(ii) 111 Ex parte ihdicr^ 

] Atk*2l0. tllCi|UC!»tloii 

Whether the oificc of city- 

marshal was saleable for tito 

heneht of creditors under tho 

13 Bits, i and fjord i/urd- 

« 

Toicke held that it was, not 
being with'iD the statute of 
Edicard 6* cooceriunji; olllces 
connected with the adniinis* 
tratlon of justice; and, hi 
giving his judgment, his Lord- 
ship said, If an oCGcer in 
the army should become 
bankrupt, he should hare no 
doubt but bo bad a power to 
lay his hands on his pay for 
the benefit of bis creditors* 
Hut Mr.Loo^e (Uankr, Laws, 
3BL edit* 5*) oUfCrves thnt 


this is only otiitcr tlktumj a ml 
it had been detenu]nod oClior- 
whe Lii tho House of Lnnb^ 
on an appCJil UomJb'coti^mdj 
111 the casfO of Vaiheari v* 
litackzsood. See also Fiarl// 
V* Odhitn^ 3T, 11* OBt* Lid- 
dardnlti v* Duke oj Mordrosc^ 
4T*IL5JB* I'^moluments 
of this sort are granted for ^ 
the dignity of the £ta.tc, nml 
the support of those who aro 
engaged in tlie service of it, 
and it would he therefore 
impolitic to permit it to be 
assigned t besides, nn officer 
no certain interest in hi» 
tialf-py; for the king may 
at any limo strike him oil 
the lijt/’ Diet, per Lord 
Kenyon* 


annuity 
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anfiuity is not rovocnblt^—not rlc|?cji(ieiit on ific 
aum of Ific crown^—^j\prcssly made to the grantee iind 
his assigns—and assignable Hhc any other annuity so 
made payable, 

Thenj as to the claim of the trustees^ they might 
have retained the dividends from the moment when de¬ 
fault was made in performance of the covenant to invest 
the WO/.; and their Inches in not availing themselves 
of the remedy within t heir reach, affords an equity to the 
plaintjflsj who took the assignmeiitata period long sub¬ 
sequent, and ivithout notice that the covenant was yet 
remaining ufisatished. The conduct of the trustees has 
been indefeiiBiblc. They have been guilty of a direct 
breach of trusty and they come forward and say they 
have a right to be rciiubuvsed to the extent of their lia¬ 
bility by reason of the breach of Iru^C they have com¬ 
mitted* This cannot be allowed thoin, fo as to deleaC 
ific rights of n subsequent boud fide purchaser. 

Sir yf* Pig^oit and for the Altorncy- 

Oetierall' 

This is an entirely new cascjund in which the Court 

hi 

has no jnrii^jction* If the funds ui qucstiou had passed 
out of tlie hands of the crown, and had been with a 
* third perfion, as a j^take-holder, such third person might 
have been made a party to a suit here. But tbc money 
out of which this pension w'as granted is in the bonds of 
the officer of the crowiij and is therefore under the ju¬ 
risdiction of the Co',rt of Exchequer ; unless it were 
sought to be recovered upon a petition of right, or 
monstrnnx de droitj which ought be pro&eculcd in either 
court (ft) 

(rt) Ifro, Ab*tjt. Pr^cogfi* AIk tit* Error^ pL S. fskiiin* 
th^ ie /ifly, pi. 2- Fifaln OUJJ* 

] Independent 
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TiulepenJent of the question. Whether the grant of a 
peiiBion will admit ofan assignment in equity^ this is only 
ati equitable as^iignoieut—and what remedy te there at 
laIV if tlie pension is not paid f There can be no remedy 
against the Crown, and the fund out of which it is pay¬ 
able is a fund belonging to the Crown, True, an equi¬ 
table interest may be the subject of assignment—but it 
itas been decided In many cases (n) that a pension from 
the Crown is not asiilgnable. No voluntary sanction 
from the Crown can be assigned i according to what is 
said by Ashhurst J* in the case of the halt*pay officer, {h) 
AH voluntary donations of the Crown are tor the 
honour and service of the state,^ 


iai7. 


PlUUDV 

IK 

Hose, 


It is the fault of the aiinnitant if he has contented 
himself with taking an insuflicicnt security for the pay¬ 
ment of his annuity* Suppose, in this case, insteail 
ofa pension from the Crown, it hud been an annuity 
granted by an individual, subject to the saiueconditions 
—that llie gran Lee, after having assigned it as a secu¬ 
rity to another, had accepted an odice within the terms 
provided for the cessation of liis ujmuity, amf then 
made default to his astignec—what remedy could his 
assignee liavb by vlrl^uc of that assignment ^ As long 
as the original annuity remained payable, so long, aud 
no longer, did his security continue. Then has tins 
pension ceased? Tho grant has been revoked by the 
Order in Council; and tt iti impossible to contend that 
the Crown has not uuthority to revoke its own grant; 
the grantee being a public uccountaut, and having 
made defauUi How could he have a specific perform¬ 
ance of a voluntary grant from the Crown ? The Order 
in Council not only goes to future payments, but with¬ 
holds money in the hands of the officer of the Crown 


(ii) Set! note (A), p* 93 , (b) Fim^ V. 3 Tt ]t * OHJ. 

\hv 



9G 


CASES IN CirANCEKY. 


!817. 


Piijnnv 

Ro^i-. 


for pnyments duci, and dlrccfA that llic i^vhole 

Hhalf be con!iidcrGd as applicable tc the reduction of 
Iliinl'sdeht to the public^ The Treasurer of the Navy 
is not like an ordinary atake-liolder.—He is the Kind’s 
receiver, and amenable to the Court of Exchequer, 
The word assigns” in the grant—to him and his 
assigns—coOBtitutes no obligation on the part of the 
Crown towards such assigns, it is still no more than a 
voluntary act on the part of the Crown, the performance 
of which can be only during ite own wilt and pleasure. 
It IS the intention of fho Crown that it shall continue 
duringlheJifcoft hegrantee—but iftheCrown afterward 
thinks lit to change that intention and revoke the gift^ 
how is the performance of that voluntary act to be en¬ 
forced ? Could the grantee of the pension himself, 
liavlng made default in his own accounts with Govern¬ 
ment, have compelled payment notwilhatanding? If not, 
how could he comniauicatc fo another a right which ho 
has not himself? Can he call u[K>n the Treasurer of the 
Navy, an oAicer of the thrown, to make payment, 
against the express order of the Crown ? Clan ho compel 
the servant to disobey the command of his master ? 


[77/cMasti'ji Hor-ns* Suppose Ihia pon- 
SJpn were legally assignable, what effect would the 
Order of Council have had ? ] 

Sir A* Pig^oiL 

The question in that case would certainly he diflicult. 
But this cannot be treated as a legs^l assignment.—Aml 
if it were, ivhere could be the legal remedy ? 

To return to the point of jurisdiction—“ Chancery,^’ 
says BlackHone (o), can give no relief against the 

(ft) Comm. Rook 3. ch* ^7. p. 

K ing, 
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king;, or dirctt any acl to be done by him, or make any 
decree disposing of or nflbcting hia property. Sncli 
causes must be Jetcninncd in tlie Court orExchefjtier, 
as a Court of Revenue, ivbicb alone has power over the 
king^s treasure, and the officers employed in its manage¬ 
ment/’ Anti so in thectaso of tlio York Bulldifi^s Com^ 
pam/{a)^ Eord lltirdzoirJa^ said, that iiii account between 
the king and a subject cannot be taken in any case in 
tins Court, bat in the Exchequer only. And in Rc^e 
V, Th^ AliornQ7/*Gfiier(il{h)^ wliero, tlie question bcingj 
Whether an estate escheated‘to the crown could be 
atfected with a trust, his Lordship ^aid, Suppose tlio 
land had been seized and put rn cliarge, couhl he 
make a decree that it should be sold I —No—he 
“ could not;—but the Court of Exchequer might, as 
it is a Court of Revenue/' 


(ft) 2Atl;*56. 

7Vir Yi>rk Ituililing^ 

Itcg, Lth. A, 1739. fol. :jy2. 
A. t7 h3. fol. I39.tfu]ij u'lLic^l 
P been favoured wilL ihc 
following i^xlr.LLt. “ Dill by 
creditors of Ihe CtJNiiumy 
agidn^t the Coiiq^uy ami tlio 
Attoiiiey-Ut^iieryl and tliti 
trustee!), umlcr a ilecd for 
the jiayineiU of dchl!;. 7’he 
(/Ompnhy hnd purcliaspri the 
forfoited estates, and had out 
jiaid for tlkcni; ;itid tlie AU 
*orney-ffeiieral ebimed \Ui.it 
roinpiiicd due to tlic j uiwu 
fi>r the |iurt;|iia''ft money of 
the suid foifeheiL esUte^i- 

Tlie cau&e was heard on 
several days, and tiie Court 
took, time to couidder. t7rie 
of the plumtifTV, of the name 
of liiuck;::dly dird. Abatc^ 

Yql. fic 


menL 7 »(► hills of revivor 
hy ///rtcAtcef/'s rejirC.^Ciitativr, 
Plea tn the sn'oibdof a foimei 
bill pending. RurererEtf^ to 
llie rVla^ter to see wjjikh^hdl 
nuglit lo be [iroseculc'd—and 
other proceedings. 

*''' It scoins lliat what (he 
CtjuiiccHur in reported, Ju 2 
Aik, 55, tolmve said ic?|>ecl- 
rtig itiv. jLir1silktion,tnrik pface 
[IniJng the lioariisg, and arose 
in censr tuencG of llio At- 
I orncy>(leiierars chi tins: but 
fhe (Chancellor afterwanlH 
decreed the C'sCaic# to be 
s(}|[l, and the purdiaio mo-, 
ney o^viiig to the ctonri Co 
be paid out nf Che produce 
of the SLuc.^' 

(^) y A tic, ^2^. See IIo~ 
rt fit ten y- tjvrd Anncslty, 
2Sell0, it f/,f. Ci7- 

If 


1817. 

IAlidd V 
iLusc. 
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Jnrvh and for Ifjc (lofcndant, the treasurer 

of the navy* 

This ia no more than an attcnipl to obtain indiroetTy 
a decree agai nst the crown through the medium of the 
crown’s officers* Whether an action would lie, at the 
suit of the grantee hirnHclf, for the arrears of the pen¬ 
sion actually due at the time ot the date of the order in 
council, may admit of some question, though the order 
in council would probably be a sufficient answer even 
to such a demand that* 


If there were no^louht au to the jitrisdictiou, still the 
policy of the law would he conclusive against such a 
pension being assignable* This pension is in the nature 
not only of a reward for past, but a retainer for future, 
services; and it is as contrary to policy to permit the 
assignment of it, as of tlie half pay or full pay of ati 
oflicer. In the case cited of Marti/ v* Odiuntf lltiUer^d^ 
says, If the question liad been, Whether or no the pay 
then actuaHy due might lie assjgiicd, he should have 
thought it, lihe any other existing debt, assignable ; 
butthateWs not extend to future accruijig payments/^ 
The grant of this pciibioii eviilenily looks (o the future 
employment of the grantee, and is in the sti lctest sense 
a voluntary donation of IJic crown, for the Inuiour 
and service of the stafe,^^ In Berwick v* Rcade^ (a) 
where it was decided tliat an ofTicer^s full pay is not 
sjgnable, Goidd^ J* refers to a cuso in I^i/cr ib} as con¬ 
firming tho genera! principle. 


(rt) l IL Blackst* 628* pay and half piiy, its the sub- 

(6) Dyer, 1 b*,statedin the ^cct of assignment, the one 
note la the above case, where being pro do, 

is aljo noticed the distinction the other pro servitio im~> 
made in Stuart v**7Mcicn p^nso^ 

*± Blackst. 11 ^7,, between full 

1 (f 
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If it h in respect of the lenn assigns’' tliiit the 
peneioTi is to behclda^^ignable, tlie Crown has still the 
right of retainer against ib ow n debtor. The cases re¬ 
ferred to from Vmer prove no more than that an annuity 
is a chose in action, and usaignable in equity, Un- 
daubtediy It Is so. lint not the Crown a right to 
retain it to satisfy its own debt ? The fact of the extent 
issued is introduced only to shew that, prior either to the 
time of tiling the bill, or notice of the assignment, [funl 
wasadebtor to the Crown to a gi enter amonut than'tlie 
arrears of his pension. We do not even put it on the 
ground of the right in the Cicwvn to a proferenco or pri¬ 
ority. The case niight have djflcienf, had notice 
been given : but the [>reseMt bill, which altiiif^ gave no- 
tic^j was not filed until aflet' i/ufft hud ahscoinhuL 

Sir S* Homllh/ and for the defeiidant^, tlic 

trustees in the setllonient. 

Titrton V. ihMS07i{fi), i Wo' v, Jotfvs. (f/) A boiid is 
rho^c hi ncVorij iiMguable only in eiptity ; 

UKHigtied] is liable to the ^uiue ivpiity us if it were still 
remaining vi'ith the obligee. ''The inu diitser oi'a rhosf: 
hi iicliott must ahwiy^ abid^ by the title of ilie person (jf 
W'jioni he purchases. 

Hart in reply. 

The defence on the pa it of (he oJUcer^ of the Crown 
is tlirrclbld. f*h'sty that this Court lla‘^ no jurisdiction j— 
Scrofiflh/j that ilie pension is not in its jiatiii-oa^sigiiiiEjb:; 

(w) "2 Veru. 70-h 1 P. Wins* (5th ctliL) Dm{i7t;ruj v. 

(itinij niite, Vidp I. |>. 

(h) 2 Vern. G92. Sec t V oL 

V* Au.^kfij i Ves. ,f. '2VJ. LI. p, 241, 

>iusd. Veinl. Pnrflu GUO, 


i8l7. 

Pll) HO V 
Itosi;* 
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Pit JJli) Y 

V* 

Rose^ 


—^ThmUt/^ IJiut (he Crona had a to rctuin a;;aiiist 
tlie assjgnccsj even supposing the assiguuient otherwise 
vulid. 


1 admit that the Ejtchcqucv Is the only Court ofconi- 
petentjunj;dictioii in r|ucstioris iiponmatimof revenue* 
Bui that peculiar Jurisdiction docs not obtain in any but 
mere revenue cases. Here the question is, Wliether, 
under the grout ofthis pension, the money out of whicli 
it ia made payable is not in the liands of the Treasurer 
of the Navy as a trustee ibr tlm plaiatifis* It may be 
a question ut low wlictlier the grant itself wag such as 
the Crown is competent to mate—but, being made, 
our proposition is that, from that instant, it was held in 
trust for the grantee and his assigns; and, ifso, this is no 
question of revenue—it is simply a question, Whether 
the Crown has a riglit to stop the payment iti Imnnlu 
for the discharge of it§ own deht. In littr^ess v. 
jr/icale (a)^ where the question first a rose whether there 
was not an escheat to the Crown, tiio Court did not re¬ 
fuse .*^0 entertain it, but the cause wqs oriiered to stand 
over, to make the At({>r'n£'y'‘Ocnrrtil a parly, who after- 
w ards filed an in format ion* Ho there was no objection 
to the jurisdiction in the ca^e of T/ic AUofncf/-GcncrtU 
Vt. Dapkssh (l/)f and many others* Where Llie liglils of 


(ti) UUckst* Rep. 12 J* 
1 Eden. Cases id the time of 
JLord Northuig£onj 177. J 81 - 
The cause came on to lie 
heard before Lord il{ird- 
W'efc^y C., who, on the plead* 
in^s herng opened, objected 
to theAtiortiejf-GeneraPs not 
being a party* Both par¬ 
lies were desirou.^ that there 
should he no question about 


the escheat, and the Aiior- 
ne_^~Gdncrtii did not inaist 
upon it. but the Eord Om;?- 
ceili^r asking him if he waved 
any right the Crown rni^lit 
have,and would conaent that 
it might he so entered, (he 
cau^c stood over, and ihc 
Af(orne^‘GenertJl was mado 
a purty*^^ 

(6) 2 Ves* 2tie. 


the 
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the Crown arc only incnlcnliilly brouglit iik qac-stioii, 
tijcy may as well bo discusscJ ia this Court as in the 
Court of E.^cchequen 

This jg the case of a peasion f^iven as a compensation 
for past services; anil the distinction as to the assign- 
ability of a pension is between its being a reward for 
past, and in llie nature of pay, or wages, for concurrent 
services* The question is, Whether the Crown has any 
right to withdraw a pension of (ho farmer description* 


3S17* 


PitiynY 

y- 

Ko!i t;* 


[Mr. Hart then reverted to the case before cited, of 
The Earl of Sinfford v* JJwcA7/'y,and to the proceedings 
in a case of Atthin v. Oah/^ in which a decree (e> 
was lately made by consent, on a hill by a mortgagee, 
fcr sale of the very annuity which was tlie subject in 
qucBtioii before Lord Hardmickc in the former cascf 
in order further to prove the a&signability of such an 
annuity*] 

Then as to the trustees in the setllemetit—Irule, Hie 
assignee ofac/myc in acih^t takes it subject to all the 
equities with widch it is inverter). But this Is only where 
he has express notice of Ihoso equities. Here, the set- 
tleniojit could not give the plaiulids such notice; for 
they were not to suppose that the covenant had not beeji 
performed 5 and the trustees were, in the due execution 
of their trust, bound to have stum to the {>crrormanceof 
it, and to have exacted the <lcl)t at the iiiomcnt when It 
hecame due. After remuinijig inactive fur so many 
years, they shall not be allow^ed to tEike the benefit of 
Ifieir o^vji Indus to defeat the chiiins of bond fide credit 
lofs upon (ho funds, which they now ingwt upon having 
A riglit to retain^ 


(fi> At the ItuUs, Feb* 17, 1S17, 


Tht 
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TJ. 

Hast:, 
Jidif Vlf. 


It iscEearthot 

a suU niEiy be 
iiiainlai[ie<[ 
agatni^t & pubJic 
cflicerj having 
!n his hands 
mauey issued 
by goTeninient 
for the use 
an mdmdual, 
for the recoTery 
of such money. 


I'hc plujiiti/lEj in tliis case are certain annuitants of 
jVTr, Joseph Jhird^ who^ as; a security for the annuitios 
tvhjcli l)C granted them, as^ii^ne^l fo them a poTisiojt 
he bad fiain the crowiij and the dividends oF certuia 
tmids^ to which he was entitled for liis life tinder Jii^i 
mamage settlement. The bill If: hied against the Ttcu^ 
^urrr ofthe and tlic JlKorne/y-Generaly for the re¬ 

covery of what i-s ill the Irands of the former on account 
of Mr. pensioiij and against the trustees in tlie 

Kcttlemeritj for the dividejids that have accrued on tiic 
funds since the time when Mr, Jlunl himself ceased to 
receive them, On the part of the Treasurer of tlie 
iVavi/j and the Afi(}rncj/-€c/teraf, St is objected^ that the 
Court has no jurisdiction to order the payment of this 
moneyOil the part of the trustees, it is stated, that 
although by the settlement Mr, Kutd was entitled to the 
dividends in question for Ins life, yet by the same 
settlement he luid covenanted to pay them 4000/-, to 
be«laid^ut on the like trusts as the other funds—that 
as he has never performed bis covenant^ they have u 
right to stop the dividends, and to upply them as far ua 
they will go, to make good the sum which Mr* JJtini 
ought fo have paid them. 

As to ihc tirst demand,—xvhere a public oflicer has 
in Ills liunds money issued by the novernment for the 
use of an individual, it is clear, that a suit may be main¬ 
tained against the oHlcer for tfie recovery of such money. 
For it 19 )ijduty towards the Crown, as well as towards 
the individual, toapply the money to its destined purpose. 
But here the officer is connnatided by Government to 
withhold the money from Mr, and to apply it to¬ 
wards satisfaction ^fa debt wIiichMr, owes the put>* 

lie. Then the question is between Government and Mr. 

Jhftti. 
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//^^J^^,o^Mr./iK^//Vassrgnco; and not, f apprehend, 

iij this Court, Ifiat such a. question conbe decided^ Tn the 

case of Mow v, T)aij!^iton{a)^ Lo rdZ/firf/^r/c A <? entertained 

the jurisdiction singly on tlic ground that thcoOicnr ad- 

niUted the money to be in his hnnd^j for the use of the here go 

person under whom the litigating parties made their 

claim* That was tho case of a public officer who had Apjered the 

given a draft for payment of n sum which he had hor- tnouey to be 

rowed, upon money due to him out of the exchotiuer, withheld, the 

and afterwards became bankrupt; and the question was ^luestion is only 

whether the defendants’* (fo whom the draft had hetweeiigoTern, 

been given) were first entitled by a specific lien upon *he 

^ t 1 tnuiTJdual or 

“ the snm due to the bmikrupt’ii estate ^ or whether the assignee ; 

ptaintifi'S, the assignees under the commission, were ^nd this Court 

" entitled to have the whole sum paid to them j tt being- bos no juri^dic- 

“ insisted for them, (Fiat thi^ draft was in nature of a tiotu 

“ bill of exchange, and that the property was not di- 

vested out of the bankrupt at the time of his bank- 

ruptcy,’* Tlic Jjord Citmicnlhr said, he at first 

doubted his own jurisdiction, and whether the plaintiff^ 

(the assignees) ought not to have gone into the Eicrhe* 

qjtcran being a Court of Revenue j for thi» was not a 

personal credit given to, or demand upon, the officer, 

but to be paid but of tly; money issued out of the L'-r- 

{Jirqticr to that officer, on warrant to he paid out of (fie 

Re venue of the Crown for public services. But,” he 

addd, “ there Ls somcihing In the present case delivering * 

it from that; tfjc officer admits, he hns received a au<n 

of money applicable to this demand; whicli brings It 

to the old case of a EibtniiCf whicli a person has 

“ under the Oreat Seal for tlie payment of money, upon 

admission Chat the oiUcer had money In his hands 

applicable to the payment, and proof thereof, that 

“ would give Courts of law a jurisdiLtion; bo that an 

action of debt uiii^ht he niaintainetl on tho 

4 

{ti) t Vca. aJl. 


1817. 


PniDDY 

V. 

Rose* 


It 
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It FiiOici^ntJy evldontj tfiat, if the ofTiccr hadt^ an 
behalf af Gorernmentj disputed Gibson^fi rif^ht to the 
fuiidj Iiord Ifard^kkc would liot have proceeded in Uie 
caiiftc: bill Gibson*^ right l>ejng ndraiitedj it wa^ a merely 
equitable question, which of the parties claiming under 
hitn had the best title to the money, Rewiflcp^ if^ 
in thi^ case, the nssignment, {a? is contended by the 
plaintiffs,) pasiMjd not mciTly the equitable, but the 
Icgiil title to the ponfjlon, why does the assignee come 
into a Court of Equity? If, on the other hand, ho be 
only an equitable assignee, and as such stands precisely 
in I/unt^s place, he would probably find it diflicult, in 
any Court, to maintam that the pension can be claimed 
from Government, while the debt to Government re¬ 
mained unsatisfied. However, that rs a qiieation which 
1 do not tliink this Court ought todetermino. Tito bill 
must be dismissed as against tlic jiUornny-Gcnerai and 
tlie Treasurer of the 


II. As to the question between the plaintiffs and 
the tr Qstec s, it a ri^OH o ii the fol lo wi ng hic t s^.—M r, I/rtnt 
marriage setUcniciit was ia April J705. The 4000/, 
becamn payable in four years afterwards, that is, in 
April 179J). It docs not appear tbat the trustees ever 
made any application for tlte payment of the money. 
The first annuity was granfed in TS03; the others in 
1806[ Air. Hunt <i]>scon[Jed in JSIO; down to which 
time he had received tlie dividends under a power of 
Attorney/ from the trustees, and had paid the annuities 
as they became due. No notice had ever been gi^en 
to the trustees of tlu. assignment of the divideiids-, 
until after Hunt hud absconded..The question is, whe¬ 
ther the dividends can be stopped. See how the case 
would have stood between tlvc trustees and Hunt him¬ 
self. 1 apprehend it to be clear that he could not have 
claimed a bcneffl un^er the settlement without making 

good 
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gODiil hb part of it. The trastCKJ&f might give him what 
credit they cficsc^ subject to tlieir responsibility to their 
cestui que trusts: hut they might) at any time after the 
4000/. became dup^ have i*toppcd the divitlcndSj if the 
money was not paid, Supposing he had become a 
bantrupt) the trustees would have this equity as against 
the assignees) as was deternuned by Lord Thurioz^ in 
£jc- parte IHitford (a). 


1817* 



PajpuY 

TJ. 

Rose* 


I have had a copy of the order in that case from the 
bankrupt's ofllcc, In order tcpsce whether the case be 
correctly stated by Mr, /froze:?;. 


Mr, Jllitjbrdf under the marriage scttlemejitj was 
entitled to an annuity of 24/, per nnnutit^ and to the 
dividends of certain stock during his life. He had 
covenanted to pay tjOOO/, in the whole to llie trustcesj 
at ditrcroiit periods, atid on dilTcrent events. It be¬ 
came a question, whether the whole of this sum had 
become a debt ut the time of the bankruptcy. The 
trustees in the settlement presented a petition praying 
to be at liberty to prove tliD whole sum under the 
commission, ami to be permitted to retain the interest 
tbe bankrupt J:o ok uJ id or the settlement, in part satisfac¬ 
tion of the debt. Thb order made was us follows. It 
was “ declared that the jiotitioners were, ot the time of 
issuing the commission, creditors of the banknipt fur, 
“ the sum of 3000/, only, which, by IEjc settlement, was 
payalilc at the times and in tlic manner mentioned in 
“ the petition, free from any contingency; and that tlie 
“ petitioners were emitled to retain the value of the 
bankrupt's equitable interest under tJie settlement in 
“ an annuity of 24/. and a sum of 2074/. bank aiinui- 
“ tiea towards satishiction of tlie said 3000/,*^ And 
U was referred to the commissioners to compute in* 
torcst on the sum of 1000/. (pari of the 3000/,) I'j om 

(^0 1 Jko. 


'■ ilic 
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the date of tiie commits toil to Iho 14th of Otiohtr 
“ then next, when the said 1000^, would become pay* 
“ abk under the ficUlcmentj and on the sum of lO^UA 
(other part of the 3000/*)'from the same date to ihe 
** 14th of Octoberi 1785^ when the last-mentioned 
1000/* would become payable under (he sicttlemeirt, 
and on 1000/* (residue of the 3000/.) from the same 
dale to the I4th of October^ 1780, when the last-men- 
tioned sum would become payable as aforeyaid ; whnt 
should be found the amount of Hiich interest to fje 
deducted from the 3000/. The commissioners to 
set a value on llic bankrupt's Interest tinder the scltle- 
mrnt tti the annuity of 24/. and sum of S074/, bank 
annuities, and what i?hotild be found to be the value 
thereof to be deducted from what should remain dite 
in respect of the 3000/*, after such rebate of interest 
as a fore said* The petitioners to be admitted creditors 
under the commission for what should be the then 
residue of the 3000/. Arid, in regard to ihe 24/, 
annuity duringthe joint lives of the bankrupt and his 
wife, and the interest to accrue on the 2074/. bank 
annuities during the life of the bankrupt,^* it was 
ordered that they be respectively retained by the pc- 
titioiicrs towards satiefaction of the 300U/.™and that 
the dividends from time to time to be made under the 
commission ii|Jon the sum of money for which they 
should he so admitted creditors, should be laid out by 
“ them in the purchase of 3/* peremi. bank annuities in 
their names ^ and the interest to accrue thereon during 
the life of the bankrupt, to l>c paid from time to time by 
the petitioners to the assignees under the coiumissiou, 
as part of the estate and effects of the bankrupt.^’ (f/) 


Now if, as against //w«/, the trustees hud the equity 
of stopping the dividends to make good the debt of 
(lu) tn the matter Aug. 17K4. Oa/m in fknk- 

b(t^t ^iUjoi'tly a bjukrupt, 11 ruptcy, I7!i4* fe. li 1* 

IfXKJ/. 
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1000^. coulil lie by ibis aci, without their knowledge 
or consent, {leprive thejn of that e^jutty ? The assignee 
for the annuitants, Inking no legal interest in the funds, 
could only take subject to the same equity to which 
the assignor vtaa liablOt What was the original equity 
of the trustees ?—Not to slop the dividends niercly at 
llie first moment the debt became due, but whensoever 
they migltt think the interests of the trust required tlvat 
step to be taken* They had no room to imagine that it 
signified to any but their rrslui que whether this 

debt w^as, or was not exacted, w^ben it became due* 
Why is a third person, who asked no question upon the 
subject, and gave no notice of Ills having any interest in 
the matter, to tell the trustees that it was their duly 
towards him to have calted in the debt sooner, nod that 
they are not now to be permitted to resort to any means 
wliicli they may have in their oivn hands, of satisfying 
any portion of tltat debt ? Nobody could fukeaii assign* 
mentof Mr* IfunC^i interest under the settlement, with¬ 
out seeing the covenant for the payment of the 4.0nr)/, 
Now the person proposing to take the asslgumenf,could 
ask the trustees whether that money was paid ; but tho 
trustees had no opportunity of apprising him that it was 
not paid^ for they kacw nothing of the transaction* 
They have been guilty of no bad faith towards the platn- 
lilTs : but the plaintiffs have been wanting in common 
prudence in not consulting the trustees behire they took 
the assignment* It was surely a rasli conclusion, that 
the money must necessarily have been paid, because the 
period of payment was past. But did tho annuitants 
really believe tliat tins money was |>aid ? They were 
evidently getting from Mr. Hunt the security of every 
fund he could give them* if the 4000A had been paid, 
it would have been invented, and additional dividends 
would in all probability have ^becn ijicluded in the 
security* 


1817* 


PniDur 

Rose. 


f lowevcr. 
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JZovvcvcrj It ‘m enou^fi that the trustoe-ft Jiavo done 
notin'ng to a^tslrnd tho plaititifl's, or to forfeit (be right, 
which originally tliey liad^of applyingMr, divi¬ 

dends to the satisthctlon of Mr. IIuM^s debt. 1 pre- 
fiumej there ig no question, that the dividends received 
prior to Mr. Ihoifs death arc insiifTicient to satisfy the 
debt j and tlicrefore the hill must be dismissed, (a) 

(ii) llrg. Uh. R. 1816. fo. ie7y. 


CnilTRTOPIlCR A LDEIUSON LLOVD, KITTY 
jloLM. ALDER SON LLOVD, MARdAKET LLOYD, 
Mnrch ij, and EMMA LLOYD - - Plaintiffs; 

^vri£ 28, 

AND 

JOHN HRANTON, JOHN PEARSON, CHIUS- 
TOPIIER Al.DERSON HARKER, and W. P. 
JlARNARDand SARA IT In's Wife Defendants. 


Testator giTO^ 
2-1,000^; upon 
trust, as to 
fiOOOff to jiny 
llie iutcrcst to 


C riniSTOPIIER ALDEIiSOlV, hy his will, 
dated 51, 1810, jiave and hequ^theJ to the 
defendants, iJmwtwn, Pcarsoi^, and J/orArr, 21,000Z', 

upon 

B* (his nicce) during her life, and, after her dccca'-r, the prmdpiil 
among her children ; if she should die without i.^,sue, over. JJe de¬ 
clares similar trusts as to (Itrcn oihrr stinis of OOOfJf, (niaKin:i the re¬ 
mainder of the 2^i,000Z-,);fDr liis three other nieces ajid their children. 
Proviso, that, in case any of his saUl nieces should marry without such 
consent as therein prescribed, each, so trarrying, shuuId forfeit the 
interest of her 5O0U/., and all other sunns to which she may he entUled 
under his will; and the resppclive sums of 6000/., and all such othei 
KUtns, fitc. should fall into Iiia residue. And he gives the residue in 
trust far his two nephews atid their children—in case of thedeadi of 
cither without issue, his moldy (o go over to and he divided among his 
saiil nreccsi 


Afterwards, hy codicil, lie gives to ench of his nieces 2(300/. hi adili- 
tion, ** stiiijeLl Lo the same powers, provisos, directions, and liTuitaiions, 
arc cuiitained In Ihr will resipcciiiig Ihe sums of fiO(K)/.' (S', fh 

who 
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upon trustj as to 0000/, (part tKercof) to iJivest the 
same In their names, or in the names or name of tlic 
survivors or survivor, his executors or administrators, 
upon government or real securitioK, and to pay the di* 
vidends or interest to Ida great niece ihe defendant 
Sartift Bartiftrti Sarah Aidtrsan spinster) by half* 
yearly payments, during tier life, and after her decease 
to transfer and pay the capital unto and amongst her 
children as (herein mcnltoned; and, in case she should 
die without issue, then upon trust for her brother (he 
defendant Harkcr. Similar trusts were declared as to 
three other sums of 6000/. each (residue of the said 
sum of 000/0 fof the benefit of (ho testator’s three 
iiifant great nieces, (the pltUai'iifsKitff/AidcrsonJLioydj 
I\Jair^nrei and Emma /r/oyt/*) anil their children; 

and the testator directed that his four great nieces 
should have and be entitled to the dividends and interest 
of the said respective sums of 6000/., and to all and 
every sum and sums of money which they shoiitd re¬ 
spectively have or become entitled to under his ivill, for 
their respective sole amt separate use, Tlic testator 
then declared it to be his will that his trustees* or the 
survivors, &c. sliould pay an^l apply any part of the di¬ 
vidends oi' interest^ payable to such of lus said gi^at 
nieces as should at the time of his decease be under the 
age of twenty‘One years, in or toward lier or their re¬ 
spective mamtcnunco, ^S^c., or otbcrwiije, until shoT>r 
they should respectively attain the ago of twenty-onc 
years, or be tnarried with such consent as thereinafter 
tnentioned, as his said trnstocs sliould in their discretion 
think proper* The testator also gave to Jiis said trustees 
an annuity of 50/* for the life of hie niece Jam llarkcr 
(the defendant Sarah Darmrd^^ mother) upon trust to 
pay the same to Ids said niece for her life ; and he 
directed that a sufllcient part of his personal estate 
should be in veiled for aecurihg the said annuily, and 

that 


mi. 



Blanton* 


who was <if age 
at the date nf 
the will, marries 
without the con¬ 
sent required* 
a for¬ 
feiture j CiteiifJ- 
iiig not only to 
the future iii- 
tcriKt nf her 
6000 /., but to 
theea[ntiib ami 
also ta the 
5000 /. given by 
the CDilicil, uiid 
to a fund set 
apart to answer 
au atm^hy^ to 
which S. //. 
vvou hi other wise 
liLive been en¬ 
titled on the 
death of the 
annul! aut. 
WhcliiRP tlie 
forfeiturewould 
ahn extend to 
her share of the 
residue, in the 
event of the 
cfliitingoncy 
upon w'liidi it is 
given over to 
the testatnrN 
nieces, ijiiiFre^ 
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lhat hb truKtcea ^hotild stand pnnsesscd of tlie fumb in 
which the same should be invested, from and after the 
decease of his said niece, upon trust for her daughter 
Hurah liarjiard* The will contained also a specific be¬ 
quest of books and other articles to Sarah Barnard f and 
there then followed a provbo that, in case of the mar¬ 
riage of any of the teslatorU four great nieces with the 
consent of his said tnistoei^, or of the Iruetces and exe¬ 
cutors for the time being of bis will, in writing for that 
purpose given, but not otherwise, his said trusters or 
the survivors, Set. should pay to each of his said great 
nieces so niarrving, or otherwise nettle upon her, or 
her issue, in such manner ns they m their discretion 
should think advisealde, the sum of 20flOA, to be raised 
and paid out oftlie fiOOO/., to the dividends and interest 
whereof his said great niece ho marrying was tinder liis 
will entitled for lior liicas belbi'e ivientioiied; and ano¬ 
ther proviso, tliat if any of Itrs great nieces slmnld 
man y without the consent of Jus said trustees or trustee 
lor the time being, leslified by writing under their or 
Ills hands or baud firM driven, ilieii and in such case his 
said "rent niecos, each and every of ihoni so marrying 
uithont sitcli consent, sliotdd, from thencefortvnrd, for- 
ftdt, and be no longer entitled to,^tlio dividends or in¬ 
terest of the respective sums of fiOOO/. payable to lliem 
rcspectivety forlileas before mentioned,or to any other 
sums which they might res poet ivcly become entitled to 
under hrs will, and should not have received ; and that 
Iho said illterest and dividends, and the resjjectivo sums of 
6000/.J or the securities for the same, and all such other 
suma to which they rcopectivcly might become entitled 
as aforesaid, should thereupon sink into, and constitute 
part of, the residue of his estate* And lie gave and 
bequeathed the residue of \m said estate and clTects 
unto his said Lrustees, upon trust to invest the same 
upon noveviimcntor real scciirifieSj and to pay to lii^ 

great 
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ffreat nephews, the plaintiff ChrUiophcr Alderson 
Ujoyd and the defetidant the dividends or 

interesii of the same, in e^jual shares, for iheir respec¬ 
tive lives; and after the decease of either, ai to one 
moiety, upon trust for his children; or in case either 
should die without leaving issue, then upon trust to 
pay the dividends or interest of hia moiety to the tes- 
tator^'s four great nieces, share and share alike, during 
their respective lives; and after the decease of any and 
each of them, as to one fourth part of the said moiety, 
upon trust for the child or children of her so dying; 
but in case any of them should die without leaving 
issue, then upon trust for the •survivors of hjs said 
nieces, and the respective issue of any that should be 
dead, in equal shares. 


1917, 



Llotd 

V* 


By a codicil to his will, dated the l lth of Drcm- 
ber JSIO, the testator revoked the &aid iegprfes of 
6000A to fits great nieces, and gave to eacJi of thejn 
5000/., to Imj Invested in like muuncr as directed by his 
will as to the (iOOU^.; and directed that the dividends 
orinteroEt thereof roijpcctivcly should be paid to las said 
nieces for their resjiectlve separate use, ami that ilic 

legacies of5000/4. each, ami the dividends or ijitercsi 

'■0 

of the same, should be subject to the same trusts, con¬ 
ditions, powers, provisos and directions, as by his will 
declared concerning the legacies of fiflOO/, ■ 


By another codicil, dated tlio 20th of /])fccw?5cr, 
IS 10, he gave to each of Ills grand nieces 2000/. in ad¬ 
dition to what he had before given them, and directed 
that the same should be invested in the nanms of his 
trustees, and the dividends and interest go and be paid 
and payable to his said nieces resi-eg lively, and their 
respective children, subject to tlie same powers, pro¬ 
visos, directions, and liniHation^, as contained rri his 

will 
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wiW rO!4{>octing llio GOOOL^ oxcept ns to tlie payment of 
2000 A on their respective marriages- 

At the deatlk of the teslatar, which happened m ISIO, 
the defendant Mrs* Barnard^ (then Sarah Aiderson^ 
ppinstefj) waa twenty-six years of age, and shortly after¬ 
wards s!ie married the defendant fF, P, Barnard, 

On the hearing of the cause it was referred to the 
Master to enijOire (among other things) at what tlme^ 
and under what drciimstances, the marriage took place, 
what was the age of Mi s, llarmird at the lime of the 
marriagCj and whether the same was had with such con¬ 
sent Ds required by the will of the testator. The 
Master by his Report certified the facts of tlio case 
accordingly,from wliicb be found that the marriage was 
not had with such consent as uforcsaiih The Report 
was not excepted to, and, the cause now coming on for 
further directions, the fj|ocstion was, whether, tn conse¬ 
quence of such marriage without consent, a forfellure 
had 1>cen incurred of all or any of the bequests to Mrs* 
firti’KorJ coutuined in the will uud codicils- 

Bdl and Palmer^ for the defendants Mr, and Mrw, 
Barnard^ contended against the forfeiturD, upon two 
grounds, that there was no suiflicicut bequest over, 

‘ and secondl^i that the condition could not be held to 
extend to a marriage without conseat after the tmrty 
had attained the age of twenty-one* 

I, It is a clearly ' stablished rule, that, in the case of 
a legacy liable to ho defeated by a condition snbhc- 
quent in restraint of luaiTiage, where there is only a 
general residuary bequest, thatiti not suJlicient lu sup¬ 
port the conditiuii; which is void, us being held m fer- 
romn, unless there ib a good bequest over of the parti¬ 
cular 
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cuUr Thj« point waa regarded os eotUed by 

I^ord ThurioWf aa appears from the written judgment 
pronounced by him in Scoti v, Tykr (a), 

• a 

There are two ciues exactly in point with the pre- 
sent, as to a mere declaration that the legacy bIvoIL sink 
into the residue on the condition happening not being 
sufficient to alter this rule* The best ts a case cited by 
the Master of the Rolls in /Zcvef v< Ilerae (b) ; the 
other, the case of Oarrttt v. PrUiy Ce)^ In Ilarvc^yA^ton 
(d), indeed} it is said by JJx^Jugtke that it 

was held otherwise in Ajtws Horfier (c), which was, 
a later case than GarreU y^ Priti^^ and appears by linn 
to have been regarded as over-^ruling the last mentioned 
case* But Amos y* Horsier was never decided (/)* If 


1817. 

LcOth 

BitANtox; 


{a) Dick, 71^, Vid,p,72S. 
^*The wjtl before us contains 
a residuary bequest; batthit 
has been repeatedly and well 
enough determined to leave 
the conditional legacy in 
ttalu quo; it oply prereiits 
that which has not been dis¬ 
posed of already^ whatever be 
lU amount, from falliug by 
order of law, to Che execulor 
or next of kin.** 

f&) Where a legacy was 
given upoti'fiuch condition of 
marrying with consent, and, 
if not, that it should sink 
Into the residue of the tes- 
caCoj^s estate, which he gave 
to /. S. it waq held, that 
though the marriage was 
without the consent, yet the 
I ^*^7 V4S uoC Id^t j becaui^e 
it would have been the same 
Uthe testator had said nothing 
alMUt its linking into the re- 
VoL. IJL 


jidue, and therefore was con* 
atroed only in ferTor^jiH,** 5 
Vin. Ab. 343. tit, Condiiiott^ 
Z. d. pi. 41. ^ 

(c) 2 Vern, 293, The 
Court decreed the legacy with 
interest, principally bec^u» 
it was not esipr^stfy devised 
over, but to fall into the re¬ 
sidue 

(d) lAtk.30L 

(e) 1 Eq, Ab. 112. Forr* 

2 ld. 

(f) In Amos r- Homer 
the Master of the Rolls 
thought that a^n^hloary dis¬ 
position was enouglL; but it 
, seems that no resolution wax 

made, as the case went off for 
want ,of parties, and never 
came on agatn^ and U has 
been considered of uo autho¬ 
rity by subsequent Judges.** 
Roper on Legacies, VoK f. p. 
326- 
1 


the 
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the cases above crted are law, (and it has never been de¬ 
termines otherwisej the present U clearly within Ihetn: 
but if it sltoujd be heldj netwillistnnditj^ lliese cases^ 
(hat the mere direction that, on the happenof the 
condhianj the legfacy loall fall into the residue, is sulfi- 
cient to fbcEn an exception to the rule of the civil law 
that such a condition is void, as operating on!) in kr- 
rorerity we have then to consider how this condition is 
to be construed with reference to the particular cir¬ 
cumstances of the case. 


II, The clause offorlciture on marriage without con¬ 
sent mujst be construed to relate to the time w hen the 
legacy would become vested, Pulkn v, Jlcad^^ 2 Atk, 
riS7. Jnthi s case, it is dodam) that, by marriage with¬ 
out consent, the legatee shall forrek, not only one par¬ 
ticular legacy, but all the l>OTietits intended her by the 
Will, Now, by the will, she takes, besides the legacy 
of bOOO/,, and tiie additional SOGOf, given by the codicil, 
a specific bequest of books and household furniture, aii 
annuity of 50L after the {loath of her motlier Mrs* 
//nrA'tr, and lastly her contingent share of the residue. 
In th is case, thcrelbre, tlieie are dilTcrent times ap¬ 
pointed for the vcBting of the i^evcrallegacies, all of 
which ore (o become forfeited on the same event hap¬ 
pening; and, where there are diflercnt times for vesting, 
it seems reasonable to fix upon a certain limited period 
as that to which the condition is meant to ho restricted, 
and then there is no period ao obvious as that of legal 
competency. If not to the age of twenty-one, to what 
other period could the condition be limited ? A con¬ 
dition in restraint of marriage under twenty-one, even 
where there is no gift over, is held a-'reasonable and 
good condition; because it imposes no otlier restraint 
upon the liberty of marriage than was before im¬ 
posed by the law c-f the land. If otherwise, this is a 
condition in restraint of marriage grneraH^j which 

is 
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is within the up<m which the exception (o the 

rule of the civil hiw fuun^tod. Thu?, in Stackpoic v, 
\(mmoTit (a)y Ijord Ijou^/ihorotff^h sajTj “ 1 fim per- 
“ Icctly free in this (-\Hirt, in a rase where the condition 
only operates up to the ai^e of tivcnty-one, and rc- 
^'luires no more thtiu Ihe general policy of Ifie law 
and course of the Court hold lo be proper, to say 
' dieiT nolhing illegal in such a 'Condition. —Con- 
riiie<l to $uch cases, where the reMrnint operaten onlv 
lip to the ji^e, titi which, hy the law and policy of the 
cuiiutry, consent h necesi.'hry, f have ro diOiculty to 
say, there is no authority to learl the Court to pro- 
'' noiiiice:i proposition hO ropugluint to that Iaw,aE{ (hot 
sndi a cm-diliou is invalid/* And see v. 

(h), ajut cases there cited. See also Fn/ 
Porif^r <t ), Svnphi/^ v. (d), Effon v. FMon (rli 

Knf7ppv^ A^Of/es (Z'), where TiOi^l CV/mdr«said, “It is 
“ very iiiinatural for n parent to impose a eoiisonf lo 
tnarria^D duriii" liis daughter’s whole life:’* aricl ho 
held that, in that cai^e, “ tfie condition ol iinirria^e with 
consent must mean, at an earlier time tlian twenty- 
“ one/* SoOsborn v. C^), wluu’c the fc^picy 

was iisado payable wilhiii twelve months after the 
tafor's deatlt^ but, if the tcLi^atee should luai'cv a cei'(;]:iii 
persi>n, then the le^ary was revoked; and the legatee 
having manleJ I hat person after llie tiveivo mouths 
had expired, it was hehl the legacy vested nt thaf 
period, and tlu* tondilion referred only to the time of 
the ve?itiii« 



Lj.ovj) 

V. 

BranTON. 


If it be said tliat, in Uns case, there was no (ime ap- 
jminted tor the vc^itimj of tlioprineipyl legacy, yet those 
bequests,which were made payable immediately,mu^t be 


(«) :J Ves. ay. sec p. VJ* 
0) 3 Atk. 

(c> I Mod. se, 30t>. 

(d) IV. Ciia. 


(i?) 3 Aik. 504, I Vef;. 4. 
1 Wits. 159, ' 

(/) AmbL 0 G 2 . 

(tt)*5 Vps. G‘47 

I ^ hehl 
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l^LOirji 

Vt 

CjiA^fToy, 


Jjcid lo have vested accordingly, and the condition, aa 
to those, to have reference only to the period of vesttn^i 
Ajitl in this respect the additional sums given by the 
codicil are so drcumstanced, and the condition must 
therefore be held not to apply to them, whatever it may 
do Ds to the sums of 6000/, 


The Masteh of the Rolls. 


It is too late to now too late to I'aise a doubt on the legality of 

rai^e a dnuMon the Condition on which iVJrs. right to the 

the iegalif^ of bequests giVen her by the will is made to cease, 
the condJCion 


on which tlie 
Tight of AWh to 
the beij^uests 
under the will ia 
made to cea^e* 


Fn the modern case of IJoshiSiOod v* J^ord Btflkle?/(a) 
the validity of such a condition does not seem to have 
been considered a»at all open to controversy, although 
it was not confined to marriage under twenty-one. 


Then the question is only upon the import and ejfect 
of the condition which the testator has in this case im¬ 
posed. 


When a legacy 
19 to rest) or he 
paid at a parti¬ 
cular age, arid 
there h a clause 
of forfeiture on 
tiiarrbge with¬ 
out Consent, the 
Couit wilt con¬ 
strue it Rs har¬ 
ing relation to a 
marriage under 
the ipecjtie<1 
age. But where 


It was contended, in the hrst place, that, in fair con¬ 
struction, it may be understood us applying only to a 
marriage under the age of twenty-one. When a legacy 
is to vestj or be paid, at a particular age, and then there 
a clause of Ibrleitureon marriage without consent, the 
Court, I agree, will construe such clause as having rcla* 
tiou to a marriage under the specified age. Rut there is 
nothing in this will which can mahe that doctrine appli¬ 
cable to (he case of Mrs. liurmrd. The testator has not, 
with regard to her, spoken of twenty-one, or of any other 
age or period, at which the beriuests matjj^ to her were 
lo take ellect. He fe>es make some specific provision 
with respect to the event of any ofhls grand-nieces being 

(ti) 10 Ves. 230* 


under 
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Ltoyri 


Bi^a 


NTON. 


uruler tile age of twenty-one at his death—nnd> ivith 1817* 
regard to them, the argument might have some appli¬ 
cation: but MrB» Barmrd was above that ngc before 
the will was mude, and yet the testator has thought 
proper to include her in Ihe condition, by extending it no age is speci- 
toall his grand-nieces. The bequests to her vested at if thv 

the testator^s death, liable to be devested by her mar- Court can limit 
riage without eqnsentp *he condition to 

atnarrinigd with¬ 
out consent under twenty-one. Clearly oof, where the jiurty so ijiai' 
ryieg was aboTo twenty-one at the date of the will* 


Aa the condition in this case is certainly a condition 
subsequent, it was contended, in the next place, that, 
without a devise over, it can produce no effect, and that 
here there is nothing which can be considered ae n de¬ 
vise over in (he event of a breach of the condition. 

Whatever diversity of opinion there may have been 
with respect to thcneccssity ofadeviso over in thecaseof 
conditions precedent, I apprehend that, without such a 
devise, a subse([uent condition of forfeiture on marriage 
without consent has never been enforced. Different 
reasons have been assigned by different judges for tho 
operation of a devise over. Some have said that it af¬ 
forded a clear manifestation of the intention of the tes¬ 
tator not to iiiahe the declaration of forfeiture merely 
Urroremy which might otfionvisc have been presumed. 
Others have said that it was tlic interest of the devisee 
over which made tho difteretice, and (hat the clause 
ceased to be merely n condition of forfeiture, and 
became u conditional limitation, to which the Court 
was bound to .give eflcct. Whateyer might be the 
ground of decision, it was lield tbatJSvhere tbe testator 
only declared that, in case of marriage without consent, 
the legatee should forfeit what hai|*beeii before given, 
but did fiot say wlmt should become of the legacy, such 
declaration would remaiu wholly ijioporative. 

Whether 


A sub^^uert 
condition of for¬ 
feiture on mo^r- 
riage Mfithaut 
consent, where 
there 13 no de¬ 
vise over, will 
not be enforced. 
The reason of 
this rule is dif¬ 
ferently assign¬ 
ed — either 
he&iusc the be^ 
quest over 
0 (fords amani^ 
festatlon of in- 
tentioii that tho 
condition Is not 
merely ia f^r- 
rortfjfi/ or on 
account of the 
interest of the 
legatee over- 

Whether a 
mere re^idunr^ 

to a disposition 
of the le^cy, 
qttfFre- But, 
where the tes- 
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V, 

A.^rgN, 

tator declares 
that, on tlio 
liappening of 
the condition, 
the ^hsU 

fciLL into the 
slduCj that is nil 
express dispobi- 
tion orcu 


■P 


W]jellier;i luorc residuary bequcstamouiiteclto n dis- 
posiitiun oftTie legacy, has been matter of much cotitro- 
versy * Ju //rtrtry v. Astm (a). Lord Chief Jusiice WiUes^ 
and Lord Chief Baron Comyn^ held that it did* Lord 
llardra^icke did not thoreexprcHf^any opinion on thepoint 
—but ill the subsequent case of Wheeler v* Binghmn (4), 
he decided that a rosidiiury bequest wasnoti^uchu devhe 
over Hs the rule required. The case ofScoW v*7'y^/fr(e)hns 
been sometimes considered ns a contrary decision, lint 
it appears /Vom the copy of Lord judgment in 

lyickens^ ^thot he thought it Iiad been properly held that 
a rcsfdimry J)cquest Lfl the conditional legacy in slaiu 
quo^ and that the ground of ]ii» decision waSj that Mrs* 
Sc.oii never came under the description to whicli the gift 
of the lOjOOO/* was attached* In the present cassj there 
is a direction that the forfeited liequcsts sliall sink into 
and constitute partofibe residue lliorein aftenvards hc- 
qucatlkcc]. It does not rest therefore on a mete decla¬ 
ration of forfeiture* There ia un express disposition 
made of whut is to be forfeited* It was said that a di* 
reciion that it shall falllnto the residue h no more than 
the law would imply, and cannot therefore amount to a 
bequest over* But when it was decided that a residuary 
clause did not carry such a legacy, it was hy consequence 
decided that it did not fall into the residue—for if It 
did, the residuary legatee would he eiif itied to it* What 
in here declared ia, that that residue which is thereinafter 
given sT;all include in it the legacies declared to be for- 
feilcd* In the case of Wheeler v. Bin[^hfm(d)j Lord 
Jfftrdwicke held that (licre was a clear distinction be¬ 
tween a mere residuary bequest, and a direction that the 
legacy should sink into and constitute a part of the re¬ 
sidue, And the contrary had not been decided in Gan fit 

(u) 1 Alh. 375. , Dfck, 7 ^ 23 . 

(&> 3 Atk, 364* {d) 3 Aik, Jfl l* 

(0 2 bio. 43J* 4Hr* 

' v* Piitfji 
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V* PriU^ (rt) ; for the will contained no such direction, 
and tfae decree could not therefore proceed on tlieground 
stated by the reporter {b). 

1 am of opinion that there is in this case a valid de¬ 
vise over; and, as the marriage appears by the master’s 
report to have been had without consent, it follows that 
the forfeUnre takes place. And there is no quostioti 
but the forfeiture extends, not only to the future in¬ 
terest and dividends, but to tjie capital of the principal 
legacy, and likewise to the fund directed to he set apart 
to answer the annuity to the mother of Mrs^ Barnard^ 
to which the daughter would otherwise have been en¬ 
titled at her dcceasei 


1817. 


Iii.oYU 

t)- 

BllA24TONi 


It Js impossible to make any dlstiiictioii as to the 
2000/, giveti by the codicil. For that is given subject 
to the ^amu jumpers, provisos, directions, and JiinitU'' 
tions, as are contained in the will with respect to the 
GOdOL It is by a proviso that the forfeiture is declared ; 
and to that proviso the 2000/. must be subject, also 
to the direction that the forfeited shares shall sink into 
the residue* ^ 

It is unnecessary to say whether Barnard would 
be excluded from n share of t!ie residue, if the coii- 
tiiigency on wliich it is given to the grand-nieces should 
hcippeti. Jt may never happen, and therefore there 
is no question upon it which the Court ought at pre¬ 
sent to decide. 

(a) 2 Vcm. 

(A) It haT?h^ been by lih Hormitr that the dr-, 

ctt'c! itt the case of Garrett v. rtM Id nok for - 

a^si^neil, have prcccHcd on the gruuiid a^^ig^iien by The ro 
portCf, I ha¥G consulted the reghtcr*® book, and liud that, 
Hithough no reason for the decree is there stated, it niay 

rnlhc'T 
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Bhamton* 


rather be Inferred from the clrcuiaataaces (which are rerj 
j>ecuNar) that the case rcaliy turned on the ^ud9€quenl (tppro^ 
hation of the person whose consent was required^ (as in Pol¬ 
lock Xy Croft (d), and others of that class of cases there 
cited,) coupled perhaps with the rgnoreiice of the party as 
to the restriction in herfather^'s will, anti the suspicious con¬ 
duct of the sou, to whom the legacy, would otherwise hare 
gone OTcr by virtue of the residuary clause* It will be ob¬ 
served that the condition was a condition subsequent# 


The material circumstances of the case were as follows; 

N 

Reg. Lib# 16SS# A. fo# BSL 

John Oarrctt^ af\A Eiizyhi^ « . . - . PlaiutiiT?* 

John PrcUjff (ICjcecutor of Ridutrd Pre/(y, deceased,) Joseph 
Strioenj Ilenr;^ Ncsbit^ and JoA« Peirsoriy - . Defendants. 

e testator, (who was the father of the plaintiff Elt:uL^ 
bcfA and of the defendant JoAn PreU^^} by his wN), after 
appointing his son (the defendant) solo oiecutor, and. the 
defendant Scritjen, and another, overseers thereof, be¬ 
queathed to the plaintiff Elizabeth (then Elizabeth Pfettiff 
spinster,) 3000f. to be paid to her In manner following; 
that ^OOOf. (part thereof) when she should attain twenty- 
one or upon her day of marriage, which should first happen 
after his (the testator’s) decease, and 1000/. (the remain¬ 
der) at ihoend of two years after hor attaining such ago or 
her marriage^ which should first happen* But, in case she 
should die before attaining her ago of twenty'-oue or mar- 
* rjBge, then he gave all the said 3000/. to the defendant her 
brother, lie further willed that, until her said legary 
should become due and poyabir, she should have, for her 
maintenance, the sum of 40/* fter amuniy and he directed 
Serwen^ as he had been an eitraordinaTy kind friend to 
him, to continue hvi love and kindness towards his child- 
ren. In advising and directing them in their whole con- 
cenia ; and thereby obliged the plajnlllF and her brother 
“ to follow hlsadflce and counsel in all things,” Then fol¬ 
lowed the clause, that, if, and in case, the plaintiff should 

be married before she attalnGd twenty tone, without the 

\ 

(o) Ante, VoU L p. 181, 


“ consent 
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consent of his said worthy good friend, (in case he ba 
*' then Lhingj) then the legacy of 30D0f. before given to her 
should cease and be void, and in lieii thereof be gave to ber 
“ 500 f, only.” 


1817. 

Lloyo 

V, 


The Bill, after setting forth so much of the wUl, pro¬ 
ceeded to state that, after the testator’s death, the plaititliT, 
with the knowledge and at the dealre of ber brother, went 
to reside with the defendant Peirson^ who was their nearest 
retatinn, and, while at his house, a marriage was treated by 
Peirson with her present husband^ the other plaintilTi whom 
she married accordingly. That the plaintiffs had applied to 
her brother, as eicecotor, for payment of the legacy, which 
he refused, pretending that the marriage waa had without 
Scriven's consent, and that the plaintifTs knew of the prof iso 
in the will ; whereas the plaintiffs charged that they were 
kept in ignorance of the proviso lilL after their marrkge, 
**' which was done with the greater haste to avoid the impor* 
“ tunity of the defendant Prcit^*3 wlfe^s near relation, 
whose fortune was far inferior to the plaintiffs portion, 
“ ami against whom she was wholly advhed.” That she 
had been often Cold she had 3000f, for her fortune, and 
might marry whom she liked. That Serioen was after- 
wards consenting, and rejoiced that she had escapecK Iho 
defendant’s wife's said relation/’ The Bill then insisted, 
that if any formal assent of Scriven be wanting, as ia pre- 
tended, yet,having taken the advice of the relations she 
was placed with her at her brother’s request, thepLahitiffs 
were ncTcrthelesfi entitled to their legacies by the Justice aj 
ike CouTtP 


The deffimlant Fref(y, by bis an aw er, did not deny that 
the plaintiffs were ignorant of the clause in the will till 
after their marriage; but he said Chat, the will haring been 
proved In. the Prerogative Court of Canterbury, they mi^ht 
haec resorted to it for Information as to its contents; and 
lie doubts nut that Che plaintiff John perused the same, 
be being a scriveuer, and a man In ^ ears, and versed in 
“ business, and tho words of the wilt being very plain and 
capress/’ flo Insisted that by the,wilt the testator bad 
given to liim (the defendant) all the rest and residue of 
Ids estate; that tho plaintiJTs maiuteaance of 40L per annum 

determhied 
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h<?r lasirriagc ; nod that; to the ptlncipal 
m regard they Imd intermarried without the keow- 
“ icifge or approbation of ScHven^ theroforo the legacy ceased 
<< and'became Toid, and was due in Jieu thereof, which 

ho wa$ ready to pay^ and prayed it might be disposed of for 
big sVster^s beat advantage^” 

The dofcndaiit Scri-oen said that the testator liarJog made 
him overseer of his will, he was always ready to giro the 
best advice and usbistance to the infants — that, after tb« 
lestator^a death, he took the plaiotijr Elizabeth home to hia 
house, intending to have Ihe care of her person, but was 
disappointed by the improvident marriage of the defendant 
Prett^^ ^^ho, being then an apprentice not yet out of his 
time, within a month after hit father^s death was prflTailed 
on to marry ono JudUk PaitU, and, together with his wife^s 
father, took possession of the property, and managed it them* 
fclviis; whereupon he (Sciiven} told them, that, since 
they had got the pLaintifPs portion into their hands, it 
would be convenient they thoutd aho have the care of 
her persoiiand aha was then accordingly removed to 
Pattie*s house*^ That JPofj/e, having a son toicatds iJte 
laWy* designed to marry him to tho plajihtitf, and that 
the^plaintiflf was importuned by her brothorns wife for that 
ptitpoac ; but he ^Sefiven) wa.9 not consulted in it, and, if he 
had, believes he should not have consented/* 'That the 
plaiiitill' was afterwards rontoved to Patr^on^^ hoLi£e, ua he 
believed, by her brother's consent; and that, the day after 
her m*£rriage, /*«Vjon, together with th^ defendant Prtltf/^ 
came to his (Scrivm*^) house, and acquainted him ihere- 
with, at which he was tjurpriseJ, but said, since she had 
married without hia consent, he was very glad she Imd 
disposed of herself to so worthy a person, whom ho had 
known so long; having done mndi beUer, in his judgment, 
than her brother, who m he had reproved for marrying with- 
** out his consent, telling him it might be an example for his 
sister to follow/' 

'rhe defendanta Ptinon mid also spuhe of the 

design furtned by Paple to marry his son (an attorney) to 
tba plaintiif, in order whereto it was contrived thiVt this 
son should go along with the defendant Prdf^ into the 

“ fVcs( 
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fVesi Ctfuntri/^ x'ltid mrtke some eiccu^e uml [eavo himt and 
returi) to marry the iiJaintifT before her brother should 
come to town ; but Prettjf hiivjng intimation of the plot, 
and by oKporieBce kno wing that Patth was not capable of 
giving his $oa any thing answerable to his siater^s fortune, 
before his Journey desired PciVjofi that hh sSater might 
be kept at Kiii house, to aroid any such attein|it, doclaring 
hia aTOTstOEi and his shtor^a distike to itir^That young 
** Pai£ic wrote a letter of love to her on the joiinicy j but 
plaintiff anderstending the plot, remoTOil herself to 
sotfs hou^e, where the marriage soon after took place. 


1817- 

Llo ¥» 

Ur 

BuANTOy. 


Pciryon said further that tie knew nothing of the cUuao of 
reatnetion in the will, being that'the father de- 
dared, her portion was 3000A, and uone could hiudeir her 
froim it. That Serwertj wheu the defendant Pretty com- 
“ plained of such de-tign, declared that, if Pfttile*A son 
should marry her, bo would have her portion whSher 
they would or no-^* He added that tlio testator lisd a far 
greater love for the plaintiff than for her brother. 


The Court declared that the pla Intilfs were well entitled, 
TiotwithnStunding the clause oF Tcstrictioiii, to the legacy of 
3ncX>/,; and ordered that the defendant Preff^ sliauUl.piiy 
the $amo with interest on ^000/* since (he marriage; refer¬ 
ring it to the Master (o compuLo iotcrest thereon, and also 
what was due to the ptainptiff for maintenance until the mar- 
riagfl, and to look into the settlement made oti her marriage, 
and, if ho should fiDd it to be not answerable to her fortoue, 
to see that a proper settlement might be made by her litia- * 
band* 
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SIR EDWARD KNATCHRDLL, BafL and 
DAME MARY Iiia Wife, HENRY CURSON and 
BRIDGET Ills Wife, GEORGE DE BILUNG- 
HU RSTand ANN his Wife, HENRY MICHAEL 
GOOLD and ELEANOR his Wife, Plaintiffs; 

AND 

STEPHEN HENRY GRUEBER, Defendaivt. 


[This case was very fuiJy argued before the Lord 
Chancellor at dilf^r^nt times, both on the gene¬ 
ra! doctrine of the Court as to the execution of 
a contract with compensation for a partial de¬ 
fect of title, and on the particular circuinslances of 
the case itself: but, from the new which his I^rord- 
ship has taken of it, it seems unnecessary to report 
those arguraenfe.J 

The Lord Ciiancelloii. 


Oil a bill by 
vendor, for 

speci&c per^ 
formaoce, with 
an atlovrance to 
the dafendant ’ 
by way of com- 


T HIS case (a) comes before the Court upon an 
appeal from a decree proiiouncctl by the Vice- 
Chancellor* 

It appears by the bill, that, tn OWuirr 18(1, the 
plaintiffs, who werei^ejsed of the estate in question, had 


pcusation fora 

pirt of the estate to which the plaintiff is ui^iible to mehe a good title; 
the defendant having tnken po^es&ioti under the agrecoicnt, one of the 
terms of which wai that immediate possession should bn given and, 
jii the coarse of disputes which arose subsequently as to the title to this 
part of the estate, having been turned out of the possession so taken; 

that the vendor, ici so turning him out of possession, has abandoned 
his right to a specific performance; end the bill dismissed accordingly; 
without going into the question as to the piateriatity of the defective part. 


(o) Reported, 1 Madd. 1^3, 


prop t s 
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proposed to sell it by auction, in lots, aa described In 
the printed particulur, and under certain conditiooi. 
The particular^ (which waa referred to in the contract 
allcrwards entered into between the plaintiffs and dc-» 
fendantp pointed out a Bomewliat more prudent mode of 
dealing between the vend ore and any person who should 
happen to become the purchaser at the auction^ than 
seemed to be afterwards thought of in framing the con¬ 
tract, of which this bill seok^ the performance. By (hat 
particular the property was distinguished into three lots, 
the first of which was represented as a valuable freehold 
estate^ containing a spacious mansion-house and several 
pieces of land—some of them fas, d now understand, 
is admitted on all hands) ibmlng a part of the estate 
called Cole Nash (a circumstance which seems not to 
have been ascertained to the satisfaction of both parties 
when the bill was tiled): the second of which lots was 
described under the name of The MaTior^Farmy but 
which, in the proceedings, is denominated T/ic Stone- 
Sliie Fanriy and is part of tlie premises after wards sold 
to Wildman: and the third ia called Marsh L,atidj and 
is described as distinct from all the rest of the property, 
and as constituting the third lot entirely by itself. 


1817* 


Kt^atciibulc 

Gituiaca* 


This sale by auction* however, being intended to 
take place only in case the estate should not be bold Ely 
private contract, it is admitted that an agreement was 
entered into on the 15th of OcMcrj IBII, between the 
plainliflfs and defendant, for a sale of the estate to the 
defendant: but it was nevertheless agreed (and I no^v 
mention the circumstance bccauae the bill alleges that It 
was at the suggestion of the defendant, who wished to 
become purchaser of a part only, and not the whole of 
the property; while the answer InsiMs, as I tldiik Is 
also eslabliahed in evidence, that it was not at the in¬ 
stance of the defendant, but of Sir E<lt&ard Knatchbull ;) 

that 
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1817. that tho cgtafe eliouM still he made the subject of a sale 
by auctron, notwithstanding the contract. 

KWATCHaofx 

u. ^ 

CauznEn. It is necessary to attend very particularly to the terras 
of the agreement so entered into between the parties. 
It begins by stating^ that the plaintifTg (parties to the 
agreement of the hrst part) ** have sold by private con- 
tract to the (defendant) for rj9,000/.j and the (de- 
fendant) liatli agreed to piirchasic for that sum, the 
“ fee-simple of estates of the late Mr. adver- 

“ tised to be sold by auction at j fversfifttn on tho IGth 
insf. in fhiTC lots, including the timber and under- 
“ ^Tood, free fiom'a Itincuaibra rices, except the 4]uit- 
rents and reliefsj the land-tax^ the existing lease of 
** pS7oMr-^/*7c ivjruMj and the other incumbrances set 
forth in the priiiled particulars of sale. That die 
(defendant) s^hatl pay Mr. J. //mitphrU^t (the agent 
“ oft he vendors) on tlie oxociittoo of dus agrcemeiif, ns 
and by nay of deposit, the sum of ,0000/., to be paid 
to the vendors on the title being approved of; the 
sum of 19,300/. to the vendors on the 1st of Fi hrimry 
next; the further sum of 17,300/, to the vendors on 
“ the 1st of nexi; and tho sum of 17,^00/, 

(being the remainder of tfie said sutn of 59,000/.) on 
the 20th of September next; with interest upon the 
unpaid instalments, from the date of this agreement, 
“ until paid, after the rate of 5/. per cent, per aim/’ 

Then follows Ibis part of Iheagreomont—and a very 
material part in my view of tho case, it is-““ That the 
(defendant) 'hall have immediate possession of the 
“ mansLon-house, gardens, and back-orchard at Nax/t, 
and also of the wood-land and inarsh'']ai]d on hand, 
and shall receive the rents of Si(me-Siik liiniti, and of 
the farm at ATe/jtA, and other parts of the estates, 
which arc }Qij J^om Micbachittix dfir/ tasty to which 

“ lime 
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time all outgoings shall be paid by the vondora; but 
the vendors shall retain posaeeston of the title-deeds 
until the above consideration money ant! Interest flUall 
be fuJly paid, and the purchase completed; and, in 
the mean time, the unpaid part of the consideration 
money shall stand charged and secured upon the 
" estate/^ 


1817* 


K natchHULL 
GiiUEB£]U 


The first of tlio terms of ihia agreement there lore is, 
that immediate possession shall be given to tUo pur¬ 
chaser ; and then follows this itipulation :—That the 
tating possession, and receipt of the rents, shall not 
l>o considered as an acceptance of tikc title : but the 
(defendant) slio)!, notwithstanding^ have a good and 
marhetable title made out to him/* 


The agrcoinent then goes on :—" That the vendors 
shall^ at their expencOj forthwith furnish to (the de- 
fondant) 00 abstract of the title to the estates, and 
“ make out a good and umrketable title to the same, 

“ free from incumbrances, Tliat this agreement shall^ 
on or before the let of February next, be carried^uto 
“ execution by ench conveyances and assurances as shall 
be advised by and on behalf of the (defendant), and 
“ such part of the purchase-money as shall remain uii- 
“ paid shall be secured according to the intent of thi^j 
agreement, in"such manner as shallbe advised and , 
“ approved by C* Butier of Imt, on the part of 

the vendors, and by 6r. Cba/'i:', o f the Tempie^ on the 
part of the (defendant). That the expenses of alt 
fines and recoveries (if any necessary), and the mak- 
“ ing out the title, and sucli other expenses as arc 
“ usually paid by vendors upon sale by private contract^ 
shall be borne by the vendors; and the expenses of 
** the conveyances and bucIi other deeds as shall be 
“ deemed necessary for securing Ijie payment of the in- 

“ stalments 


1 
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1817- Rtulmonts slmJI lie borne by the (defendant)- That 

‘‘ the (deiendani) «hatJ» if he thinks proper^ have the 
K.KATciinui.r. furnilurc and fixtures in and about the mansion- 

GnurBEn. hou^D, Upon paying for the same according to valua* 

tion^ in the usual way; otherwise the said furniture 
and fixtures shall be forthwith removed from the pre- 
misce. That the sale of the estates shall take place 
as advertised ; but the same shall be bought in on the 
** part of the vendors j and, if any part is aold, aucli sale 
shall been the account and at tlie risk of the (defend- 
ant), as well in respe/it of the auction duty (if any 
shall be incurred) as in all other respectsj except with 
regard to tfie expejiscs already incurred, by adverti^^ 
Jng, by catalogues, and for the commission of the 
“ auctioneer; and, if by any accident or oversight, the 
auction duly for what is bought in shall become pay- 
“ able, it shall be referred to two persons, one to be 
chosen by the vendors, the other by the (defendant,) 
io consider and decide by whom the said auction 
duty shall be borne,—whether by the vendors, or 
“ by the (defendant) ; and, in case they diSer, the 
arbitrators shall choose au umpire, whose decision 
“ shall be fitiab That, upon the delivering up of JViwA 
“ rarm by the present occupier, who is jenaut nt will, 
“ such part of the stock and cri'jpas is usually taken by 
landlords shall be taken by the (defendant) at a 
valuation according to the custom of the country. 
“ That, if the (defendant) shall neglect or tail in 
“ the above ogreement, the deposit of 5000^- shall 
“ be forfeited, and the vendors be at liberty to resell 
the estate, either by private contract or public auc- 
“ lion, and the deficiency of the aforesaid sum of 
52,000/. on such sale (if any), together with all 
charges attending the same, shall be made good by 
the (defendant). That, in case the (defendant) shall 
sell either of the ^id lots at the present auction, the 

auctioneer^ 

e 
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aiictionecr's commission on such lot or lota shall be 
^^paid by the (defendant); and, in that cascj the 
vendors Ijoreby agree to convey such lot or lots to the 
“ (defendant,) or the purchaser or purchasers, on pay- 
ment to the parties of the first part, of the sum or 
** sums of money for which the same shall be so sold, in 
“ payment pro of the aforesaid iustalmcnfs. That 
the vendors shall join In all such notices to quit, or 
to repair, as shall be required by the (defendant) to 
be given to the tenants of the estates/' And it Is 
signed in the usual manner. 


IS 17. 


KNATCltBLI LL 


GnuEBca. 


Tt was intended, then, by thi!^ dgrocment, tlmt the 
sale by auction should take place, and tliat at such 
the estate should he dealt wilh as being divided iiilo 
three lots, wliicli maybe called, for distinction, JVdsh 
Cmtrl (including Nash FarmJj Stone*SitIc Funny and 
Marsh JLand. 


In the first of tiicsc lots, as I understand, are incl itdod 
the twelve acres which constitute Cok^Nai^h^ It appear:^ 
from tlie evidence that Cok*Nusk had !)ccii purchased 
by Mr* Ifawkins (the ancestor of the plaintiffs) in 1770, 
not only with a‘ very iniperlcct title, but without the 
pretence of a marketable title; and, if the papersi and 
title deeds of the estate had been looked into at any 
time tiefore the sale by auction, they would liavo fur¬ 
nished the means of ascertaining tlint fact. It is (julte 
clear that the vendors themselves knew nothing of their 
title to Colc-Nash, whatever (hey may have known as to 
that which they possessed to the rest of the premises,— 
not only, that they were ignorant of the nature of their 
title to it, but (hat they could not tell where Cok-Nash 
itself was to be found ; as to which, cicn now, many 
years after the date of the agreement, they state that 
certain parts of tlio park were poinfetl out as constilut- 
VoL. HI. Jv iiJC" 
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in^ tfiat propprly, though nothing can he more clear 
than that no part of that property h situated in tho 
parh^ but that its true siluatioTi is as 1 shall presently 
describe it to be. 

The depof^it stipulated by the agreement was paiiL 
The defendant, wIlo had the option of taking the furiii- 
lure, declined it; and, shortly afterwards, upon u <tucs^ 
lion arising, by which party the taxes were to be paid, 
Sir Edu^'ard Knaichlfu/i waa required to take away the 
furniture, which he dJd^ but not according 

to the express terms of the agreement llo^vever, as lie 
did remove it, no inference Is to be drawn from his not 
haring done so ^^JbrihTs>ilfty* as was there stipulated, 

Tlie sale by auction took place; and Mr. jyitdniau 
became tlie purchaser of the Slant^^Slik FtmUf at a price 
which, together with the value of the timber, amounted 
io li,900f^. The deiendant’s concurrence in this put- 
chase (which purchase could not be completed without 
^hat concurrence) U held out by the bill ns a prouf of 
hla acquiescence in tlic title, which was the same to 
Stonc-Siik Eitr/n and to the olhet- parts of the estate, 
except Coit~Nash: hut, ns fjir as 1 afu able to collect 
from tlie answer and the evidence in the caussc, the 
defendants concurrence cannot be stated to aiuouiLt to 
more than a concurrence in that single ad, with an 
express protest that it should Ijo without prejudice to 
any objection lie might himself have to the title. 

The bill proct eds to state that the defendant treated 
the estates as his own, with such title as the abstract 
discloses, and that the mans ion-ho use and garden are 
ulill in his possession—not saying, however, that any 
other parts of the estate are in his possession—but 
alleging, neverllidess, that he treated the whole as his 


1917. 


Vf 

GnucBca, 


own. 
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OHvn, and had made a map of l 1 of Jus ow n rs(ate» 
T/io plaintillsaUn iKsiE a ,;^ood Irllo ciui l>e uiadr 

to tlic wlioJo“Or, if oat to tin; ivliolo, at Joast So all ex* 
ccpt about twelve acres, “ in respect of tvliichj if ihe 
defoiiduTit entitled to avail him^elforariy objectbir, 
a reasonable deduction or abatement niaj be made 
from tlie purclur^e money that tijc agreement iia^j 
never in any nutnner been waived or chandouedj but is 
ii ^ood and hbiding uf^reement, and ought to l>e carried 
into exeentiun — and that, upon tlie defendanfsrefusal 
to comply witli tiicir proposal of a reference to arbitra¬ 
tion, tbey served bim with ii notice lliat they (the vend- 

-i 

ois) were in a situation to deliver post^cssion to hiiii 
agreeably to the contract, and required lum forthwilb 
to place Ih^ [uirchase iiionoy in Exclierjner bills, tbero 
to remain pendingthe proceedings which Ids refusal bad 
rendered necessary — liut iieitber hud bo complied with 
that Just requisitiutn '^rids notic'* is daicd (ho third 
of A^oz'< jjiOryf 1812; aud (he dufe is uiateriaJ, because I 
do nut find, ilirotigliont the bill, any slalemont id' the 
transactions wliicb took pTace between the parties, as 
taking or retaking possession, or with rrbition to the 
coiTesjJondciice, froni the lime of the e^ec□liollo^ the 
agreement, lo tins j<l of IS 12- All that is 

]uit in issue liy the bill is, that the defendant never 
made any objection to the title, except to this small 
piece called —that this small piece issopa- 

** rate and detached Irom the rest of tht? estule, or may 
“ bo separated fiom it without any material inconve* 
uicnco or injury; being a pba of ground on which 
there is no budding whatever, an^l lying without the 
gates or iiiclosurc of Aft*:h (the principal riian- 
sion-hou'-e and estate, coirsisting ol about 32t) acres, 


and from wldch it 


is entirely divideu by a road.’’ 


The prayer of the bill, therefore, is, fora specific per¬ 
formance of tlie agree ment, and an account and pay- 



IS17. 


ix.wATcimeLL 

a* 

GliUUUKK, 
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mcnt of ivlmt remains due for principal and Inierest of 
the purchase money — " nndj if the Court shall be of 
" opinion that the defendaiit is not bound to take the 
" twelve acres called Cole^Nash^ then that it may be 
ascertained how much ought to be allowed him by 
way of deduction out of his purchase money in respect 
" of such premises, and that the same may be allowed 
" him accordingly in taking the account/^ 

To this bill the defendant has put in an answer, the 
substance of which iC is difTicuU to state shortly, be-^ 
cause, having reference to all Uie correspondence which 
took pJaetj that correspondence must be treated as part 
of the answer itself, and it is impossible to come at any 
true knowledge of the nature ofth is transaction, without 
going at great length into the facts which that corro^ 
spondcncc discloses. 

After admitting the agreement, and payment of the 
5000/, as a deposit, the dcfendaiit reprosenta that be 
declined to take the furniture mid fixtures in and about 
the mnnsion-llOu^le, according to the option given him 
by the agreement, and gave notice to the plaintills, or 
their agents, that, if he (lbe< defoiulaut) became liable 
to any taxes in coiiser^ueiice of the same romaiiung on 
the premises, he should consider the plaiiitilfs as liable 
— but did nototlienvise insiHt on the removal; and the 
came bad since been disposed oft He then states the 
sale by auction, and says," he admits that, immediately, 
or soon afterwards, be (the detbiulatit) under and by 
“ virtue of the agreement, and by the authority of 
" the plainliff Sir JE. A^?wWi!5w//, entered into posses- 
" sjon of the inansion-^hoijse and gardens, tliotigh not 
" by way of a residence for bis family ♦ but he is not 
now in possesRion thereof, nor did he continue in poiif'- 
session thereof longer than as after mentioned, not 


1817. 


KWArriiBuj:.L 

Ot 


was 
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\vas )iG ever able eflectualJy to avaiJ hinisoif of sutli 
posseeifion, by reason of the difEcuUies as to the title 
“ after mentioned/’ 

It appears thatj. on the 14th of November^ iSMj an 
application was made l>y tUc detendant’s solicitors to 
tlie solicitor of the plaintilTSir E. /jTww/tVi&fl/^voquiriug 
“ the abstract of ilic pieniigcs purcUased by Mr, Grue- 
—and adding, Mr* //. will be pleased to fur- 

nish a general abstract of the whole property, as first 
‘‘contracted for,’^ They write again on the 11th of 
Decf^mber^ ISH, to remind him; and, oiithe@6thof 
“ jyecember^ the plaintitF’s solidtor acquauits them 
“ that he has sent the abstract of Mr, Orwcic/'^spurcliase 
according to ihcir desire—»the larger abstract con- 
‘‘ taining Sione^SlUc^ as well as Nttshj —though an ab- 
‘‘ sfract of Sb>Jf(^-JS^^7cexclusively bad been furnished by 
him to Mr, WildtmTi*^ solicitor—the lessor abstract 
“ forming a part of Nasfi, but Iwiiig in fcict a purchase 
‘‘ under Mr, will, distinct from the purchase 

“of Nftsk^ from his co-heiresses,'' He adds, “ Some 
‘‘of the co-tenants have incumbered their shares^ of 
“ which separate abstracts will be delivered without 
“ delay, and *it is intruded to pay off these incum- 
“ biaJices previous to the completion of the purchase/’ 


181 T- 



Knatciibull 

u- 

GutJEaxR' 


On the 2,9d of ISIS, the defendant’s soli- 

citortj laid the abstracts first dent before counsel; and it 
was not till the 24lh of ^ptil that the Supplcmaitai 
abstracts promised tu the letter of tlie26tEi of Decem¬ 
ber w'ere furnished ; but in the mean time the defend¬ 
ant had caused notices to t|iiit, signed by Sir E, .Knaich- 
hull, to bo served on the tenants. It is also stated in 
the answer that several of the deeds mentioned in the 
two first abstracts were not produccd-^that many of 
Lite btateuieul^j in those abstracts wvre unsupported by 

evidence 
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1617 , Dvi(lorrce-*“anJ fiiat tonsiJcrabledifricDlty siroscin iden* 

tTtc property* TKcti there h anolhci' objection 
KN.^ ff jiuuLL j^g to the marsh lands comprised in lot J, 

-p 

there ^vas afieticieiicy on tlie abstract of acres out of 
f}5; and It is st^ted^ that on the ^tli and 7ih of Ma//^ 
conferences were held Ijctwuen tlic respective solicitors 
on this deficiency, as well aa on the title to Colc-Nttftfij 
and otfier dilficuUics appeariiifi; on I he face of the ab¬ 
stracts} when the solicitor tor the plaintifi's inlbrmed the 
dotbndant’s solicitor. Jit answer to such objections, that 
Cole-Naxh had been laid openund Ibrowii into the park 
belonging- (o that tlio deficiency in tlio 

quantity of the marfsh lands aroso from tlie ditrerence 
between nn old estimate and recent admeafiurcnicnt-^ 
and that the staleuionts in the alislracis wlirch were nn- 
supported by cadence iveie matters of tindonbted fact, 
although no uvideiicc could bo obtained respecting them. 

On the I5tli of A/oy, 1812, the solicitor for the plain- 
tifiis makes to the defendant’s solicitor a new representa¬ 
tion ill writiu" respecting Coic-jV(fsfi^ wliichlmd before 
been described as a part of tfie parli, and is now slated 
as consisting of the premises comprised in five several 
numbers, forming component parts of'lot one, in the 
printed particulars* 

Oil the i5tli of Jtffti/y the ooiinset before whom the 
abstiacLs ;vciti laid, returns them to the defendant's 
solicitors witli soveral rpiericsand observations <ii! ihc 
margin of the fu st abstrnclj and written sit llio foot, as 
follows The FPcovery suffered by /* C* in !758 
did nut bar Iiis estate tail, or tlic remainder over. 
Unless, therefore, the vendors can shew, either tbal 
all Ills children are dead without lifsae, and that 8ir 
/* C/s daughters died without issue (which I take 
** not to be the fact)} pc tliat they are barred by the 

Statute 
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Statute of Limitiilions, tliey cannot make a good title 
to ihe |>miiises in fjiiefition/' On (lie 16th of 
this opiijjon, and the marginai ob&ervatioiifi^ were com-* 
niuiiicated to tJic solicitor for the plain tills, who on the 
^23d returned the abstract, with answers to the observ¬ 
ations, which answers, or many of them, the defend¬ 
ant says lie has been informed and believes were very 
un!ja1isfactory« 


1817. 


KNATCIiaULL 

Giiui:nEn* 


The answer then states some material transactions 
between the delbndant and RuUojt^ who tlien occupied 
Nash Court EjMm, comprising tliegreatestpartof Jot one, 
witli the exception of the mansion-house, stating him¬ 
self to be tenant Ihereof at a rent of 500/* a year; 
wliich, it may be said, was holding it on very favourable 
terms to himself, Chough he appears t#Jmvc originally 
thouglit otherwise; and it is intimated that one of the 
jdaijitiiF^ had an interest in bis keeping possession; but 
Ruiion at mi early period gave notice to the dcJendaiit 
tliat, at I\riehadmas^\\\M\\\ he was to quit, he sliould sell 
llie stock and crops cif grass and corn, and uianure, and 
every thing due lhat could be sold, and even more tlian 
was usual ^according to the custom of tlie country) Ibr 
an occupier to sell, oH'the premises; nmking Idm an 
oHer to purchase. Some <hirici]lties having arisen as to 
RuUoh'% right to do this, a remonstrance was made to 
Sir H* KntttchhuU^ who reconimeiuled an urbitration, 
and tile cirEntrator determined in favour of Hutton, 
Upon tills, the defendant purchases; and in his onswor 
be com plains of his f>ciiig forced to do so, and speaks of 
the «rbilralor’'s not Iniving done justice. However 

■j 

there is the arbitration ; and it does not seem iiialeriat 
to tlio present ([ucstion to consider whether the ai bilru- 
tor was right or wrong in his decision* The defendant 
paid about 5j00/* for tho articles; and he conceives 
himself to have been injured in (hii respect to the extent 
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o^iOOL or 500 /. j l«il, for the reason already statedj—^ 
vh, that it is not ruaterial to the present question,^! 
pafis over the correspondence between the defendant 
and RitUon on this subject^ and also that which paascJ 
on the subject of Sir E, KitalchhwWi taking pofieeasion 
of the furniture. 


>0x1 the i3tli of Jime^ 1813, the plamtifl'^s soltckor 
returns the abstract of the title to Co/e-iVosAj with a 
letter^ Inforaiing the defendanfs solicitor that Jie is 
unable to throw uuy maferinl light upon it, but that a 
fine Jevied in 1778 had been considered at that lime, 
when Mr- I/awkim (from whom the plaintitf-!; claimed) 
made his purchase^ to make a good title, and, If other¬ 
wise, still that the price ol^ccted to formed so smalt a 
portion of the elttire purchase, that the defect of title 
ought to he orcrlooked. 

On I he S3d of Jul^^ he writes again, saying that Mr- 
fFifdmftn's purchase is ready for completion, and tliat 
the plaintiOs are ready to ^ign, but decline to proceed 
till'^lhey have the de^endant^s approval of the title, and 
an assurance that he is prepared with his instalments on 
the Istof This letter is followed by another 

on the 34th pressing dispatch, and by a note on the 
S7th, containing an appointment for a meeting on the 
next day between the counsel of the respective parties' 
and then comes a letter written on the same day, which 
appears to be merely an endeavour on the part of the 
solicitor tor the plaintiffs to set the purchaser right as 
to tJie objections taken with regard to quantity, on cer^^ 
tain points which were only imperfectly shewn by the 
abstract; and I do not find in the subsequent corre¬ 
spondence any notice of those objections, except in 
general terms that a good title had not been sufficiently 
shewn. t 

TJic 
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Tlie mectbetweetitlm professional gentlemen look 
placC) and tlieir opinion is communicated to the de^ 
fcndant by his solicitor, at the request (as it is stated) 
of one of the plaintifle, in a ietter dated the 29th of 
Jul^j (which appears to me an extremely proper letter)* 
Wehave had aconsultation at Mr, /Ji/tfcr'schambcrSj 
and both ho anil Mr, Cooke are decidedly of opiiiioit 
that the title to Coh-No$k is irremediably bad," or 
“ (at least) that it U absolutely bad unless further in- 
quiries are made, and the result of those inquiries turn 
“ out favourable. The parties think it ivould be ex- 
tremely imprudent, as well as an useless loss of time, 
** to institute ntiy further inquiry/* (by which seems to 
be meant that such inquiry might bring forward a title 
of some other person belter than that either ofthc vendor 
or purchaser,) and propose, with a%iew to the speedy 
“ completion of the purchase, that they either indem- 
nlfy you, or take Cole*Nash back at a fair valuation, 
or relieve you altogether from the purchase /’—and it 
ends with recommending “ an honourable arrangement 
between tlie parlies/* as «the only course that can 
be adopted without having recourfie to litigation, 
“ which the proprietors are equally anxious with your- 
** self to averid*” 


mi. 


KNATCUDliliL 

■0. 

CiiLreuLn, 


Here then are three altciiiatives—but, whatever Where a man 

may be my opinion as an individual, 1 am bound, as a <:ontfactstopur- 

judge, to say, that, where a man makes a purchase of *1'® 

an estate to which tlie vendor represents that be has a ven- 

good title, in isucli a case the purchaser has a rieht to ^ * 

T ,1 ' gooQ title, Jie 

insist (hat the question, whether he liave, or have not a has a right te 

good title, shall be sifted to the bottom, before he can hare the title 

be called upon to adopt either alternative, and before lifted to the 

the vendor can be let off from his original contract* bottom before 

Accordingly, the defendant had a right to say, if he bo called 

upon either to 

accept an iiitleumity, or conipenKatiofl for a defect, or to nbaudou thcr contract* 

choac— 
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1817 . cliosO'— I will fmve these ijiqnines made, before i 

fJrfevmine whether to take the property at all, or in 
KN-\Tt’i(TtrLL a laoclo in nhidi you now propose tliat I 

CituKT)i;a, “ shall take it*’^ 


It appears iliat, after tbisj^ercral arrangements were 
proposed as to Mr, JViftlmtt}i^3 jmrclinscj and on thh 
subject I sliall say nollnng but thiit, liuving read the 
papers over and over again with the greatest aUcntioHj 
the result is, that the defendant has a ri^ht to sec that 
that purchase is made good by the vendors^ without 
prejudice to his right to dispute the title to the other 
parts of the estate* 

The answer, after stilting so much of the traimctlons 
as leads to this result, goes on uith the correspondence, 
and states a letter from the solicitor for the plaintilTs to 
the defend a Ill's solicitors, dated the Jlst atJuhj^ 181^, 
rererniig to u proposal from thorn “that the purchase 
“ shall be suspended for twelve months in order to 
“ tuake iiifpiiiies respecting the title to the tivclveneres ;** 
'—and, if nothing sliould bo found, tlu' defendant to 
take the title on ahsolute coveuanK This letter goes 
011 :-^“! can hardly form a judgment npdn these pro- 
“ posnls, as yon don’t say how much of the purchase 
“ money Mr* 0\ proposes lo pay, and Iioiv the leniain- 
der is to be secured* I see no good that can arise 
“ from the search,” &c, (stating reasons why it should 
not be required.)—“ It is too much to say lliat a pur- 
chase of such mugulfude should bo slopped for such 
“ a trifle, when we jfTer to take the twelveacresotf your 
“ client''^ hands, or give him au ahsolute covenant re- 
“ spectiijg them. There hardly ever was a large estate 
“ without some corner of it being ju a simitar sitnutiotb 
“ and it is the flr&t time I ever saw such an objection 
persisted in by a gentleman who professes to he a will- 

“ Jim 
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iii^ purdiaser* L trust Mr. f7/s liaviir^ possessirtu 
“ forms no part of tlio iiuIiicL‘ment to tlie line of con- 
duct (lo adopts, Tlif propo.«^nl ainciiiiits to no more 
than 0 postponcniciii of die payment, ^vhich he had 
^‘better ask in a direct way. I low far the parties 
could accommodate him I cnniiot pretend to fiayj 
“ dioiT^Ii [ tiiilik it might be managed upon niorlgago 
of die premises,"’ ^c. It states dint llie second instal¬ 
ment is then become due, ilic first not having yet been 
paid, and dwells on the great [uconvenlencc Hustained 
by the parties in coiisc<]uciice of so trivial an objection. 
1 le writes again on the 3il and ;“d!i of pressing 

for some defiiiilive nnijVAer, aiul stating furtber cirenm- 
fitance^ of eniburrnssnient and serious injury to some 4)f 
the parties by reason of the delay. On the Tth^ the 
deleiidanfs E^olicitors write an aiiBivov as ibllo^vs :— 
“ We saw Mv. fV. yesteniny, nnd communicated to 
him your letters, in iinsiver to which he can do little 
more than refer to n hat lias been before staled, J fo 
lias no objection to the Slona^Slifi' ]nircli!iso being 
“ con>pleteJj tni/wat pr/Jitdirc to the iklr to thcjctthrr 
rstatesy^ (a <pialirication of his couseut to tlmt pur- 
clmse being completed, v^hicfi, it also appears, ivas ac- 
himwlcdged on the p^rt of the vendors,)—and lie is 
willing to consent to his 5000?. deposit being appio- 
printed in any way that snifB best the convenience of 
“ the proprietors, lie ib also ^puto ii iiliiig to advance 
“ part of his purchase money, notwithstanding no pains, 
“ or next to none, have beon yet taken (o clear the dif- 
ficnltics in the lie also confirms wfiat Mr, 

“ Pjreatou" (one of the dofendanl’s solicitors) “ slated, 
ill answer to tbc obvious apprehension of the j>ropriV- 
tors that lie wished to relinqidsli the purchase, that he 
has no such intention, nor ever liad. 11^ after dili- 
gent inquiries have been made in order to perfect the 
** titloj the result should not befaVounible, he will then 

j |j(' 


13\7. 


K\.iTciini;L(, 

N- 

(.KKUi urn* 
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1817. he ^villing ta take such title to Cok-Nash as lire pro- 
« prictors will be able to give him, upon htiving abso^ 
K NAT^HaoLL (( covemuts and a compensation^* —(what h prcdaely 

tJituEUEa. meant by these last words it is dilEcult to ascertain—) 

with respect to the time necessary to prosecute the 
inquiries wilb effect, we mentioned twelve months to 
“ CoL J)e BiUhighursl (one of the plaintiffs), because 
** he desired us to name some period—you must be 
** perfectly satisfied that that time is little enough fot 
such an inquiry as the title requires, AH the other 
parts of your letter arc provided for by the agree- 

luejil/’ &Ct 


Equity du^g 
not compel a 
purchaser to 
take such a title 
as a willing pur¬ 
chaser might be 
satisfied with., 
ilut the Court 


On the 30th of jiugttsl^ihB solicitor for the plaintiffs 
acquaints the deleiidant's solicitor with some inquiries 
made respecting I lie title to Cule^Nask of a Mr* Ttip- 
pemkrty whose unsw'cr to those inquiries is enclosed; 
and if contains one passage wlilch 1 think material, first, 
because it shews whatw'as Mr, opinion, when 

he was owner of the estate, as to the nature and mate- 
riaiity of the property, and next, bccamse it does not 
quite come up to what is here represented “ Mr* 
Ilawkins was a willing purchaser of Coh^Nash, He 
was informed that the title was only tinder a mort- 
“ gage in fee, and his reply (1 well remeinljcr) was, that 
it was good enough for him, aud he would not mrs.s 
the purchase, as the land was close to his property, on 
“ any account whatever/' Taking thit;, then, to be an 
accurate statement ms to irawfiins*s feelings on the sub¬ 
ject of this property, it shews that it was thought mate¬ 
rial for him to become the owner of it^ tThcn follow 
statements as to other considerable puichases made 
under the same title; but, as to those, it is enough to 
aay that this Court does not sit to determine that men 
shall be willing purchasers whether they will or not, but 
to judge whether they have got a title; and, if they 

have 
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liavc not ^ot a tide, to part of the promises, there h mo 
principle of equity more arlilicial than that which goes 
to determine whether the part to which no title can be 
tnnde h material, and whether the purchaser, willing 
or not willing, shall be bound to take tite I'onoaiiider, 
with any and what compensation for the want of title 
to the defective part* 

On the 19lh of jtugust the solicitor for the plaintiffs 
writcH again to urge the completion of the purcliasCj 
upon the strength of Mr, Tappenden^s representations, 
and referring to the alternatives formerly offered. And 
liercj a circumstance occurs, which I will mention lest 
it should escape mo, and which is extremely material 
m my view of the case—namely, that, if this i^; to be re¬ 
presented as the case of a purchase of an estate con* 
sitting of a large number of acres, with a defect of title 
to a very small proporlion of it—to the ex tent of twelve 
acres only,—it must at the same time be recollected t!mt 
it is a purchase, of which, according to tlie terms of the 
contract, possession was to be given Immediately; and, 
possession having been taken under the contiaH, the 
effect of it U to enable the vendor to say, You having 
taken possession u^ider the contract, I am entitled to 
enforce the contract—and, if then it should happen 
that there turns out to be a <lefect of title as to a part 
which is taimaterial both in quantity and situation, yc* 
the vendor is not at liberty to disturb the possession, 
but ho must come here, and, leaving the possession as it 
IS, must lay his case bcjbre the Court to decide whether 
there shall or shall not be a specific peribriiiance* 


K NATCH liUr.L 

Guutacn, 
will inquire 
wlicther a title 
cntibehad, and, 
if (he title is 
dereutife nii to 
part, there is na 
principle of 
Gtjuity more 
artiricbl tha.fl 
tliatvtvhich calls 
on the Court to 
decide wheiher 
the purchaser 
shulL be houFid 
to UUe, witii 
iiny and what 
compctisafion* 


Some further correspondence afterwards passed, leav¬ 
ing the question in the same slate; :ind then totlows the 
letter of the 5th of Ocioher^ 1812, where commences 
the transaction, which 1 think b the inost important of 

any 
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any tliat passed ^chTorn tJic parfitis—for^ f>y Iiis letter 
of diat clayj iiifitead of rep resent inf; to the doteiKlant^ 
(tvho was tn posscsf^ior^ and who was in possession 
under the eontractj which, if it were in any way to Ije 
performed, f;ave him a title to llic posKesston,) that, if 
he had taken possession with a knovviedf^e of tho title 
heln^ defective to that pari of the estate, be had i'alleii 
within many of the decided authorities—instead of in* 
sistingj (as they nosv insist,) tliat the twelve acres are 
so inimatcnal that he is hound to lake the property at 
the price stipulated, only with a reasonable compen* 
snthm tor tho value of those twelve acres—the solicitor 
for the pkiintitfs writes thus to the defendant's soli¬ 
citor— “ Without entering again into the motives of 
Mr* conduct, 1 will thank yen to inform him 
that I am directed to tender his deposit money witli 
interest, and to demand from him (hat part of tlie 
‘^estate ofwhidi theveiidor^ ha votive is Isim [jossession; 
^^and, for Ifirsc piir[:obcs, I shall, on behalf of iiiy clients, 
“attend at ?dr* f/,’s house in (o/nnan Stutf^on Wed- 
“ nesdoy tie\1, at twelve oVIueh^^ Now, if the plain-* 
tiil’-i liad a ri^lit to insist on the pcrforiiiatice of tJio con¬ 
tract, what right could (hey have to turn tho defendant 
out of possession which was laken_ under that veiy roii- 
traet ? The defendant had a right to retain possession, 
UJider tho contract till aconveyapico'-hmrld be executed, 
'provided thediniculty about the title could he sot right, 
which W(i^ still a poini in f[ucsiioii* But the [daiiilills, 
by this act^ destroy the contract;—and how can they 
now pretend to have reserved a right to its perforoiaiice, 
when by their own ict it hui^ been rendei ed tncapal}le 
of being performed ? 


On the i\?th of Oetobi ry that stock which /if^i/hmltad 
sold to the defondont lor 5rifXl/., in order that the do* 
fendtiut niighi have tltc bench t of immediate pnsses^ioji 

tnlended 



CASES IN CHANCERY, 


ti:5 


iiiteiKJed by tbc contiacfj (^vliicli mmiodiate possession 
was certainly meant to be a continuing possessiotij)—■ 
that very stock so sold to tbc defendant was driven od 
tlic premises by order of the vendors, who had given 
notice lo the tenants not to pay tlicir rents to the de¬ 
fendant. 

Now, if the case rested here, the question would be 
simply this—wbetUor the vendors eun insist that the 
purchaser shall specifically execute the contract, wtieii, 
if he were specifically to exertite the contnictj it is ren- 
dored impossible for him to have the full Ijencfit in¬ 
tended hiin by the contract, ami that, tlirough the act of 
the vendors themselves? Their dilficnlty on tins part 
of tho case is this—it was incumbent on them, if they 
meant to have the contract carried into execution upon 
the principle of compensation adopted in this Court in 
the case of a deJbetive title as to an immaterial part of 
the purchase, to have left the property in the enjoyment 
of tho purcliaser so that he should not bo deprived of 
any part of the benefit intiinded Idiu by that contract; 
and I camiot sec how it would be possible for the tend- 
ors, if nothing more had parsed subsequently, to say, 
—The title shall he good ati fur us we choose, and bad 
as far as we cUooi;e^—ymi sliall not have the benefit of 
the original contract-—but yon shall be hound lo lake 
the estate with u coiiipensutfon for so uiuch of il to ’ 
which wo are nimble to nuikea title—and to say this, 
after they have by their ow'n act placed him in a situa¬ 
tion different from that in which he was entitled to 
stand by the terms of that very contract* 

Inhere is a great deal more correspondenee, which I 
can represent only as a negotiation between the parties 

to the iiiaimgenient of the farms, the plaintiffs strng-* 
gling to shew that the defenclniU ought to be considered 
as still in possession, while tlie defcinlnrit is 

i against 
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CiituoJira- 
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a^aipJ^t fiUth a pofraession. J Nave looked very minutely 
juto lltJ^ correspondence, but cannot come to the con< 
elusion that the parties Iiave^ by the efTect of it, been 
restored to that state in which they were before the 
turning out of possession* 


On a contruft 
frtr Sale of an 
estate, wkefc 
by the tormi of 
the contract the 
purchaser is to 


It only remains to be seen how ibe materiality of these 
twelve acres is put in issue—and that ia represented Ky 
the answer to depctid, not only on the nature and qua¬ 
lity of tbs land, but on the use to be made of it with 
regard to the rest of tlie purchase, I do not, Iiowcver, 
think it necessary to go into the cases on the subject; 
for, if the parties artf not restored by the subsequent 
corre^^pondenceto the slate iu which they stood prior to 
the 5th of Oclohcr —(and I have expressed iny opinion 
that the subsequent correspondence does not restore 
them to that condition—) the plaintiffs cannot make a 
case to enable them to say, If we did wrong upon tliat 
occasion, we are nevertheless entitled to the same relief 
as if we liad acted otherwise. Where parties enter into 
a contract for the sale and purchase of an estate, and 
the vfendor Is unwise enough to make it part of the con¬ 
tract that the purchaser sludt take immediate possession, 
and the question afterwards arises wliether it is a case 


be mto ini- for compensation as to a part to which he is unable to 

mediate posses- make a title, tlie vendor cunnot, in such a case, (to use 

Sion, and * ihe language of this delcndantj) turn the purchaser 

question after- vut of possession just as and when he thinks 

wards arises as i j 

to a part to 

which no title 


call be made, 
the vendor can¬ 
not torn tJic 
purchaser out 
of possession, 
nniJ retain to 
himself the 
benefit of the 
coiitiact^ 


Upon that parlef the case, then, 1 think the transac¬ 
tion of the 5th of Ocioba- is alone sufhclenf to put an 
end to the question. If it were necessary lo go in to the 
other part of the case, although 1 apj^rehend that tire 
Court is not always bound (O' send such matters to the 
Master in the «hapc of a reference, hut may decide for 
itself upon the evidence before it, ifsuflicieiit to enable 

3 it 
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it flo to do;—I should nevertheless hesitate long before 
1 could determine, (regard being had to all the circum- 
stanco!?, as the qiic^tlon of materisility Ib here put in 
issuci) that the^ tivelve acres of land do not form^ in tlto 
sense of the Court, a material port of the purchase; as 
to which there is the evidonce of what was Ifau'/xhis^s 
opinion at the ilmo wEien lio became the purchaser, and 
there is also the materml fact thain considerable [>art of 
the estate is intersccled bj these twelve acres* I have 
looked into the case of Z)rca?c,v. Ifarj^on and that 
other case before tho present Master of the Rolls 
where, the repreBenlation being that the house was in 
good repair, and the land in a stale of high ctiUivatton 
and in a ring fence, the Master of the Rolls thonght 
that, as to the liouse not being in repair, that might be 
compensated by its lieing put into repair, unless it could 
be shewn that the purchaser wanted possession of the 
house to live In wHliIn a certain time—and so also us 
to the marsh land not being in bo good a state of culti¬ 
vation as had been represented. Rnt, ub to the cslate 
not being in a ring fence, it was not quite so certain Jhat 
a pecuniary value could beset upon the difference be¬ 
tween a farm so situated, and one which is scattered and 
dispersed with other lairds* 1 know by experience that 
a small piece of land running throt]g]||ojic personas 
ground to another’s may occasion as sensible an rncoii* 
vcnience as a landlord is capable of sustaining. Still, I 
agree that a mere speculative objection as to the mis¬ 
chief likely to result, is not that whicli the Court will 
proceed upon, and that 1 must ask, what is the nature 
of this Iand?-*and, in answer to this question, 1 do not 
find that the nature of the land is so put in issue us to 
enable the Court to determine as to its materiality. But, 
considering that uU the witnesBCs for the defendant 


(rt) 6 Vea* S75* 
T. Corp^ 9 Ves. 30S* 
VoL. HI. 


(&) 10 Vos. 505. 
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spoak ftH io i(3 being material^ and I but nothing is gaid 
>vftli regard to tlie question on tite part of tlie plaintilF^ 
and, regard being had to the decided cases, and to the 
circumstance that this Court is from time to time ap- 
praachirig nearer to tfie doctrine that a piircliascr shall 
Ihivc tlmt which lie cnntrncled forj or not be compelled 
In i.ilo' M}^ 5 t IVInch lie did not iiiean to have, — 1 should 
.5 iLiueli loo iiir in Mining llivit the twelve acres 

are not malerial, and that he shall be compelled to 
take tlie estate without them* 

In the case of the estate sold as freehold with lease- 

i 

hold adjoining, which turned out to lie almost all lease¬ 
hold (a); the abstract having been delivered, upon 
which no objection was made by the purchaser, the 
Master of the Jlolls held that, if the purchaser had 
made the objection, he could not have been bound to 
perform the contract- but that, liaviiig known the fact 
ns it appeared by the abstract, and yet made no such 
objection^ it became a question whether the qualily of 
the land at all entered into the inteiiliou with which he 
made the purchase. Ho, where tlie contract was for 
land lying within a ring fcnee, and the defendant pui’- 
chased, knowing that it was not within a ring fence, the 
Master of Ibeyitolls held that lie could not be admitted 
to say afllenrards that be would not pertbnii the contract 
for want of a ring fence, when he probably bought the 
land for less money ou that very account. (/;) 

Hut, w'itliout entering into those cases, the grouiKl 
upon which I n ?t the prcsentcasc Is this—^that nothin»- 
waa done previous to the £jth of October^ fSliJ, amount^ 
i[]g to a waiver on the part of the defendant of his 

(a) Fordi/ce t* Ford^ 4 Vcs. 50i5. Sec Sugd, Vend, 
llro, 491, anil Purclu chap, 6* sect, 2. 

(t] Dift'r T- Harg rave^ 10 
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right to the possession^ and that the turning lum out of 
possession at that time was an act, however meant, 
ivhich has rendered it impossihic for the vendors speci- 
AcaDy to perform their part of the contract, even if they 
would otherwise have been entitled to a specific per* 
fbrmanee with a compensation to be made for the defect 
of title to And, upon this ground, I am 

of opinion that the decree of the Vice-Chancellor 
should be affirmed. 

Decree affirmed. 
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Injunction ta 
restrain ttie Oe* 
fendant (plain* 
tiff at Law ) from 
tuking posses¬ 
sion under a 
'verdict obtamed 
by him in pn 
action of eject- 
niOnt. Previous 
to tha issuing of 
the injunction, 
the coits of ihe 
Bctton had been 
taxed} and a 
writ of poises- 
slon executed* 
The plaiutiff at 
law afterwards 
procured an 
attachment for 
iiou-paymeiit of 
the costs taxed. 
This is a hc^ach 
of the injunc-' 
tion—but, as 
the injunction 
had been Impro¬ 
perly issued, the 
Lord ChanceL- 
lor would make 
no order as to 
Committing the 
party for tho 
contempt. 


PARTINGTON and Another 

77 , 

BOOTH and Another, 

T he bill was filed on the ISth of No^jember^ 1817, 
and ou the 28th of November an injunction was 
l^raiited (for want of appearance) to restrain the de- 
fendai^t Booth from taking possession under the ver¬ 
dict chtamed by him an action of ejoctnient against 
the plftinCrfF and from proceeding in nn 

action on a bond^ (lie said plainttlF, and aLo 

from commencing- any other action on the bond or re- 
jipccting the matters in the bill mentioned* 

previous to this injunction being issued} the costs 
had been taxed in the action of ejectment, and a writ 
of possession sent down to Mmic/tesia* (where the 
plaintiff resided)} which had also been duly executed ; 
and, in JMoi/ following, the defendant's attorney, Dicfts, 
(who was also a co-defcndant) instructed his agents in 
town to forward an attachment for non-payment of 
costS} which was sent down accordingly, and lodged 
with the sherliPs oflicer, who^had the defendant already 
in custody f^r a contempt in not putting in hl^ answer 
to a bill In the Exchequer. 

The plaintiffs now moved that the defendants lio&th 
and Uicas^ and their agents In JLoffdojf^ may be se¬ 
verally committed fora breach of the injniictiDn—and 
the question was. Whether, under the circumsfauces^ 
a breach of injunction had been incurred by issuing 
the attachmeut. 

iFwgfield, for the defciidantfij insisted, that the in¬ 
junction did not extend to a proceeding for costs in an 

action 
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notion whereon juJgment haJ already been obtainedj 
and which coats had been ta^^cd before the issuing of 
the injunction. 

Sir S, contrij rn support of (lie motion* 


J8I7. 


PATlTiycTOfT 


P* 

llDQTn* 


The LiOnD Ghan'cbllou 


'Was decidedly of opinion that a breach of injimctioii 
had been incurred by the issuing of llio attadiment for 
costs* If the circumetunces of the case had been fully 
explained to the Court ut the time when the injujiction 
was granted, that injmiction would not have been al¬ 
lowed to extend so far as it did* Rtit, as the case then 
stoodj the injunction, however erroneously granted, 
was an order of the Court, and must be uheyed. 

His Jjordslijp made no order qs to the commllmcnt; 
but ordered the defendants and their solicitors to pay 
tlie co!jta occa>iicincd by the breach of the injunctiuji, 
and of the present applieation.(n) ^ 

The inf unction was afterwards dissolved on a motiuii 
by the deiendants. 

* 

(a) llci;. Lib. 1816. B, f<j* 13<S8- 
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GIRAUD and Otbersj 


A ND 


HANBURY and Othere^ 


Plaintiffs : 

? 


- Defendants^ 


Testator a].- rpHlS caso arose on Ihe ivill of Major Woolhead, 

whereby he appointed the dclcndant Hanbury and 
tors to'^etlicr in conjunction with his (the testator's) wife, 

wUli his wife, executors and executi'jx of his will, hoping they 
‘^hoping they will Iw so good out of respect to my wife to accept 
will be so goodj the ^samc." And then wont on-—As to what worldly 
out of respect (( property it Jias pleased Providence to bestow upon 
to hifi wife, to ff j dispose of the same in the following manner;^' 
accept t^e of- testator's) said wife, his furniture, 

io Toh<jt worldly plate, &c. To the defendant Hanhnrjf/ and his wife, 
property other executor, ten guineas each for mourn’ 

IdiEiposeof snd a ring of the value of two guineas, fie then 

Ihe sumo rn gave to hift wife the interest during her life of all sums 
mannor follow- JiqJ^ might at the time of Jiis decease have in- 

itig. The tcis- y(jgt0(j Jq Bank of England and elsewhere. And, 

tator then nave . * r r c 

1 s Tic Rome other pecuniary icgacic!!^, toi/o/m bamp-~ 

and peciiuinry Margaret his wife, after the decease of his (tes- 

l€a cies but tutor's) widow, the interest of 1000/. ^per cents, dur- 

made uq dis- i*ig their lives, and after their deaths, the principal 

position of the equally to be divided between their two daughter^, the 

residue. ** pNtiiitiiKF^ But he mnJe no disposition of the residue. 


£CversiL specific 
and pecuuinry 
lea cies,^but 
made no dis¬ 
position of tiic 
residue. ** 
Held, that 
the intention 
wns clearly e\' 
pressed, by I lie 


clen I e. Sampson (wdio was the testator'a sister and next 

pressed! ^by Ihe living at death,) having died in the lifetime of 

clause rr^iucst* the widow, who was since also deceased, tlie bill was filed 

itig the esecu* by the daughters and Jieir respective husbands, clnijn- 

tOTS In iiL'cppt ing to be the next of kin of the testator living at the 

the oflice, h>l- death of the widow, for an account, and that the resi- 
lowed by the 

declaration as to hit! dii^posal of his whole property, that flic executors 
should nut take the residue bGiicbciafly. 

due 
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due be ascertamet), and the i^laintiffs declured 

entdJed thereto, a (id be paid Ihe same in equal 
moieties* The defendants, the surviving executor 
(ivho was also executor of Mrs* Woalhead), and the 
representatives of their decoasod eo-executor, insisted 
that the plaintiiTn were not entitled as next of kin 
of the testator at tlie death of his widow, the tes¬ 
tator having already devised to them what he intended 
they should have; hut that, according to the true 
construction of the wJL)^ the executrix and executors 
liecame entitled to such residue for their own use 
and benefit, subject to the tile interest of the 
widow* 


1817. 

Giuaud 

a. 

IIaxduuy. 


Sir S<tmi4el Ro?nii?j/ PerXer, for the plaintilfs* 

flnri and Barber for the defendanta, Ilanbur^ and 
the repiRSentativcs of the deceased executor, con¬ 
tended, that the legacies to the executors being une¬ 
qual, they were not excluded from the residue; and 
relcrrcd to the rule in iSIwk/tornc v. Fcasi (a) and to 
Bffttl V* Sftidtien (h). In this will there wcid no 
words to convert the executors into mere truatecf^, 
which could Tiever be^held to be the eflect of the tes¬ 
la tor’s expressing Tiicrely his hope that thdy would ac- 
cept I ho oibce ; nor was there any attempt to dispose of 
the re^'iduc, which, though the gift were iiuperfoctj fiiul 
bceci held in soiue cases to aflbrd a presumption for 
Ibcir exclusion. 


Bell and lUcftards^ for other defendants. 


(«) a Vcfi. 27, 28. ham 1 . Sanford^ 17 Ves. tlifi. 

(if) 14 Ves* anc! the \ntr, Vol. If. 
refcrciirru* Sto 
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Sir Samuel Jlomill^i in reply* 


V* 

IfAltAUAY. 


AfJ the cases proceed upon the intention of the tes- 
fEitor; and the rule of exetusion \s itself tbuuded upon 
intention. The only question is^ Whether such inien- 
tion, IS sufficiently apparent upon the face of tLe will* 
1 fere the testator begins with the appoiiitn^ent of his 
executors, and then proceeds to make a liispo&iition of 
his worldly estate. This, in itself, is enough to prove 
that he did not conceive himself to have already disposed 
of it by naming his cxeeutu>'s; and, added Co the iiiCer- 
ence from that circumstance, tJie words of request a flbrd 
a very strong coTifirmation of the intent ion not to give 
them a beneficial interest beyond the legacies expressly 
provided for them* 


T/tc MAStEii of i/te Rolls. 

The words used by this testator in appointing his 
cxetiulors arc strongly indicative of an Intention to im- 
pose a burthen, not to confer a benefit upon them. If 
they were to take beneficially after the wife’s death, they 
would have bad a sufliciently sl.'ong inducement to ac¬ 
cept the trust, and to manage the estate to the best ad¬ 
vantage.—The more they served her in the first instance, 
the more they would cvenluatly serve tliemselves. Rut 
the testator seems to conceive that he is appointing them 
to an ofDce wdiich, but for their respect to his wife, they 
might possibly decline. It h from that motive only that 
lie hopes for their acceptance. 

In Lord North v* Pardon («}, the expressjOD used 
by the testator was that he heartily requested 
the defendants to take upon them the execution 
of his will” Buf the case did not depend altogether 

upon 
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upon that clause^ there having been a bequest over of 
the residue with a blank for the name of the person to 
take. And Sir John Strange^ after observing upon 
that inchoate clause, adds^ that when the testatrix 
mentions her trxecutora by name, and only as such, in 
tine fallowing sentence, she plainly intended them no 
furUiei' )ur; and there ure added pathetic supplica¬ 
tory Avords addressed to her executors, to take on them 
tfic execution aud burthen of the will which words 
fi^he could not be a pposed to have used had she Intended 
them so great a borieilc the residue," So, in this 
case, the testator declares. In the clnuso immediately 
following the appointment of his executors, that ho 
means to dispoi^o of the whole of his property; and 
then, can it be supposed that he would have expressed 
a hope that they would consent to accept the bulk of 
hts proper ty, and have the kindness to take care of it 
tilt it becomes their own ? The intention is plain, to 
dispose of the whole. He docs not fully execute that 
intention, but still this shews that he meant the whole 
to be the subject of subsequent dlspositton, and did not 
conceive that by the appointment of executors he had 
already disposed of it» I am tlioreforo of opinion that 
tlie executors Vo re Inlqpded to take the office only, and 
not the beneficial Jiilorest, 


1817, 


GiftAtra 

irAWBURY, 


(rt) 2 Ves* 405, 
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* 

Testator gives 
40CiOi. to tms- 


coo PH: Rand Otliers 


DAY and Others* 


Testator gives fTlHE testator in this case, by hia will, bequealhed 
40 tJOi. to tms- X to A, B. (widow) 800 /., to be paid to her within 
tees^opon trust months atltcr Ills decease* and declared it to be 

or IS wo that the legacy duty w hich might be due and 

twenty-one; payable in respect of the said SOO/-, and ot 4000 /,, there- 

and directed after bequeathed to trustees therein named for the be- 

thut tlie legacy nefit of liis two daug’hters hy tlic Said A^ /?,, should be 

duty due in re- pj^fj hy his executors out of the residue of his personal 

.xpect t^preof The testator then bequeathed to the plaintitf 

ihall he paid Ety another 4000 /,, to be paid to them within 

his excrutors months after his decease, upon trust to invest the 

out of tJie le- 1 j I * 1 , 

same in (jovernment securities, and pay and apply trie 

IJy codidl, dividends for the maintenance and education of hia said 

reciting this be- two daughters in such manner as A. /?. ehould direct; 

quest, and that (he principal sum of SOOO/* (part thereof) to be paid to 

he is desirous of eldest on her attaining SI, and the remainder to the 

iiicreafiiiig the Yonni^eet daughter on her attaining the same age, 
same to 50 M., ^ 

testator made two codicils to his will, by the first 

and giTes ^ whereof, after reciting that be had given to A. ih SOd/., 

iOOOA, «pon pujablc as aforesaid, he gave to her 200 /+ in addition lo 

the same trusts, the said SOOLy wbicli additional sum he declared to be 

.tc* ' fi-oin all legacy duty payable tliereon or in respect 

By a second and which duty he directed in like manner to 

codicil, Tocumg residue 3 and then went on as follows: 

I he former, ^ And whereas I have given to (the trustees named 
that i.<, IS lie- " , . I 

sirousoffurlhGr will) 4 € 00 A, upon the trusts Iborein meiUioncil, 

ill creating to and am desirous of Increasing the same lo hOOOi., L re- 

fiono/., he re. voke the said gift uf 4000 /. and give to flhe said trustees) 

vok^s ihp 

flf iOOi)/., aiiil giveti in Iku thereof upon the same tiLi.sts* this 

not a revocation, but suh!>tilution, iti each instance; and the fiOOO/* 
h thciefore from the legacy duty. ■ 
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5000/.^ upon the trusts, and to and for the same intents 
and purpoaesj and underand subject to the same powers, 
provisos, and limitations, as are expressed and declared 
in and by my said will of and concerning the said le¬ 
gacy or sum of 4000^., and upon or for no other trust 
or purpose whatsoever*’* 



Cooper 

DiY. 


Hy the second codicil, reciting that by hh will he had 
given 4000/,, upon the trusts thcroLn mentioned, and 
that by the former codicil he had increased the said le¬ 
gacy to 5000/*, and that he whs then de^^irous of further 
increasing the said legacy of 5000/. to fiOflO/., lie went 
on, Now I do hereby rcvohe Uie said gift of 5000/*, 
and give and bet^ucath in lieu thereof to (the said trus¬ 
tees) the legacy or sum of GOOD/*, upon the same trusts', 
and to and for the same intents and purposes, and under 
and subject to the same powers,’’ &c. as before. 


This was an amicable suit, instituted for the purpose 
of taking the opinion of llie Court whether the GOOO/* 
bequeathed by the last codicil was to be paid to the 
plaintiffs (the trustees) by the defendants (the exe¬ 
cutors) free from the legacy duty or not. 

Hell anti Coopery for the plaintiffs, 

P 

Contended that the legacies of 5000/, and 6000/., 
given by the two codicils, must be clearly taken with 
reference to tlie original legacy of 4000/., by way of 
increase or augmentation, and in like manner, clear from 
the legacy duty ; and that this more evidently appeared 
to be the testator’s intention from his having expressed 
it to be so in the case of the 200/, given by the iirai co¬ 
dicil in addition to the 800/, to A. B. 

w 

Iltifnc and Hlakcy contrii, 

Said (hilt the 200/, was expressed to he in addition ; 
but that the 5000/* and 6000/, wfirc merely bubslituted 

for 
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for the 4000L; andj being subelituted legacies^ there was 
no pretence tbr saying that the testator intended they 
fihould, like the original legacy^ be dear from dednetion 
in respect of the duty ; and they referred to The Dttkc 
of SL Albans v* 3eaitclerk (^)j to shew that they could 
not be taken otherwise than as a substitution. 

The MAEt£R of the Rqlis. 

The difficulty in this case arises from the contrariety 
of expression in diiTerent parts of the same codicils. 
The question is. Whether the testator meant to revoke 
the first legacy, and substitute others, or merely to 
aiijimcnt the first to the extent of the others. If his 
words ill one part of the second codicil are to be con¬ 
strued strictly, they amount to a total revocatLon of the 
first legacy. But then, in another part of the co¬ 
dicil, come the expressions, that lie has incrca^ed^ and 
IB desirous of fartlier increasing^ &c.j which seem to 
imply an augmentation in amount, without any altera¬ 
tion in circumstances. 

On a subsequent day His Honour said that, u|)on the 
authority of Leacock v. 3fa}/nard and Crot^der v. 
Clowci (c), he was of opinion that the substituted legacy 
of 6000/. was to be taken as exempted from the legacy 
duty, In like manner with the original legacy in 
the place of which it was substituted; and decreed 
accordingly. 

Declare, the legacy of 6000/., according to the true 
construction of the will and codicils, not liable to any 
deduction on account of legacy duty. Decree, sucli le¬ 
gacy duty as may be payable thereon, to be paid out of 
the residue/’ 

Reg. Lib, 1816. A. fo. 1546. 

(a) i Atk. B36. jyii- 579. 

(W S Bfo* 233. r VC 5 . (e) ^ Ves-jun* 449, 450- 

2 
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1817. 


JOHN WILLIAMS, 


PtAiyTiPF; AuguitS, 


AND 


J.T-BRAMWELL WILLI AMS and CAROLINE 
hJa Wifej and JOHN HARRIS, - Defendants. 

T his was a motion to dissolve an injniictioifi wliicli Qiuere^ Who- 

had been granted by the Vice-Chancellor to rcetrain Ihcr n Court of 

the defendants and their agents from divulging or Eiiuity, izi (lie 

“ exposing the secreta in the bill Dicntioned or either its 

“ofthem, and from making, preparing, vending, or spe- 

“ selling the medicines or remedies therein mentioned, pepform- 

“ or either of them, or otherwise dispasing thereof or Sf an 

“ interfering therein in any manner howsoever/' The agreement, can 

injunction hud been obtained upon an afiidavit stating interfere by 

that the pluintilf had for several years carried on an mjunctioii to 

extensive practice in the cure of diseases of the eye, and ^^stram a party 

was the ^^ole inventor and owner of recipes for prepar- ^ ® ^ 

^ . 1 , 1 * ft secret m Hie¬ 
ing niodicmes for those purposes;—that, being desirous which is 

of promoting the success in life of his son the defendant unprotected by 

lirajnwcll fFiiltamSj lie acquainted him with Uio secret patent. 

of making such medicines, and gave him the manage- In this case 

ment of his dispensary with a view of taking him into an iujunctian 

partnership, if lie should conduct the business from 

March 1817, to Fcbmar// ISIS, (the day on which be for that 

would come of age) to the plaintiff^s aatisfoctioii;^—that 

lie made a proposal to the defendant to such an eftect, solved upon the 

which the defendant accepted, and promised i3o to con- afiidavit of the 

duct himself with a view to its compietion that, hav- defendant (an 

iiig coiifi Jence in the defendant's integrity, lie thereupon denying 

put him in possession of Ids itoating stock of medicines 

and otlier things, and actually caused a draft of part- 

nership articles to be prepared by Ins solicitor ;—that 

after the defondant had so taken upon himself the support 

management of the business, instead of conducting Jiiiii- of the injunc¬ 
tion, aitd upon the gruundHhRt there was no eecret in the alleged 
iuventioit* 

self 
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W II,LIAMS 


W1LLIAMS. 


self according to fkis engagement with the ptaintifiP, he 
assumed the entire dominion over the concern^ and 
endeavoured to exclude the plaintiiF from all controul 
therein^ and, instead of keeping the secret communi¬ 
cated to him hy the plaintilf for making the eye medi¬ 
cine, as he ought to have done, be communjeated the 
same to hia wife and to the defendant Harris, with a 
view to injure and ruin the plainiitf, and, upon hia 
remonstrating with him, not only set him at defiance, 
but removed the various articles committed to bis cus^ 
tody, and sold large quantities of aucfi articles, and 
offered the medicines to sale, and threatened to prepare 
such medicines and to vend the same, and to sell and 
distribute various publications of the plaintiff relative 
thereto, and to divulge the secret ;—having, by such 
acts, deprived the plaintifTof the means of carrying on 
his business. 


The bifi prayed that tlie defendant Byfmiweil IVil- 
ftarns might deliver (o the plaintiff all and singular the 
articles so removed by him as aforesaid, or such as then 
remained undisposed of^ and an accuiiut of such as had 
been disposed of, and of the money received for the 
sale of the medicines, See. ; andean iikjtmelion in the 
terms above stafed. 

The defendant Harris^ by his answer, denied that 
the other defendant had communicated the secret iu 
him, and disclaimed all juterest in and concern with 
the matters in dispute. 

The defendants pyiHirms (who was an 

infant) and his wife (who was of age) had appeared, 
but put in no answer to the bill; and, by an affidavit 
hlccl by them in support of the present application to 
dissolve the injunctioh, denied the claim of the pUintifT 
to the sole inventor of the secret in question, allrging 

that 
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tliaMhe defendant (the iniant) Iiad been earljf *n life 
instructed in it by his inother, who had herself received 
Jt from Bnother, and communicated it to the piaintilT^ 
her husband* With reg;ard to the other objects of the 
injunction, the affidavit went on to deny the truth of 
the case made by the phiintifTs affidavit, stating that 
the defendant had never assiiimed any dominion over 
the property entrusted to him, but had sold such parts 
as were disposed of under and by the express directions 
of the plaintiff^—admitting, however, that he hud pre¬ 
pared some medicines according to the secret commu* 
nicated to him by his mother, and insisling that he was 
justified In so doing. It also set up an undertaking by 
the father to admit his son a partner, with one half of 
the profits of sale, as an inducement bold out by him 
for the intermarriage of the defendants. 


1817 * 


’WjLLIASf!) 

V. 

WifJ-lAMi- 


Sir Arthur Ptggoti and TVUsofij in support of tlie 
motion to dist^olve the ijiJunction. 


.Lrach and Afoorc, contra. 


The Lord Cm ancellor, (stopping the reply.) 

There can ^be no doubt that the Court was strictly 
regular in granting the*iujunction, except so far as it 
goes to restrain the defendant from divulging the 
secret,—If, on a treaty with the son, whilo an infant, 
for hia l>ccoming a partner when of age, the plaintitV 
had, In the cotilidcnce of a trust reposed in him, com¬ 
municated to him this secret, and at the same time 
given him the po^seSBion of the articles mentioned in 
the bill; and, instead of acting according to his trust, 
the aon had taken to himself the excluHivc domtiiion 
over these articles, and begun to vend them without 
permission, it must be said that he had right in any 
case so to act,—and that he was bound, cither to abide 
by, or to waive, the agreement. If, then, he had in¬ 
tended 
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1817. tended abide by the agreement, the injunction was 
so far right^nnd, if to waive it, he was bound to return 
WrLLJAM( ||,e articles, and so far the injunction was also right in 
Wii^LiAK!;* thatca$e> Upon the plaintifT^a aflJdavit, therefore, the 
injunction was properly granted as to this partof the case. 

But so far as the injunction goes to restrain the de¬ 
fendant from conimuiiicatiiig the secret, upon general 
principles, 1 do not think that the Court ought to struggle 
to protect thissortofsecretddn medicine, (rtj The Court 
is bound indeed to protl-ct them in cases of patents, to 
the full extent of what was intended by the grant of the 
patent, because the ^patentee is a purchaser from the 
public, and bound to contmunicato his secret to tbe pub¬ 
lic at tbe expiration of the patent. Then, whether tfio 
priuciplo can be extended to such a case as lids—whe^ 
ther a contracting party is entitled to the protection of 
the Court in the exercise of its jurisdiction, to decree 
the Bpccific performance of agreements, by restraining a 
party to the contract from divulging tlie tfccrot lio bas 
promised to keep, that is a question which would require 
very great consideration. But the present case is not 
one which calls for tbe determination of it. If the de¬ 
fendant has already disclosed the secret,-the injunction 
can be of no use. If he only threatens to disclose, it 
then becomes necessary to look at his aflidavit ’ and by 
that he insists ihat what he has to disclose is no secret 
at all* Then how is the Court to try this question ?—^ 
or what can the Court do with the case altogether ? 

Up on the other part of titecase there appears, by the 
dciendanfs afhdavif to be no ground for aupportiug 
the injunction. 

Injunction dissolved. 

(tr) See N^te/berr^ v. Janies^ Anie^ Vol. If p. 446. 
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1817. 


JOHN JONESj - - Pj.aiwtipf; 

AND 

WILEIAM JONES, THOMAS JONES, HENRY 
JON ES, WILETAM TAYLOR, and WILLIAM 
COKER, and JOSEPH JONES, and Others, (in¬ 
fants), . . , - - Defendants. 


[The Master 

of the Rolls 
for the Lord 
C llANCELLOlt.] 

March 17. 
July 2 y. 


T he bill, tiled Jtdjf 3, 1816, stated that WiUiam A Court of 

t/nnrr (deceased) was at the time of his death seised has no 

of large freehold and copyhold estates in the coujity of jurjsdictioii to 

determine on 

ths validity of a. 

will, either of real or personal eatate. 

Demurrer to bill by heir at law, for a discovery, seeking also relief, 

allowed ; the relief sought beingthat an issue might ho directed to 

try the question m ndjitTerent county, on an allegation of undue iuQu- 

heir at law not being entitled to any Issue except by consent, 

and :l bill in equity pot lying to change the ti«nu«. Secondly^ for tJio 

productiOD of title-deeda, without its b^iug shewn bow they can be of 

scrtice in assisting him to recover at law. Thirdiy^ to restrain tlio 

defendant (devisee} from setting-up outstanding terms, unsupported by 

afLe^^tlori that there are any oulstandiiig terms which may be set up. 

Vot, 111. M Fottrlhfy 
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J8^ 

Josn 

V. 

JoNi;$, 

Fotirlhij/^ for 
an mjunctiort to 
£lujr waste and 
(Ustruction, ^c* 
and for a rc- 
ceiTer^—th&re 
liemg no in¬ 
stance of tlie 
Court so jnter- 
fering, be- 
tireon heir at 
law and devisee^ 
where fhoir nrl- 
'verse righln nro 
in liligatioM; 
and on the 
ground of negli¬ 
gence and fJe- 
Uy; the bid 
having 

filed more than 
two years after 
the death of the 


and hud contracted to purchase other estates in 
the same county, and was also possessed of leaseholds 
and of a considerable other personal estate ; and that 
he died ontlle31st,7fmE^c^r^/^ 18iI, intes^latoand without 
issue, leaving the plaintiff his heir at law, who ut bis 
death became entitled to all his said teal estates. The 
bill further slated that the testator was very old and in¬ 
firm, and for some time previous to 1ii$ death not of 
dispois'tng tnind, but that, after hh death, one Frosl^ an 
attorney, produced to some of the relations who were 
asseinNed at the honso'of the deceased, f^cvcval loose 
sheets, which he infbrmcil llicm were the testator’s will, 
made by him only Mo days beforo his death; one only 
of these sheets being signed with bis name, and not at¬ 
tested ^0 as to pass real estates, by which il appeared 
that he had given large parts of hi^ real estates to bis 
nephews (the three first named defeiHhuits), and other 
parts thereof, {logotlier with his personal property,) to 
the delendanta Ttir/lor and Coker (tvIioih be also ap¬ 
pointed executors) upon trust to sell, and pay divers 
legacies and annuities; and, as to the ret^idue, in trust 
for the defendant Thomas*Jones. That Ibis will had ne¬ 
ver been proved; but the devisees had entered into pos- 
session of the estates thereby given tolliem respectively, 


prcj^umcd testator; and no action yet brought ; altliougii the cortinibsioti 
of the alleged acts of waste ami dostruction stated to have been 
dlateJy after his death. Fiflhl^^ that the plaintiff may he let into poi- 
6e!3i>ion of copyholds unsurrendered to the use of Ifie will; that being 
mere legal relief, although he rniglit have been entitled to the discovery 
whether there were any copyholds unsurrendered. The bill also going 
on to pray, in the character of one of the neit of kin, for an injaijcliou 
from interfering with the pcrsoRale^tatr, and a receiver; theinjuiiction 
asked being foran Indefinite period, and no alJegation of a suit depend¬ 
ing in the Ecclesiastical Court* 

And, althougti some of the discovery sought might have been proper 
to be obtained ou a bill for discovery only, yet the demurrer allowed as 
to that also, upon the ground that, to^support a general demurrer to a 
bill seeking discovery and relief, it is sufficient to shew that the 
plaintif is not entitled to the relief he prays* and 
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und tlic trustees uiid cxc<;iitors had pvoccefknl tn 
act imdoi' tJio trusts llierehy reposed in them. The hill 
further aSleged that the plaiiitirt' intcudoil to hring ac¬ 
tions Ibr the recovery of the estateSj hut that he could not 
safelj proceed wjlhotit a discovery of the matters afore¬ 
said^ especially of any outstanding forms or other iu- 
cnmbrances which might he set up to defeat him at lawj 
and also tliat, from the extent of the property, and the 
iiunihcr and iadueuco of the perHonficIainiiiig under the 
will, he could not hope Jbr a fair trial within (lie county ^ 
for which rcasou the hdl clauiu'd the assistance of (he 
Court in directing an isstie (frvisfnit re/ non to be tried 
in another county. The prayer of the bill was as (bl- 
lows:—That tlie defeudants jnay answer the premifjos, 
Olid that after a full discovery ofllic mailers aforesaid it 
may hedrcUreiUhat the said protended will wasnnt tht; 
true last will ofthosaiil fP'illifiOiJimjtyiind that the saiil 
loogli draft bearing date tJie 2.bth <i[iy of Jiuntan/^ 18J1, 
may he deehired to lia\e been ohlained (ruin the said 
lViUitimJom\ by fra mil, if sigm^fl by him ii^ mistake 
and tgiioraiice of its coiilcntSj and that the same may he 
delivered up to he eiincellcd, or thEd an issue, whether 
tlie said If Ullnm made any w ill or not, may he 

directed to 1>e tried a^tlio assi^^es to he hoiden in und 
lor any couJity iuljoiiiiiig (he said county of ; 

and that all ]>roper and usual direct ions may be 
given lor the trial of such Is^ue \ and that I he do^ 
feinhnits may produce all the title-deeds, eviduMcc^f, 
and writings relating to the said WiUmm Jon^cs'^ real 
estates, or surli of them as may he necessiny on snrfi 
trial, and lliat tJiey may be resfi-aiiie<[ J'roni setting up 
any oulstaiuling mortgage term or termy so as ti> deteat 
the plalnlilf's claim in any issue or aclion directed by 
tlie Court, or wdiicli the phiiiitilf may be advised (o 
bring for the recovery of any of the said real estates, 
or Ihc renU or profits Ihereof j .ind that, In the mean 

■^1 time, 
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linjCj ifio clcfehtlnnts <particularly llic trustees and 
executors and also tlie said llenrr/ may be vc* 

strained by in [unction from eomnutting any spoil, 
wiiste or destruction on tfie said ^yHHam Joneses real 
cstutCj or any part thereof, and from selling and dis- 
nt Oip ^aine real eMates, or any part or parts 
liiii.-ni, i>i r[:iirgiiig or incmnbermg the tiamcj to any 
poi’fioiv or persons; and that an account may be taken 
of the routs and profits of the said iyUiimH Joneses real 
osfates possessed or received by the deicjiduuts, &c* 
since the death of the said fFil/tma J^n/ies/ and that a 
I'Ccetver may l^e appointed thcrefif; aiidlfiat the ploifi'^ 
tilf may be immediately let into possession of all such 
parts of the said copyhold estates of tlie ^^aid jnilhmt 
*Jof7cs as ivas not surrendered to the uses of his will; 
and that an account may also bo taken of the said 
liitin personal esta toand chat telscome to IIid ha nds 

or use of the said defendants, &:c.; and also an account of 
the said friV/fffjHi/owcj’s debts and funeriilcApcnces; and 
that tlic said pcrsoiml estate may be applied in (he pay¬ 
ment of bis debts and funeral expciiros in a course ofad- 
niiiiistration ; and tliat thcclear surplus (jicreof,and (he 
mimes and shares of the plaintilf aiidof the other parties 

I 

wboj whether ae lliti next of kiK. or rcproscritatives of 
tlie next of kin of the iutcslatc, shall be entitled to a 
distributive share and shares thcroof, may be ascer- 
tabled; and that for those purposes it may f>e releiTO*! 
to the Master to ciifpiire who were (he next of kin of 
the said IViii/iim Jotics at ilio time of hia deiilb, or 
who were or arc the reprcseiitativcs of such next of 
kin, being brothers sistcra ; and if such or any of 
such next of kin, a child or children of a brother or 
sUtor, are or is since that time dead, who ai'e or ia 
their or bis or her personal rcjutisctitativcB or represent- 
nlivc ■ and that all usual and proper directions may be 
given for taking thb uccountSj and making the en¬ 
quiries 




afbr^saiJ ; ami ihat tlie flcfcndJtntSj tlie pro¬ 
tended execuioti^, may be rcstiiiincd from inicrrerin^ 
with the personal estate ; and that the receiver to he 
appointed as aforesaid may be as well the i-eceivcr of 
tlic personal estate and eifoctSj ami the interest, divi- 
dendsj and produce tticreof, ns of the rents and profits 
of the real estate/* 



Joy IS 
Juyi:s> 


To this bill general dernun^rs were put in by the 
several defendants* » 

Bdl and Barber in suimport of the demurrers* 

i 

This is a n»erc ejectment hill,—a bill by an licir at 
law seeking to impeach a will of real property. On 
such a question this Court has no jurisdiction* Kerrkh 
V* Branshi/ (w). Ex parte Fear on (^/), Pemberton v* 
.Pcmhcrlcn (e) AtJ the Coart can do in such a cajio 
is to direct an actioJij or tlie 1 j ial of an issue devbuzit 
■eel non* Nothing Is here wanted in aid of procecdjjjgs 
at taw—no account—no production of title-deeds* Tlio 
ji I legod ground of waste and debtriiction will not suppeu t 
tlie ciisCj for a bill in equity wdl not lie to res train 
waste undciv an adverse title* I5ut, if there is any 
equity at all in the bifij at best it is mulllilirEoii.-^, aiidj 
upon that ground, not to be sustained* llio Vice- 
Chniicellorj in ii recent case (r/), has dccidcil in tavoiir 
of a negative pica to a bill of (Jiissort stating ouUtaml- 
iiig terms, and praying relief as founded upon sncli a 
stntciueul, A party out of possession praying the pro- 
duel ion of title-deeds must allege that they are ncccs- 

(rt) 3 llro. P* C* JjHh. the chso-p rcfeired to, 

o Vti* ifi 17* EiiiJ icc Jtj/it'r V*/Ja;vV^ lU-V^t*'iti.i. 
unte* Dicl^ \* /Jrw, \ M. 

(O 13 Ves* HM. P^^ans-v. iltit t Vc.i, 

(tl) Jrmita^o V. B, ;;Ei 1^ vVc. 

I MsifkL 1K!>* And 
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fo cnahfe him to miijiilfitii un uction at Jaw. 

Jj<.‘re iJie plamtijr Ims prayed coiiiieciucnlial relief as if 
die tiile-cleeds were already Jii hit; po$;se$siotL There 
is a cliiTerence between ivdsIc and destruction or tres^ 
pass ; and the Court lias sometimes interfered 

by ihjimc'tion in the latter casuj as in Crock/ord v, 
Alt xfiiitkr («), there Is no instance of its so interfering 
as between bcir and devisee (^); and the Court will not 
go further in such cases than it has gone already. To 
entitle a party to relief in case of waste, there must be 
a privity possession. The bNl does not pray a re¬ 
ceiver in tfic only way in wliicli the Court wilJ grant a 
receiver In such a cusc—that i.^, pending an action at 
la w—and if it liad so prayed, it must have failed ; be-^ 
cause coupled with a prayer for rolinf to which the 
plaiutilfia clearly not entitled. 

Agar^ and Jltys^ in support of the bilb 

The bill is not objectionable on the ground of multi- 
fa vionsuess, wliich is only wlieii uncomiecLcd povtiuju^ 
of right are sought against dilVerent dcleridaiits who 
ought not severally to be burthciiod with the cxpencc 
of defending themselves against ckims jo which only 
one of them ia strictly liable. 

It was formerly the practice that) where a pluintiQ' 
was entitled to discovery though not to rehef, the de- 
fendant was bound to answer, although lie might demur 
to the relief sought; and when this practice was altered 
by Lord ThurhiD^ the alteration was certainly not meant 
to extend to a case of this description^ where the objec- 

(f() 15 Ves. 15R. See ZWrf ictf^ tS Ves* J H4^ Dc Sfilis v. 

V. IfiVes, Grc// CfOfsUNf J B^ill uud Ik. 18d. 

T- Duke of Nor/httmberlattfiy 

17 Kinder (5) See Sndih v, Coifyer^ 

17 Vei. 110. Thvftiasv,Oid* S Ves, sy. 

tioJi 
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lion to tlie relief only arises out of Ute jurisdiction. 
Admittiiij; that the Court cannot decide on the validity 
of -A will in tlic ini^tnnce, yet, if the will be once 
" proved at law to be a for^erjj a party afterwards 
coming into tliU Court has a riijtit to have the instru¬ 
ment delivorccl up on the ground that it \a agoinst 
equity to permit t!ic holder to rctniii it ns a future pos- 
Mblt cloud upon the title. But in this case the plaintUF 
is entitled to somuj if not to all, the relief lie geeks- 1 ii 
the case of S/tewar v. Lcii'is(a) lately decided at theRollsj, 


18IT. 



Jones 

JoNE^. 


(«) Ahirdt 1S15* 1 liavo 
been obliged by Mr. 
i<.itison with the following 
note of this t 

*'■ lUli by cD-.|ieiisi at law' 
inn penciling a. will mnik by 
their ancestor in bivour of (lie 
deftiinlant, ;inil prEiylog eithcr 
nil is'iue, or liberty to brmg 
nil ejccthicnt^ with tho con- 
>ieqtiOJttia1 direct ions^ 'rhe 
estFitea wflro aubjecL lo out- 

tiding Icrni^ aif wasi admit- 
tcii by the defeiiflaiiL* He 
also AclimUed thnt Hie [daiii- 
lirt’s were co-heirs, hut Jiisiijt- 
eJ on the r[itidily uf llin will. 

The pin lilt ilfi went into 
evidence to shew the iiicn- 
pndty of their ancestor : but 
iheircvidence was very ^bgiit, 
iiiid HUB cein[dclely contra¬ 
dicted by the rvicIcticehrirugbC 
by the defendant. 

Ihiit and Simii/utison for 
die pLuntin:] conlendi^d that, 


the title of I he plamtiQii, and 
the txhtOEice of outstanding 
terms, being admitted, they 
W'ere entitled te the rclEef 
prayed, in the first instance, 
witliont any regard whatever 
to the evidence; Uappearm^jr 
that the validity of the will 
was the only question in dis¬ 
pute between the parties, 
to which the Court had no 
jurisdiction to decide. 

SiV Sitmiiei Romiit^ and 
IIc^s coulrLL. 

The Court w»ii clearly of 
U|]itiioii wicli the jdaiutilis, 
and granted nn issue ; find hi't 
Ifonour thought that Jt waii 
perfectly unnecessary for tJic 
phuntitni to have gone into 
any evidence under the cir¬ 
cumstances, and therefore di-^ 
rented the plaiatill's to ]Fay 
the. defendant (lie 4^o£Li» of 
their depositions.’’ 

Keg. Lit}* Jl. Iftlnl. 
fu. H3 U 

^^liieh 
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which wns a bill like the present^ the Court directed an 
issue. This is a general demurrer for want of equity^ 
not objecting to the bill specifically in point of form* 
The plaintitf has a right to know whether tbei^ are any 
outstanding termBj that they may be removed out of the 
way of hh action. ITe has a right to the production of 
title-deeds for thiE purpose, fimi that he may know what 
are the estates of which he wiahea to possess himself by 
ejectment- He is entitled to an issue to be specially 
directed upon the ground here stated ofprobable fraud 
and impositiun attendjug the trial of his action in the 
ordinary way- Destruction of the property is averred, 
and interlocutory relief pniycd thereon, to which be is 
also entitled. The Court w ill interfere in a case of irre¬ 
parable mischief even where the title is contested. In 
Smith V. CoUyer (a), and other cases, indeed, the Court 
lias refused so to interfere between a devisee and heir; 
but those were cases where the waste committed was in 
the usual exercise of the right of enjoyment, as cutting 
iitnber, &c. If the subject of contention were a house 
of considerable value, and the party in possession were 
about to puU it dowiii would not the Court interfere to 
prevent him ? 

Beli jn reply. 

The rule adopted by Lord Tkurlow is most judicioiia 
as to a bill praying relief where the party is entitled 
only to a discovery; and it has accordingly been consi¬ 
dered as the settled practice of the Court ever Bince its 
first introduction. 

With regard to the relief sought in this case, Poms v. 
Aijdrews{h) has decided that a will cannot be set aside 
in ibis Court upon the ground of fraud, because tlin 

(o) 18 Ve^* £9. (h) 3 Bro* P* C, 470- 

questioJi 



CASES IN CHANCERY. 


m 


question of fraud constitutes a part of the miitnus (et~ 
iandi^ as to which the Court has no jurisdiction* If 
Marriott t, Marriott (a) were laWj a Court of Equity 
would be always Interfering in such cases; but that casn^ 
whatever may be its authority, was antecedent to Kertick 
V. IiTti>tsbf/(i>)y and the question is completely set at rest 
by the subBcquent cases which have been referred to. In 
Atkinson y, IIcnshaw{c\ and Other v> ]Ml {d\ n re¬ 
ceiver was gran ted to protect the property pending litiga¬ 
tion m the Ecclesiastical Court, and this iaa ground on 
which equity will interfere; but it isnottlie ground upon 
which the prayer for such intcrfeycnce is here founded. 
In Shexi^eny* outstanding terms were alleged, 

and admitted* The right to the production of title- 
deeds is only incidental to tlie discovery, but forms no 
ground of distinct relicf—not such relief as to take the 
case out of the principle of Ijord rule. Waste 

not only gives no right to the interference of the Court 
in a case of adverse possession; but, if it did, no case is 
here made for such in ter fere nee* 


1S17. 
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Then as to the interference by injunction to prevent 
the setting up of outstanding terms; if the bill had been 
properly framed for iliat purpose, the relief prayed 
would have been right as to that, and could only have 
been met by a pica deny ing the o;v]stcnce of any. But 
here is an allegation which can be met by such u 
denial, and, if we had pleaded to (his bill, our plea 
must have been over-ruled for want of sudlcicnt aver¬ 
ment. In i>hiiJhlmri/ y.ATroii:^smilh{J) the Court 
ordered an inspection of all deeds ndmitledio be in the 


(ij) 1 Stra. GG6. 

(6) :t Bffi. P. C. 33a. 

(c> 2 Vtia. & a B5. 

(ti) 2 Vcs. & 11. 00. Gilt- 
iivan V* EoimSj i Bali & 11. 


101. t. FoifiiCf 2 Mad 

J03. 

(<?) See note ante* 

(/) 4 Vcij* hii. 
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defendant's possessiorij crealmg euch Incumbrances 
ii'crc alleged to be in the wny of tlie plaiatilT’s title at 
Ja^v; but It would go no farther, fn an unreported 
case of fifirberv^ I/t{nter(a)^ though the bill was pro¬ 
perly framed in other rcfipectsj the Lord Chancellor 
held that it is not enough to say that the defendant 
threatened to set up outstanding termsj but an actual 
CtX^a must be made out. 

Then, as to the copyholds—what right can there be 
tn a ]>i'odiictrciM of title ^vhicli may bo discovered by in* 
^pi■c^i^^u of the Couri Rolls ? 

The change of venue not a sufficieiit ground to 
give jurisdiction to a Court of Kquily, because, upon a 
proper reprcsentatioiij the Court of Law will itself 
give sucb a directicn. 

Biitj jf tbe ground of flcmurrer for want of equity is 
held not to extend to all the relief sought, the bill i:; 
evidently muUiranous, as mixing the qlies!Ions of real 
and personal property ; and a party is entitled to demur 
ore tetJits- Anotlier ground of deiuurrer that no afTi-* 
davit is anuoxed to the bill seel^ing to have the Iiislru- 
inent in quest ion delivered up to be cauceneil ; and, 
though that is a ground not upon the recurdj it lias 
been decided that it is not necessary it should be so, lo 
entitle u party to the benefit of a demunor. 

Jul^ SO, 1817, Mastuu of Jiv KoLns. 

11^ this had been a bill merely for a discovery, there 
are several parts of it to which an answer must uijdouht* 

edU have been given, lii the body of Uiu bill there is 

■ 

(f/) StT JtOtiL 

a stuiement 
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a sUtemont “ that tlie plain til!' intended fa bring on 
action or actions at law for ilie recovery of tlie free- 
bold and copylioM estates devised by the pretended 
“ but it is alleged “ tbut^ without the aid and 

assistance of this Court in compelling a discovory^ be 
cannot safely proceed to trial in such uction or 
“ actions.” 

Hut he concludctf witli praying relief, upon the name 
objects, with regard to which be bad before stated that 
lie only wanted a discovery in aid of an action. For he 
prays, that this Court will declare, “ that the pretended 
will was not the (rue will of flic late inHiam Joftesj 
and that the same may be delivered up to be caii- 
celled and, asconseqiicntial on that relief, he prayK 
an account of reirts and profitKof the real estate —an 
account of the personal cstate^of debts and funeral 
expejisos--an eiiquirj ns to next of kiu, and a distri¬ 
bution of tlie clear surplus. 

Tt is impossible that, at this liine of day, it con be 
made a serious question, wtiethcr it belli this Court that 
tlic validity of a will, either of real or personal estate, 
is to bedetennined^ Tlbero is, however, an alternative 
prayer, that the Court will direct an issue to be tried; 
and then certain other directions are sought, as uppli- 
cahlo to that alfcniative. Xoiv", although there may 
have been instances of issues directed ou tlie bill of an 
heir at law, where no opjioshion has been made to that 
mode of proceeding, yet 1 apprehend that lie cannot in* 
sist Oh any such direction^ lie may bring his eject¬ 
ment; and if there he any iinpediments to the proper 
trial of the nioritp, he may come liere to have them re¬ 
moved, But lie has no right to have an is^ue substituted 
iu the place of :m ejectment. If lie can have no issue, 
can he have those cuusequoutia) directions llicilareasheil 

on IV 
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only on tlic snpposiiion tfiat an lesue is to be 
AlLlioiig'li the jntrntion to bri»|r afi action had been 
Atatcd in the bJlI^ it is not with reference to an action, 
but to an issue, that some of the directions are prayed 
' for as necessary for a proper trial of the merits* It is 
prayed, that the may not be tried in Si/ffolkj but in 
Rome adjoining county ; and that the defendant's may 
produce all the title-deeJsj evidences, and writings re¬ 
lating to the said TViUhni real estates, on such 

triaL But, supposing an action had been brought, and 
that the prayer referred to such action ; Joes a bill in 
equity lie to change the venue on the ground that no 
fair trial can t>e had in the county vrlicre the lands arc 
situated? 


As to the title-deeds, tlie bill merely states the fact, 
that the defendants have the possession of them, but 
not that tliey arc in any way necessary to enable the 
plaintjfT to recover at law* He stands solely on his 
title as heir, and does not shew how the required pro¬ 
duction could be of the least service to liim* As IjOrd 
J?oj5(yrt flays in Lady Sfifipshurj/ v. Arro^sinith 
** The title of the heir is n plain one, and it is a legal 
—All llie fannily deeds t^^getlier would not make 
his title better or viorsc* If he cannot set aside llio 
H’ilJj he has nothing to do with the deeds*” 

When the plaintilT comes to ask that the defendants 
may be restrained from setting up any outstanding 
terms, the language is varied ; for it is, so as to dc- 
feat the plain tiff V claim In any issue or action di- 
“ reefed hy the Court, or which the plain till' may he 
advised to bring, for recovery of any of the real estates, 
** or the rents and profits thereof." This undoubtedly 
would be proper relief to ask, if it bad been averred that 

^ (^i) 4 Ves* (5f?* 


there 
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there were eny outstanding; terms* But the case of 
Barber y. Hunter {a) is a direct authority that the 
Court will not proceed on a mere vague allegation that 
the action may be defeated by setting up outstanding 
terms. The case before the Vice Chancellor of Armi* 
tage V- JVadsu^ort/i (i) shews, that, if the osHerfion 
were made, it might bo met by a negative plea. 


1817. 


Jones 

V. 

Jones. 
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Then there is a prayer, “ that, in the mean time,” 
(that I suppose, till the trial ot such Issue or action,) 
the defendauts may l>e restrained from committing 
any spoil, waste, or destruction on the said Jf'itHam 
Joneses real estates, nmf froni setting or disposing of 
or charging and encumbering the same, and that a 
“ receiver may he appoijitctU” No case was cited in 
which the Court has Interfered, at the suit of heir or 
devisee, to restrain waste, spoil or destruction, hy 
either, while they are litigating their ndverise rights in a 
Court of I^aw, (hie ^ihould think the case of the dc-* 
visice a stronger out; than that of the heir i because, till 
the will is set a^ide, the primttjheie title is in the de¬ 
visee. Yet in Smkh v* CoHT/er^{c) an injunction was 
refused, when applied for by the devisee against the 
heir* I own 1 cannot a very good reason why the 
Court, which interferes for the preservation of personal 
property pending a suit in the Ecclesiastical Court, 
sliiuild not interpose to preserve real property pending 
ii suit concerning the validity of the devise. lJut, as a 
condition of such ioterference, the Court would cer¬ 
tainly expect it to bo shewn, that the party applying was 
proceeding with all due expedition to bring the <juestioii 
to a decision; whereas here, the plalntiir, filing the 
bill about two years and a half after the testator^s death, 
does not state that, even then, any action had been 

(^) Sec before. (^;) 1« Ves. KtJ. 

(^) 1 MadiJ. 1K9* 

brought; 
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whtht the of find destruetjon fom- 
pfaincd of are stated to have Twen committed ftooii aflor 
Ifie doafU of the testator. If the Court will not inter¬ 
pose to stay waBfo^ ft Jortiori will it refuse to appoint a 
receiver^ or to restrain tl»e devisee from exercising 
otlier acts ofownersliip over the property. 

Then tliorc is a prayetj that the plaiiitifl'may he let 
into immediato possession of all such parts of Uie copi " 
hold estate as ncro not surrendered to the use of the 
will. That IS mere le'^al relief Wlietlierj ia fact^ 
there were any unsurrendered copyholds, might he 
matter of disco very—hut the roiiiedy is at lavv^ 

There isn statement that the teslafor had contracted 
for the purchase of certain estates, of which no convey¬ 
ance had been made to hiii^, without saying; whet her 
before or a tier tlic will, or :it all pointiiig; to any relief 
to he grounded on (hat statement; nor can 1 guess at 
any (hat could he ekI ml in stored in this suit. 

The only remaining part of the prayer Is, that the 
executors may be restrained from interteriiig witli 
** the personal estate, and that, the receiver of the real 
estate may also he the receiver of (he personal 
estate*” It is obf^crvable, (hat (his prayer is wholly 
indefinite. It is not for any particular perlodj or dur¬ 
ing the dependence of any particular suit, lliat the in¬ 
junction and the receivership are prayed for. Tlie Court 
has, ill several instances, appointed a receiver of per- 
sojjal estate pendiega suit in the Kcclesiaslical Court- 
hut, in every case in vvluch it has done so, it has appeared 
that such a suit was depending, whereas there is no 
Buch statement in any part of this hill. All that is 
stated Is, “ that the executors have not yet proved the 
“ will, though they have attempted to do so,” What 

the 
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tlie obstacle wasi <Jaes not appear. It iiiJiy iio»v be re¬ 
moved. It is not statotl that the next of kia bavc 
entered a rnveal, or taken any stop that would produce 
a suit. The ground of this Court’s interference is, 
that when a suit is depending, llie property must re^ 
main to a degree unprotected, till it 8 detcrinination. 
If the will si a rids, the plaiiitilt' is a perfect stranger to 
the persona] estate; for he is neither a creditor, nor a 
legatee* Why, therefore, is the Court to take care of 
the personn) estate at his lustance ? The ground can 
only be, that there h a questioA somewhere depending, 
in the result ,of which it may appear that he is Jiite- 
rci^ted In tlie personal estate, inaMniucIi as the will may 
be set aside. Rut this plalntilT does not elate that 
there is any such finest ion, either depending, or about 
to be raised, TTe, therefore, can liavc no right to have 
a receiver of tlie personal estate nppoinlrd. The re¬ 
sult then is, that tliero is no part of tlio bill, as to winch 
the plaintiif [lEiH slicwn hcniself entitled to any relief. 
And, alihoiigli (as 1 have alrctidy said) he might liave 
liiitl a right to sonic of the discovery that is sought, if 
111? Iifid sought nrithing more, )et it is now sotilo^i thal, 
to support a general demurrer to a bid seeking both 
discovery and relief, it is sufricienl to shew that the 
plaintiir is not entitled to the relief wliicli he prays. 


1817. 
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The demurrer ill tliii^ case must, therefore, bealfotved. 
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fuy. BRITTON r. TWINING* 


Testator dir«ds 
^,0001. ifhlcli 
he ha9 to the 
3 per centi. to 
i?£ Jirml^ 
there to reraain 
during the life 
of his wife, far 
her to receife 
(he interest j 
and after her 
death to be in 
the same man- 
ner Jtrml^Jixed 
on tliQ infant 


J OI/N COBBj by hb will, flfter giving several 
specific bequests to liis wife, declared it to be his 
will that a full and clear account should be made out 
of the 12,000^* which he tlien bad in the 3 per cents., 
together with all his bonds, notes of hand, hU houses 
therein mentioned, and also of his book*dcbts and stock 
in trade, so that the loial might appear in one sum, 
and then that the one half of the wholej^mount might 
he put into the funds, and there hxed and secured in 
the firmest manner, bo that it might be only payable 
to her own receipt.** He afterwards made a codicil 
to his will, as follows: My fortune being altered since 
my writing the first part of this paper, this ia what I 


If^C, “tobeso desire may be done in case of iny death, (viz.) Liet 


‘‘secured that a 90ftOOL out of tlie 2^,000/, which J jjow have in (he 

ha may only « ^ stocks, be firmlv fitted and tlicre to re- 

“ receive the iii- 


terest during his life ; and, after hn deema, to the heir mala of hii^ 
body, and so on in succession to the heir at law, male or female 
with a direction that the principal sum is never to be broken into, but 
the interest only to be received, “ his intent bein^ that there should 
always be the interest to support the name of Cobb ns a private gcn-. 


Though the^hitention be manifest teglvc only a Life-interest to /K 0*, 
yet there being nothing to shew that the words “ heir male*’ was not 
used in a strict technical sense, held that IV. C* took the absolute in* 
terest, the words being ^uch as would create an estate tail of freehold 
properly. 

Sccur, if the words for had been added to the wordji “heir 
male/* In which case the latter words, might have been construed to be 
a mere desi^naiio persona*^ 

Heldy the declaradon that the principal stock should not be broken 
into, not ^udicient to turn the heir into a (enantjfor life, bcicig like an 
attempt at perpetual restraint of alienglioti, which, in tJic cufc of land, 
would not piCvenl the creatlmi ofanesiiilc tai/. 

main 
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r^nimn during tlic life of my wife, for her to receive 
the interest for the sanie^ and to be payable only to her 
own receipt, which at this time will mate the amount 
of GOOL per annum. And it is also my will and dc- 
sire, that after the deatli of my wife, then the said 
"20,000/* wliich was seltlcil upon her, be in the same 
" manner firmly fixed upon the now infant boy JViUinm 
“ Cobby I say, 1 would have it so secured (liat lie may 
" only receive the interest of the same during his life 
" and after his decease to heir mule of his body and so 
“ on in succession to (he Jieir at law, male or female. 
“ But let it be noticed, that the principal 20,000/* 
" stock is never to be broken into, b'lif only the interest 
to be received as aforesaid ; my bitent being that there 
" should always be the interest aforesaid to support the 
“ name of Cobb us u private gentleman/’ 


1817* 

UltiTTPIf 

n. 

Twining* 


The qiicfitioii wor, WJictlicr, according to the con^ 
iitruclioji of this codicil, Wiliiam Cobh therein men¬ 
tioned took, the absolute interest in the £0,0D0A, or 
only a life interest in llie same* 

Sir Sitmmt RomUlt/ and Sbad^eliy 

JVcihereU^ Rof^e^ and W'dhrahomi 

* 

Dell and Prculon^ * 

And 7/rwW,—for several parties inf crested, in sup¬ 
port of the proposition that JViUium Cobh toolt an ab¬ 
solute interest in the 20,000/. 

The only question is, whether the words used fn this 
codicil, if applied to real estate, would liave made an 
estate tail; and this point is decided in the alTiii^mative 
in the case referred to by CoAc (^a)^ where lie says, " of 

(«) Cfl, Litt. 2 ^ 2 . El. Ill V, Lady 2 Vein, 

a note on the passage, Mr. 525. 
jiorgruve refers to Richardx 

VoL. ijL isr 


ell 
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1817. 


TwiNfMc;. 


all failc most coarcted or retrained tliat T 

fiaJ In our bookes, li tlie estate taile in 39 Aea, p, 
where lands were given to a man and hia wife, nnd to 
one heire of tlieir bodys lawfully begotten^ and to one 
lieiic of the bodj of that heire only,” 


Thciij if the wordsj applied to freehold property, 
would create an ci^tate tail, they give the absolute in¬ 
terest in perftOTialty, according to the rule in Lord 
Chatham v. Tot MIL {a) 

ri 

The testator has meant, what by the rules of taw 
ho cannot accomprisli—namely, to give a life interest to 
the heir at law for tlic time being. In attempting this, 
lie bas used w'ords which are strictly words of limitation, 
and give the absolute interest, t n such cases, the Court 
rejects the particular intention, in order to give cflect to 
that which the law has declared to be the general inten¬ 
tion; and that is to be presumed from the words which 
ho has employed* Blackburn v, Siabla (&) is in point. 

Hart and Hally contjvi. 

The case of Blackburn v. Stithies is wholly inapplicable 
to the present There was nothing whatever in that 
case to prevent the words from being taken in any other 
than their strict legal acceptation—“no express estate 
“ for life given to the an cestor~iio clause, that the estate 
“should he without impeachment of waste—nolimif- 
ation to trustees to prescrvecontingent remainders— 
“ no direction so ^o frame the limilation, that the lirst 
“ taker ahouM not have the power of barring the entail. 
Every thing was wanting that had furnished matter 


(ce) 6 Bro* P.^* ^50* See Marshall Tp Bous^cld^ % 
(^) 'i Vc9, aiid*B. 3G7— Madd* ICC, 


“for 
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•■‘for argument iti other ctisca.” Here, on the eon- 
traryj all we are boimd to shew, ia, that there is no 
principle ou which to enlarge the eUate given to 
Cobb expressly far the term of his Hfe* 


J817- 


Bhitton 

tJ, 

Twwiyo* 


Now, a devise of freehold estates, by words similar 
to those employed in this case, would not create au 
estate tail in the Jirst taker; because, tlie person de^ 
signed to take upon the death of William Cobb being 
his heir male, and the per^n designed to take in 
cession after such heir male beirlglieir both male and 
female, the testator has thereby manifested his inten¬ 
tion that the heir male of WiUUm^^Cobb is the stock 
from which the Inheritance is to spring—the founda’* 
tbn, from which the line of sucemion, including the 
male and female issue, is to commence. 


Hut, supposing these words, if applied to freeholds, 
would create an estate tail, still this would lie a case 
of exception to the general rule that the same words 
which create an estate tail of a freehold estate will 
give the absolute interest if applied to personalty ; be¬ 
cause that rule ts confined to cases where the words 
of limitation are clear and unequivocal words of 
inheritance, and is not to lie extended by analogy 
to cases where an estate tail of freehold estate would 
be raised only by con struct] on. Tims, a bequest 
to A. for life, with remainder to the heirs of Ids body, 
must be taken to pass the absolute Interest, because 
the same words, in case of a devise, arc clear and tech¬ 
nical words of inheritance; but, under a bequest to 
A. for life, with remainder to his issue, it has been 
held that only a life interest passe^^ to A. although 
tho sumo words, in a devise of land, have lieeii con¬ 
strued to give an estate tail, iVarmait v. Hmman (m), 

{ii} Finch, ^179. 2 Cho- tb, ‘2t>9. 

N 2 


Chre 
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Britton 

tf. 

T^jning, 


Clare v* date (n). The reason is^ that the former words 
necessarily comprise all descendants of the first taker^ 
and, by a long established rule of kwj are to be con¬ 
sidered as strictly and essentially words of Ipmitation. 
But the word issuc^** or tlie words heir male’’ in the 
singular number^ does not of necessity include the 
whole line of descent, and^ when held to do eo, it has 
been by virtue of the desire to give efiect to tlie pre¬ 
sumed intention of the testator; whereas, to extend 
that operation of the i^ords to (he case of personal pro¬ 
perty go as to vest the ahsohito inferost in the first taker, 
would be to defeat the intention and so to counteract the 
very reason upon TThich the rule was founded. Sec also 
ICttfgkl V- JElih (/>), Seazoard v. HWock (c). 


Besides, suppose this were a case of real estate, and 
that the effect of the words must be taken to give an 
estate tail, yet in the present case they would operate 
upon an executory trust; for the testator has cvpreBsly 
directed the property to be so settled or secured lliat 
Willtam Voifb shall only have tlie income during his 
life ; and there can be Jiltle doubt that tins Court, in 
directing a seUlcmeiit to be made (whether it be ciin- 
fiidered as real or personal estate) wonld lake care to 
confine the interest of William Cobb to a lile estate,. 


Bcaj/ony for some of the y ounger children* 

Sir S. Romith/^ in reply. 

There can be no doubt as to what wag the intention 
in this case—that all the descendants of the Itrat taker 

(a) Ca. Temp, 'Jalb* 21* ante, Vol. L 

Fearnc^s Ex. Dev. 200* 308* (*) 2 tiro- 570, 578* 

atid see the arguuneuta on (t) 5 lyH, 

this aubjeot in v, 

should 
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{should enjoy the property in perpetua] aucccf^stoni But 
we are not^ in construing to ask what the tea* 

tator actually Intended; but how^ and by wliat worda^ 
hasLe expressed Ids intention? 


JS17. 


URITTOif 

0 . 

TwiXlNG. 


The case of Scaiaird v* JFiltock is no authority to 
govern the present case, Chre v, Ciare^ and Kni^hi 
V, fJlis, are upon the word issue;” and in the latter 
case it was distinctly admitted, that if the word had 
not Ijcen issue,” but “ lieie/’ it must have been 
otherwise decided* 

* ■ 

But they say, th% in tlic case of land, would be 
an executory <levisc. I low, then, would the Court 
direct a settlement so as to meet the presumed inten¬ 
tion of the testator? Not by giving an estate for 
lifo only to JlVlifim Cobby with romainder Co such 
person as shall be his heir male at the time of his 
decease; for that would be to defeat the intention, 
which is to include the heir female, as well as male, 
in the line of succession; not by carrying into etlcct 
the ulterior trust for descendants of the first takers 
for that would lie contrary to the rule of law, and 
void for remoteness* Bbt, by giving to the first taker 
the absolute intere.^t, the general intention, which is 
to include the whole line of descendants, willboeflectcd; * 
the words of gift will have their legal operation; 
and nothing will be frustrated but the particular re¬ 
striction, which is inconsistent with the rules of law, 
and therefore void* 


As to the arfrurneut from tlie use of the word 
settling,” that word means no ntpre than eflcctiially 
jccan'wg the projierty, by investing, or keeping it in¬ 
vested, in the public fund!?* 
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The Mastbh i^the Rolls. 

If this fiad bc 0 n n devise of lEind, the words u^ed 
would have crealed an estate tail, I do not ronccive 
that the tostatOTj in using; the word secured/’ as he 
does in tliis wdlj liad any reference to :i further or 
future seltlenicnt to be made of the money; rmdj ff lie 
hadj I do net I hat tlieT^'^ is any Hitn^ wldcli \^ou1d 
authorly.e the Court to iiiako the settlement In any 
manner ditrerenl from that which lie has Jitmsdf di¬ 
rected. fic/fives an estate for life to lyUiiam QM; 
and he certainly meant (liat WUlwm Cohh should have 
no more than a lit^ interest i hnt that is of no con- 
5:er[uei]CCf if he also riieant that the heir male shoiiLd 
take in the character of heir. Now there is nothing' to 
qualify the words heir male,’^ or to shew that they 
were not used in their strict technical sense. On the 
contrary, it is evident that the testator conceived he 
could make a perpetual entail of the property, no as 
to make it pass from heir to heir In succession; w ith 
a condition, however, which he also conceived he could 
impose on the power of dispositiou. The “ heir male” 
is to Ukc in tlie first instance, in tlie same manner as 
tlic ^Hieir male or female’’ is^ after war tis to take; for 
he say?, to the heir male of his body, and 50 cji in 
succession to the heir at Jaw, maJo or femaleso that 
he has inhentnnceniike in view with regard to them nil. 


It would have been otherwise if he had added the 
words “ for life’* to the words heir male,” Then the 
case would have been the same as that of ffydic v. 
Coliins(a}f where, after an estate for life to F, A/, 
there was a limilation to the heir ruale of his body 
lawfully begotten ^ring the term of his nntural 
This was held to lie no estate tail i[i /’* M* because 

(ri) 1 Court* 289. 


of 
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the sijperaddcJ wordij- It is nii tliis psirticulaiv 
a ho, tliiit tho case (irlitcU was cilc<l) of v* 

n (rt)j wholly diirerft iVoiii llic prei^ent- TherOj 
the IcsUUor l^iul in express? terms restricted all the 
U\k ers to estates tbr life, hikI the word “ heirs’* was 
inserted only for the purpofic of desi^natiri^ the several 
)>ei>,o!is who were to (aUe such life estates. Here 
diero h no such qualiricatioiL It 1^, indcodj declared, 
dial the principal stock is never to he broken intOj 
ont only the interest tt? be received, Tint that is not 
Mifikiojit to tarn the “ lusiiw” into tenants for life. It 
erjutvulont to a declaration that no heir shall alien 
the estatOj but only receive the ronfsaud pro (its, lint 
we are not to that a testator has not g-iven an 
estate tail, because ho couceivedho could [lerjietually 
t'cstraiji alienation. 


PS17* 

JlniTTOM 

V* 

T INJSU* 


Assuming that, in the case of a devise of land, this 
would amount to an estate (ail, 1 apprehend It fii 
ho settled ever since the case of Lord Otulittfm v. 

in the UiUiso of Lonls (/;), that whati^ver 
would, dinci/f/ or constitute an estate 

tail jji land, will ^mss an abifolmc interest in iJcrsonal 
estate. There, the dividends only were given fiir 
life, and it was evident that the first taker was intendod 
to haviMio more tiuiti a life Interest; but thero was 


W [later er 
nnuld, dirL\ff^ 
ot^ KO/tSlfltC-^ 
th-eh/f cc^tisli* 
(ute an c.'stjifii, 
Ijiil rn hiiul will 
piss hIh iibvrt!ui.;> 
iiilerrsi in |)«r-» 
soiial estate. 


iiolliiiig la tniJilify Ilia words « lieiis oi tiie boilv,” and 
tlierrbic ttio iiitorasl was ludd to ijc absolnlo in tlic 
tiist tukcr. 


In IhutHn/ v. Pairoto (c), the testator had inserlefj 
a clause offorfeiture in case ofauy attempt ai alienation, 
and had declared that the dividends were l>e< pica then 1 


('0 5 i-'siht, laij, 

llru. i\ C. 45 a 


t^) :j Vci- J'JL 


Jii 
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to flic JiJlerejit takers for their support (furrn^ I heir 
lives; as Jie had at first used words of limitation 
iJiat were held to amount to a gift of the principal as 
well as the interest, the clause in restraint of aliena¬ 
tion was considered as repugnant, and the whole fund 
was given to the first taker* 

1 conceive that tti this case, IFilliam (obb took an 
absolute icilcrcst in the fund* 



ROTJnS* 

4 , 


HOLiYIjAND and Others, 
DE MENDEZ and Others. 


DE MENDEZ and Others, 

V. 

IKILiYTjAND and Others* 


Agreement, on ^ EOIIGE IIUDSON died on the 5«lh q( Dccem^ 

dissolution of bcr^lddyintE&iuic^havhigEiizabctft/fiidaon 

partnership, 

that the conlmtiL»g p^rtuer shall, in consideration of an assignment 
to him of Iho partnership property, Including a lease of the premises 
on which the business was carried on, secure to (he retiring partner 
the payment of au annuity, by boml, conditioned to he void on payment 
of the annuity, “ or ia case he should at anytime after the expiration 
of the then existing lease be dispossessed of and compelled to tjuit 
the premises, without any collusion, cotilrirance, act, or default of his 
own.^* The continuing partner obtains a renewal of the lease, and 
afterwards becomes bankrupt, and.thc renewed lease passes under the 
assignment of his estate* 

This is not such an oriclion or dispossession as was contcmplateEl by 
the agreement, in the event of which ^be annuity was to ceaic. 


icrl7DJ>,intestatCj havhigEikabctft/fiidaon (after- 


wards 
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wards D& Mendez) his widow, James Hudson (his 
eldest son bj a former marriage) anti several children 
by bis wife EHzabeUt^ and being^ posscssedj at the time 
of hi3 death, of a bouse, wharf, and preaiise^, on which 
he carried on the business of a coal-niereliant, under an 
agreement for a lease of twenty-one years from Mid¬ 
summer I7St>* EUmheth Hudson the widow took out 
administration, and she, together with*/«?nes Hudson^ 
carried on the trade, in partnership, upon the same 
premises, till 1801, when the widow married De Men¬ 
dez^ soon after which they agreed that the partiierriiip 
stiould be dissolved, and the trade relinquished in favour 
Hudson^ to whom He Mendez aud his wife should 
assign the piemisesg and all the good» and chattels to 
which she liad become entitled as administratrix, and 
also all the partnership stock iii trade, &c.; in consi- 
deration whereof Hudson should pay to I)c Mendez 
the sum of 52^/., and also secure to bo paid to trustees 
for the use of He Mendez and his wile, for the support 
of themselves and the children of both her umrriages, 
art annuity of 250/. to be payable during the life of 
Hudson, in the manner and with the condition after 
mentioned, to be secured by his bond and assignment 
of the premises as afte* mentioned. 


1817. 


JIolvland 


De Mend£z. 


Ill order lociu ry into clTcct this agreement, an inden¬ 
ture dated the \^i^{Junuart/ 1802, was entered into and 
executed betwH>en the parties, whereby it was declared 
that the partnership was dissolved^ and, in consideration 
of525/* paid by Hudson^ and of his securing the said an¬ 
nuity as after mentioned, DcMendcz and bis wife assigned 
the premises so agreed to be assigned to Hudson^ his 
executors, absolutely, for his and their own use and 
benoht; and Hudson^ thereby, forliimRclf,j»is heirs, ex¬ 
ecutors, &c. covenanted in manner following, L e. that 
lie would forthwith use his greaitest and utmost cn- 

dcavours 
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“ JcaviHJi's io procure a lease of tlie prcmisci^ at hid o^¥» 
“ costSj Scc^ piirsuimt to the agreement under which the 
same were then held^ aiidj when iiecef.‘?ary, to obtain 
a renewal thereof for the further term of 2j ycarSj 
at the like costs, &:c. * and likewise ivould, at the re- 
“ quest and costa, tS:c, of Dc Almfirz or hia wife, or of 
Smith Kirlo7t (Iniatces), or the survivor, t'fec. well 

and eftoctually assign and assure the premises to StnH/t 
“ and Kirton^ or the survivor, &c. for the remainder 
“ which should be thou to come of tlie then existing or 
“ any rejiewcd term, for the bettei' securing of the on- 
unity of ^DOL thereby agreed to be paid and secured 
by bond, aj* after mentioned/' And by bond, of even 
date with (he said indenture, Jfhdson became bound to 
Smith and Kirion^ in the sum of ^000/,, witli a condi¬ 
tion to be void, if tlie said J/rnhon slioulcl well nnil 
truly pay the said annuity of ^50/. as therein nientioiicd, 
or in case he should use his greatest and utmost ex^^ 
“ ertiona and endeavours to procure a renewal and 
froah grant or leaae for 21 years in the prenuscs, and 
should, at any time after the expiration of the then 
unexpired term, bo dispossessed of and be compelled 
and obliged to leave and quit the prcndacH, without 
“ any collusion, contrivance, cc/iisent, act, or dediuli, 
of him the said jmnex l/ndso^.^* 

This annuity was further secured by a warrant of 
attorney In coufess judgment, whidi was entered up on 
the bond, Jludxon at the same time executing to Dc 
A/cflrfcs another bond of indemnity against the debts 
and engagements of I/s fatber Geor^^e I/udsoj^ and of 
the partnership. And by another indenture of the same 
date with the preceding, the trusts of the annuity were 
declared according to the agreement, and the banie was 
titrected Io be paid Or during fiisi lift", or 

long 0^ fjc dieuld contiiLik' notvcnt,and. upou hiidealh. 
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or insolvency, to Elizabeth (his frife) for f#er life, for ihe 
support and maintenance of herself and children, free 
from the controul or en^agcmcnta of her siiid husbands 

Upon the execution of these sevenil instruments, the 
agrcenicnt for a lease was deposited with the trustees 
(Smith and Kirton) ; and afterward?, on the (ith of 
October in consjilni ation of ob¬ 

tained a lease for 21 years from Mithumvicr lSf)7» On 
tlie 2011i of Febrttari/ 1815,* he became ll bankrupt^ 
having regularly paid the annuity up to that time; and 
the plalntiiT?, IlohjUmd and otliprs, tuiving been ap¬ 
pointed assignees, became possessed of the premises, and 
of the said lease thercolj by virtue of tlicir assignment. 

The bill Hied by the ass(gi\ccB, alleging ihnt tlie se¬ 
veral securities for payment of the annuity bad become 
void by Jfmhous baiihru)>tcy and the nsj^ignmcnl of 
hig estate, under thn clause by which the same 
made no longer payable after he should become dispos¬ 
sessed of, or compelled to give up, ilie premise?, prayed 
a declaration accordingly, and lliat the said securities 
niight be dejivered up to be canceHed, anti the judg¬ 
ment on the said bond^'and warrant of attorney vacated, 
and an injuttetiou to restrain the defendants, Oe Jllotflez 
and hi? wife, and tlicir trustees, from proceeding at law ■ 
in respect tliereof 

Ec Mendez t)i e h ushan d, ha vi ng bee o j o e b a n k r n [ j t, a n d 
residing abroad out of the Jurisdiction, a cross bill was 
filed by the wife andddldrcu against //^/^AoJ/sctsstgnecs, 
and against the troalccfiof thedeedsof 180!2, and the as¬ 
signees of J}c Tl/cWtJz, alleging tliat Iludson^^ act of 
bankruptcy was fraudulent, and I lie coinmission against 
him a concerted comuiJSsiou, and that hia assignees) were 
bound by his covenant to execute an a^i^ignjiient of the 


IS7 

IS 17, 

iror.Yi.Asrn 
De Menoez, 


ju;v\ 
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Ho1,TLAN'J> 

V* 

Dc Meiidez* 

JJart^ Cool'Cf anti for tlic plaintiffs in the first 

cause (the assignees of JIudson), insisted that the Lank- 
riipt having been dispossessed by hlslKinkrn ptcy^the only 
c^ue^tion that could remain was^ Avhether that bankruptcy 
was fraud ulciit. S/tec v. -^/lalE (a) was upon the distine- 
f ion between an assignment under an act of bankruptcy^ 
and under the in-‘!olvont act; the latter being voluntary. 

Sir S. Pomiih/ and Poupdl^ for tho plaintiffs in the 
cross cause, (Mrs. Mettdez and her childreriX— 

The only question is as to tlie effect anil construction 
oflha bond. It w as never contemplated tJiat, because an 
ac^ of bankruptcy might bccoumiitted, by reason of which 
JIudson would cease to be [>crsomilly liable for the pay¬ 
ment of the annuity, his assignees should not continue 
liable. In the condition of this bondj the word “ default*^ 
is introduced, wliich did not occur in S/rcf ifri/ry and 
this answers the distinction Jiiad£ between the cases ol* 
assignment by bankruptcy, and by virtueof the insolvent 
act. The “defaulf has been incurred by the act of bank¬ 
ruptcy. The assignees arc not entitled to retain the an¬ 
nuity and also keep possession of the prciiiises- 

Mail/icwsy ibr the trustees. 


new lease for eecoring the annuity, claiming therelbre to 
have 3 lien on the premises in equity for the annuity, 
and praying a declaration accordingly, an account and 
payment of the arrears, and an assignment. 


The Master of the Roi.ls, 

The condition is very unskilfully w^orded; but not so 
much 80 as to render it difficult to guess at the inten- 


(it) 13 Ves. 404. 


lion. 
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lion. It was in the contemplation of the parties tliat ISIT, 

the premises might, or might nofj continue to be of 

value to Ilffdsojiy to whom they were assignetl; and 

that the event of their so continuing, or not, might do- Djt MfjvoEz. 

pend eitlier on Hudson himself^ or on another person* 

If tlien J/udson cho&o to take the premises, he wag, in 
so doing, to contract the obligation of paying the an¬ 
nuity; hut in case of liis being turned out of possession, 
the annuity was to cease, because it was granted by him 
in consideratiofi, only, of his enjoyment of the premises. 

It is hardly supposable that iliit> parlies to the transaction 
could have meant to provide, by tlio condition entered 
into, for the event of bankruptcy.. It is at least extra¬ 
ordinary, if it were so, that such event was not expressly 
mentioned or referred to. On the contrary, it seems 
that the species of dispossession in conlemjdalion was a 
compulsory eviction; and they meant to provide that, if 
JIudson should be evicted, not thioogli any taidt of his 
own, he should no longer be hurthened with payment 
of the annuity. The assignees of a bankrupt do not 
take by a lide superior to the bankrupt's own; and the 
property is vested in them only for the benefit of the 
creditors. After the discharge of the debts, it reverts 
to the baukt:ttpt luiuself, or to his rcpresenlativcs. The 
expulsion mtended to*be provided for, was such an ex¬ 
pulsion as would leave Hudson no benefit from the 
premises. Here he is constantly deriving a benefit ■ 
from them in the payment of his creditors, and by 
moans of them ho may horeaflLer become perfectly 
solvent. It is as lirs property that the assignees possess 
them, Qiid it h to the satistaction of his engagomejitg 
that the profits are applied. 1 am therefore of opinion 
that, according to the true construction of this bond, 
the event has not happened upon which the annuity 
was mtended to cease. 
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WIIXIAM RANDALL, and GEORRE RUS¬ 
SELL, SUSANNA RUSSELL,and ANN RUS- 
SELL, Infantn, . - - Plaintifm; 

ANT> 

SUSANNA TlUSSELLj Widow, and Another, 

De FEN OAHTW* 


Testator glrcs 
all hia stock of 
cattle, korses 
nnd cnTriages,” 


T his ca^o nro^iC o)i> the follow tug clausof^ in (lie 
will of ijtorgc Russciii wlttch was dul^ executed 
to puss real estutes. 


tohis wife abso- i 11 ' 

Iutt!ly;aiulgi?c 9 I give and hequeutU all my lioufiehold furniture, 

his farm md goods, plate, linen, china, books, pictures, impleniciita 


stock arid crop and ulen^iils of hou^liold, and all ^ncli wini'S, liquors 
thereon,'* to his and provisions, as shall be in and about my house at my 

paid wife during flecease, nud also ali my stock ofcnttle, horses and car- 

Midowhaod. , i i l i ^ ■ 

,, ,, , , nuires, and also the harness, lunnture and IrappingH, 

fIdd,ihcUvfi , , . -n ^ j 1 

stock upon the thereto belonging, unto my w*ie busmma Russci/^ her 

farni i^ivGii to tlia wifo during wtdowhoml, pipscd to her utascluldy 
uiidcr the former clause. 


Testator, £eiz:ed lu fee of a moiety of an estate at ij*, and in 
siou of the oilier moiety as tenaiii from year to ycar*^!^ S(. J. CoUege, 
(his ICHso from the College having expired,) gives to his Hife, durfifUc 


vititiiluie^ all that his messuage or tenemont, with the farm and lazid$ 
at 7v*and all his estate and mierest therein, she paying thn rent re* 
served to St.J. College,^' &C. The widoiv, after his Jealh, obtains a 


new lease, and subscq^uently purchases the reyerslon of ono to wliom it 
tind been conveyed by the College under an act of partkiaeDt- Jfeiti, 
that the renewed lease was taken subject to the trusts of (he will, and 


those tji remainder to contribute to the li paid by the widow in pro¬ 
portions to be settled by the Master. 

ife/ri, that the purcha^fC of the ruvmion, not fiom the (^lonege, but 
from the periionto whom it had been conveyed by the College, was not, 
under the circumstaiicoFi, to be taken sulqect tn the 1 rusts of the will- 
QitisrCy If the purchase had Iieen from the College itself. 

1 


execut orp, 
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executors, amt assig-nSj absolutely, to 

antf for her and tUrir own use and bcnellL Also I give 
and bequeath all that my messuage or tcuement, with 
the farm and land^ (and stock and crop thereon) cntled 
ZiongtandSy iJtuate and being at Footes Cray^ wdth the 
appurtenancesi and all my estate and interest therein, 
unto my said wife Sui^anna Hussein, and her assigns, 
ibr and during her natural 1)^, if she shall so long con'» 
tinue sole and unimirried, she paying and discharging 
the rent payable to S{U?it John's College^ Oscjbrd^ and all 
other outgoings for the same, aud keeping the dwellings 
house insured and in good and tenaiitable repair/^ And, 
after the death or second marriage of his s«jid wife, the 
testator gave the said messuage or lenomentj lands ami 
premises, to the persons thereinafter mentioned, as trus¬ 
tees of his freehold and copyhold estates, to the 
same uses, trusts, intents and purposes, as hereinafter 
mentioned concerning my other freehold and copyhold 
lands, tenements and hereditaments/^ And, after giving 
otlier benefits to his said wile, lie gave, dcviswlj and bo- 
queatho(] all his freehold and copyhold messuages, 
liinds, See, with their appurtenances, to the plamtiiV 
nnd the defendant Jlandt/sutc^ tiicir heirs, &c, 
upon trust that they (his tiaid trustees) should receive 
the rents and pioiits* and after paynient of a certain 
annuity thereout, and subject thereto, to lay cut and in* 
vest in real or government securities, the interest there¬ 
of, to accumiitate m long as ht^ children (the infant 
plaintllTs) should continue under ^1, and to he consi¬ 
dered as part of residue; and in case his «on, the 
plaintiflf George J^asseii, should live to attain 21,then to 
stand seised, Sec, of his said freehold and copyhold 
messuages upon trust for the said George JZusseil^ his 
heira end assigriH for ever; in case of his death under 
21, for such other son as the testator might have who 
should first attain 21; and in case he should have no 




V, 


son 
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1817 . son who slioulcl live to attain for hia daug^liters, afl 
tenants in common Jn tail^ with an ultimate remainder 
Randali. for the testator’s own right heirs. 

R|J^9ELL. 

The tcBtator waf?, at the time of making this wilt, 
and of hU death, seised in fee of one moiety of the 
estate called I^onglaads^ and in possession of tJie otlicr 
moiety of tlio same estate, as tenant fj^om year to year 
to St. John's Collegey Oxford t the original lease, under 
which he held the same at a certain reserved rent, hav- 
iiig expired. After hi#» death,, the defemlant {his 
widow) entered on the whole estate, and procured a new 
lease to be granted to.her for fourteen yeais, at a rent 
of 40/,, in consideration of a premium of 400/, 

Afterwards, by ati act of parliument for efleetuating 
an exchange” between tho .saidcollege and €‘hrh'lophcr 
Jlnlly Ksq., this undivided moiety (among other lands 
belonging to the College) was vested in the said Chrh* 
iophrr Ihdl^ who agreed to sell to tlie defendant the 
reversion expectant on the detemiination of her lease 
from the college; and the same was duly cot)voyed to 
her accordingly, by indentures dated tlio 1/Oth and 21st 
1809, 

* 

The bill prayed an account of the stock and crops 
on the estate at the time of the te^tutor^s death, and a 
declaration that the defendant (the widow) having 
had an opportunity of purchasing the said undivided 
moiety by reason and in consequence of the interest slie 
acquired in the property in question under and by 
virtue of the will, the testator’s estate was entitled to 
the betieflt of such purchase; that, accordingly, upon 
being repaid the consideration money, the defendant 
might be declared a trustee of the premises for the be- 
uofit of the persons iulereeted, and be decreed to do all 

necessary 
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necessary acts for convoy I iip^ flic same; but* in case the 
Court hboiilil be of opinion that the defentlant was at 
libcrly to purdiase, ehuI did pnrcliapc^ tlio inheritance of 
the Said undivided moiety for lier own benefit, then that 
the lease previously taken by her might be declared to 
be subject to the ti’uslHoflhe willj and, as the term thereby 
granted had merged in the freehold and inlicrit^mcejlhat 
she might bfi decreed to grant a new lease to the trustees 
upon the trusts of the will, for si> much (if the term as 
would have licen expire^ if she.hud not purchased the 
inheritance. 

Hart^ Coohe^ and Sdon, for llic plaintiiTs. 

Fonbianque and TViugfeh!^ for the defendant!?. 

{ The questions raised were so fully discussed in the 
judgment which was afterwards pronounced, that it 
seems unnecessary to make any other statement of the 
arguaients.J 

The JVtAsrru of the Rolls, 

The first question In this case is, under which of two 
clauses in the will the 1 jV(? stock on the testator's farm is 
comprehended — whether under that which gives an 
absolute interest to tite widow, or that which gives licr 
only an interest for life in the articles bequeathed to her. 

[His Honour here read the clauses in question.J 

The plaintiffj say, that the live stock used upon the 
farm does not pass to the widow absolutely, under the 
words stock of cattle and horses,” but only for life, 
under the word stock,” in the second of these clauses. 
That, to he sure, is a strong proposition; for it is say¬ 
ing, that, by the words “stock on the farm,’’ cattle 
and horses are more properly dcelguatcd^ than by the 

VuL* Ul. O very 


1817* 

Ranj^all 

Russci.l. 


AugJiil H. 
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very wordsj “ cattle nn<l horsca/' If the (eatator had 
f;poken of horses, only tn con junction with carriagea^ he 
might be supposed to mean carriage horses, and not 
farm horses ^—but he gives, not merely his cattle and 
horses, but “ all his stoc^c of cattle and horses/’ Unless, 
therefore, it can be contended, that liisiam stock is not 
his stock, or that all his stock means something less 
than liis whole stock, 1 do not sec how the plaintiffs can 
succeed in this part of their chiin^ 

A 

n 

On tlic second clause^ a c^ueslion anses, as to the 
nature of the interest, which the widow, as tenant for 
life, takes in articles^ (such as corn and hay,) of which 
the use consists in the consumption, 1 doubt whether 
the testator really intended to confine her to a life in¬ 
terest in such articles: but the words, during her na¬ 
tural life,” arc thrown in at the end of the clause; and 
^ do not know how to restrain tfioir application to any 
particular part of it. 


In Porter V. Tortrno^i^ir)^ l^ord // /vo h/i ' The re 

has been a great doubt among Judges, wliata person, 
having a limited use of such articles, ipiistdo^ Borne 
Learned J udges have tliougKi, tliat they piiiisl ho sold, 
and that aperson so entitled is to haveonly the interest 
of the money. That,” he adds, “ Is a very rigid 
const ruction,” ft is, however, ivhat is contended for 
A spocific be- plaintiffs in the case now before me. My con¬ 

quest, for life, ception is, that a gift for life, if specific, of things 
of things f/itw ipso u&n consumuniurj^^ is a gift of tlie propei'ty ; 

ipso usu consu^ there cannot be a JlmUatioii over after a life 

muntur^ is a gift 

of the properly and there can be no Uiatlatiou over after a life in¬ 
terest in auth riiclca: but if loduded in a residuary bequest for life, 
they must be sold, and the iaterest enjoyed by the tenant for life. 


(a) 3 Ves. 31J. 


interest 
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interest ifi sucli arlrcles^ If ineliided in n re^idnary 
I;eq|uctit for iife, tlweiv they are to be sold, tind the in- 
terest enjoyed by the tenant for life* Originally we 
know lliatj by our law, there could be no itmitalion 
over of a chattel, but that a ^ift for life carried the 
absolute interesL Then a distinction was taken be¬ 
tween the use and the projiei ty. The use might be 
given to one for life, and the property afterwards, to 
another^ 

m 

A gift for life of a chattel is now construed to be a 
of the usufruct only* But, when the use and the 
property can have no separate exHteiicej it should 
seem that the old rule must still prevail, and (hat a 
linritation over, alter a Hfc iiitereht, must be held (o 
bo inedeetunL But I do not see how any definite de¬ 
claration can be omdo on this siibjeci, until it sliall ho 
ascertained of what the crop and i^tock on tlio firm 
consisted at (ho time of the teslator's drath* Oii that 
point Some im^uirics iiiiisl he directed* 

# 

li has been seen, by tlte clauses I before read, that 
the testator gave his farm at to his witi^, 

duiiiig her widovvhotvh Out of tins bequest two 
quest tons at'life. 

f. The testator was tieised in fee of an uridivide^l 
moiety of this estate of Longlands, 'J'he other moiety 
belonged to Johi's Cnflrg/\ (Xr/brd; but the tes¬ 
tator was lessee, under the College, of that moiety also, 
Tlie lease, it seems, had expired before the testator's 
death; but he continued to occujjy, as tenant from 
year to year; and, hi the year 1807, the vvidow (the 
tenant for life) obtained a lease from the College, iu 
her own name, for a term of fourteen years* 


J817* 


Rasuau* 

r* 


When the nse 
null ihc pro¬ 
perty can haro 
no separate ev- 
i^iteucp, thfl nJd 
rule inu^it pre- 
vuil, v^z^ that a 

fur life 

enrric^ tlic nh- 
solulc iiitcri*'t* 

In til lb case, 

Mline the gift 
wiL\ of a Ica^tC- 
hold fnnn, and 
the i'lock and 
crop thereon, 

an Inquiry was 
directed, fo as- 
cci laiit of w liat 
the stock con¬ 
sisted* 


02 
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it Ilia Jo n ijiicsti on, ivlictWr fliii rencwoj is 

fiiiljjrct to Ihe tnipfs of file will, or llie absolute property 
of flic; w'iJoiv* On fliut point,' lioweverj I Jo not see 
Jiovv any Joubt can be entertained.—'j^ccording to the 
caRc Denn^a}^ the testator Imd a devisable in¬ 

terest in the pvemiseSj and tbo new lease became subject 
to the same trui^tf^ on vvldcli that interest was devised* 
It was attcmpled to take a distinct ion, in ibis respect j 
between a renewal by a tenant for life^ and a renewal by 
a trustee or executor* jBut that tfic principle of what 
is commonly called tlic Rumfnrd case (b) applies 

to a tenant for life, as well as a trustee or executor, was 
deterinijied in Fosicr v* Marriott (r), and Rowe v* Cfii- 
f/fcs/t'r (d). It is true that, in the latter case, Airs, 
JIowc was executrix, as well as tenant for life: but it was 
not lier eburncter of executrix, but oftouHiit for life, that 
^ave her the opportunity of renewing. In Ricberirt^^v. 
Fow/rs(f ), Ijord Thtithw fakes tlio point to be settled* 
fn the present case, the greatest part of the renewed 
term is already expired \ and the widow may herself 
exhaust the whole inlcixst. ’'riie |daintitls will not, 
therefore, in iill jirobability, derive much advantage 
froiu the decision of this point in their favour. They 
have, however, a right to a declaration, that the re¬ 
newed lease is subject to the trusts of the will^ and it 
must lie seftJed by tiic Master, what proportion of the 
Jine paid on renewal ia to be borne by (hem* 


Jf * It appears that, after the lease was granted, the 
ColJege, under the authority ofan act of parliainenf, con- 


(ti) llVes*33;i* IfiVcs* 

(&) S 0 L Ca* Cha* 6U 
V, .SWni/yiird, so called. 
See Aiablcr, 710* 

(0 jlnibler, (j68** 


(d) Amb*7l5. I Bro. 198* 
Dole* Acd Onien r. IVil- 

Amh* 734- 1 Bro* 199, 

note* 

(e) 1 lire* 197* 

veyed 
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vcyed this estate to a Mr. I/uli in exchange for sionic 
property of and lie Bold the revoririon in (co to 

iWra, RusML 

On tlie part of llio plaiulinsj It U contended, that iTie 
re version so purchasicd h also subject to the trulls of 
the iestatorV wiiL But the bill does not state to which 
of Iho:^ trusts it is conceived to be subject, or for wlioiu 
this ofttate is claimed. Tlie testator has bis IVee- 
hold and his leasehold prqpert}; hi diticrciit ways. The 
eldest son Is sole devisee of the freehold estates' all 
the cluldrei] arc entitled to the leaselif^d ajid personal 
property. To the eldest son, separately, no interest 
whatever is given in tliis moiety of the eslutc. Such 
interef^t as the testator had in it, be dlviJecl betvrcou 
the wife and all tiie cblldrcn. Tho eldest son, Nurely, 
cannot say, that any further intercut ucfjtiircd in that 
estate is to belong' exclusively to Ilij]), The vvifloiv has 
purchased no interest in any estate that was JimJled to 
hhn by the will, niul thcrelbic cannot a trustee for 
liinn 1 presume, then, it ts for all the diildrcn that the 
ice is claimed, as coming in tlic place of the lenseliold 
interest, of which they bad the remainder* 


JSi7. 


11AXOAU. 


ttuiSsrLr.. 


No cu^e was mentioned, In which this sort of c^fuity 
had lH.-en carried to such tx length, Tjio ground com¬ 
monly statetl, on xvhtch the renewed lease becomes sub¬ 
ject to ihc trusts of a will disposing of the original louse, 
is, that the one is merely an extoiisiou or coutiniiatieii 
of the olber* But the lee is a totally dillbrcut subject, 
which the tctstator laid it not in his contemplation hi 
acquire or dispose of Vet, if Mrs* Rffsxcli hod pnr- 
clnisi'd from Uie t'ollegc, it might be sail I, that she 
thereby iiiterceptcd anilctit olf tho cJr'iicc of'future re¬ 
newals, and, consequently, uuule use of her si tun I ion lo 
prejudice tlie iiiterei^ts of those who stood heliiiul her; 

aijfl 
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mill there mi^Tit [>c i^uinc sort of utility tn tlieir cUim 
to h;ivG (lie reversion considered as a siihstitution for 
tliOHC iiitercfits; as T have already said, I am 

pot nwai'G oT any flecif^ion to that effect* But, here, 
(hi? sitimtioii of the parlies was altered by iTie net of the 
landlord, ^vjtlioutnny intcrventioti of the tenant for life* 
The College had aliened the property to an individual. 
The benclit attending the tonant-ri^ht of renewal with 
a public body was {fone* A lease at ii rack rent was 
' all that w'as to he ex^je^led from iJie private proprietor* 
M rfi. purchase the first vehilee wrought 

no chmigre whatever^ in the situation of those who had 
had interests in the [ease as a Coljej;e lease. Before 
she hou^ht, If hail become a lease that most esKpiro at 
the end of fourteen years. Whether Mr. iJuil aold or 
kept the reversion, wap a matter of indin'crence to (hem* 
It is not enough to say that Mrs. Jbisscirn situation^ 
as tennnt for life, ^ve her the opportunity of making 
the purchase. They must |!;o on, and shew, what right 
or interest of theirs she acquired or defeated, by mak¬ 
ing the purchase* There never wue n stronger case for 
turning the piirehaser of a reversion into a trustee for 
thoi^e who hod tim antecedent interests in the estate than 
that of iVbrn^j v. ic N^£V€(a}. i Nnrris was the executor 
of the testofor^s will; he was also trustee of a term Ibr 
payment of debtir, ITohad had the management of (he 
testator’s RtTuirs, and was in possession of all his deeds* 
The testator had mude differejit limitalioiis of his estate, 
for life, and in tail, with an ultimate remainder to his 
own right heirs* jVerm found out the right heir, and 
obtained from him the reversion, for small sum of 
money* The persons who had the limited interests in 
the property contended, that this purchase by jVbrr/.v, 
under aucIi cirenmstances, ought to be coiisicfered as a 
trust for ihein or some of tlicm—and they likcjied it to 


' («) 3 Atk* %* 


the 
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tlie case of a trustee obtaining the renewal of a lease 
for his own benefit. Lord Ilardxiokkc^ though highly 
disapproving of Nottis'b conduct, and ejipressing ft 
strong desire to turn him into a trustee, yet cotild not 
find a ground for declaring the purchase to be a trust 
for those who had nothing at all to do with the rever¬ 
sion, (o) In the present case the plain tiffs stood wholly 
unconnected with /fw/r a reversion ary interest. Whether 
ho sold it to Mrs. Itus^eU^ or to any other person, was 
a matter of indiiferenco to them. All they allege U, 
that, inasmuch as her elCuation'gavc her an opportunity 
to iiiahe the purchase, she ought to be turned into a 

j 

trustee for them* But the case torwhich I have referred 
furnishes a siidicient answer to that argument. 1 think 
there is even less ground for turning her into n trustee 
for them, than there would have been for considering 
Norrh as a trustee for the parties interested in the 
Ctttate. 


J81T, 



r. 

llusaELt. 


Thiv partof the hill must, therefore, be dismissed.fS) 

{e) 3 Atk. 37 & Tig^Ball & B. 

(^) SW A^irAtrrt r. 7Vifi:£?«- ISfl, fh. 

nick^ i Ihdl & BeaUy, ^iy, !20O, See also /iordirt<in v. 

r. Ifiilon^ lb. 4^^^. JohnsQn^ post* 
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My, LYDIA ANN DOWNES, - Pla IprXIFF J 

AC3AINST 

GRAZKBROOK and CnAMBEBLAYNEj 

Defenj^antk, 


ConiTj'anc^^ of 
an to 3 ). 

by way of secu¬ 
rity for the re- Z 
inTCStment of n 


I 'N the moiitli of 1815, tlie plaint!rt' being in 

want of money lo pay oiT a debt, for wbich an estate 
of wliicli ebe ivas eeisjod in fee, subject (as wus stated iit 
the b]]!)fo a inortgaire lo the ilefi^ndant C/m»thrr/af/ney 


specific sum of liabfft under a power of sale to one Gi{j:iterj ap- 


jjtock, and for plied to the ilefendHjit Gfdze/jroo^ , t^ho agreed to lend 


payment of iJifl her the sum of 3 per cents* upon the platnlid'^s 


dividends in the 
mean time, with 
a power of sale 
in case of de¬ 
fault* 

Under (hia 


undertaking to replace the same on the 15th of MdirJt 
iblJowing; and in order to Gccuro such re-in vestment, 
together with the amount of the flividends in the mean 
time, to make a conveyance of her estate lo Ihc dt> 
fendant by vray of mortgage, with a power of sale in case 


deed, i>Js a of default. Accordingly tho defendant, at the plaiii- 


trustoc for the tifl'’s request, sold Ibe stock, and paid the whole produce 

party making (40^8/.) into the bands of the ptaintiff or her attorney ; 

the convey nice, indenture dated the 15 th Septt'nther ISLO, 

and, ^5 such, (which was prepared by the plaint!attorney, and 

disabled hem ' , * ., » , 

, * , under her direction*) reeding that the deJondant had 

purchasing for ” 

himself so tong as he continues to he a trustee w ilhout the consent of )ih 

ces^ti^ irijs(. Therefore, the estate being put up to sale by uuctloii, 

at which C* a!i agent for D. was theouJy bidder, and it was knocked 


down to him accotdingiy, the sale decreed not to stand, although no 
evidence of fraud or undervalue ; and not to be supported hy evidence 
of the pllllntriT^<; having known and approved of the sale taking place, 
and afterwards attempting to d^mp il, nor of a previous convcrFatiou 
with heraltorney in which the latter exhorted the purchaser to bid a 
good price for the estate to keep up the sale* 

Qu^trrtif If 6'. had purchased for himself, and not fnr B., w'hether the 
sale could hare been supported; he being present ici tlm character of 
solicitor for i). the render* 


advanced 
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advanced to the plaintiff the above sum of stock, and 
had at the request of ihe plaintiff sold the same, and 
paid to the plaintiff the net produce thereof to the 
amount above mentioned, und that it was agreed on the 
treatyj for and at the time of the said loan^ that the 
plain [iff should secure the said stock to the defendant, 
together with the dividends thereof as after mentioned, 
it was wLfnesReLNhiit, in pursuance of the agreement, 
the plaintiff bargai]ie<l and sold to the defendant and 
his heirs the said estate, upon trust for the plaintiff, till 
default made in the re'invC't?tmeut at the Itnic agreed 
upon, or in payment to the deiendant of all dividends 
and interest which in the mean tiAie the defendant would 


1617. 



GuAZEanooit^ 


have received or heoii entitled to in case the stock had 
remained standing ; and, after any such default, upon 
trust to sell f^y public auction ov private contract, and 
outof llic produce in tlie first place to I'oimburse him* 
self all expenses, and next to re-purchase the same 
anioujit of stock In his own name, and retain to him^lf 
all dividends and interest wbidi he would in the mcau 


time have been entitled to if Ibo stock had remained 
unsold ' with a covenant by the plaintiff to rc-traiisfcr 
and pay the dividends accordingly. 


In ^pril 1816, the'defendaiit dcniaiidcd payment of 
two dividends then due, together with a further sum of 
18^., which he had since advanced by way of loan to " 
the plaintiff, amounliiig in all to2.34^.; and, the plain* 
tiff being ujiablc to pa)^, he look her promissory note for 
the amount. The plaintiff having also made default In 
the rc-investnienl of the stock at the stipulated period, 
prevailed on the defendant to grant her an extension of 
the time on the further security of a bond for 200^, con- 
ditioiiod for the re-invcslmeaton the 1st o( jiufrftst fol¬ 
lowing; which bond (dated the Idlh iSlfj) con¬ 

tained a recital that the plaintiff tZicii was and stood 

indebted 
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lniJobtc<3 to tfie ctefondant In a sum amounting- to 
7S0QL 3 per cents, which the defendant had some time 
before sold out and advanced to the plaintiff under 
“ an express slipiilation for the re»investment at a cer-^ 
** tain day then fix^dy which the plaintiff had neglected 
to do, &tid the same together with all dividends 
thereon then i-ematned due, and that the plaintid'had 
requested of the defendant to giveiicr till the said 
“ 1st of Au^mi for the re-payment, and, in order to 
indemnify its repurchase at that time Imd proposed to 
enter into Ihe said bond*” This bond was prepared 
by the defendant's solicitor, in Jieu of one before pre¬ 
pared by the plaintifTs solicitor, which the defendant 
delivered up to be cancelled as being informaL 

At the time stipulated by this !>ond for the re-invest- 
ment and payment of dividends, default was again made 
in both, anil the plaintiff then agreed to make to the de¬ 
fendant an absolute conveyance of the estate, for winch 
purpose the draft of a deed was accord! ugly prepared; but 
the plaintiff afterwards refused to perform her agreement; 
and thereupon the defendant brought an ejectment, 
and caused an affidavit of debt to be prepared, with a 
design of proceeding to an arrest; to prevent which the 
plaintiff executed a tetter of attorney to enable the de¬ 
fendant to sell fhc premises, and also signed a warrant 
of attorney, the condition whereof was, that no ac- 
tion or other proceedings should he commenced or 
prosecuted against the plaintiff, her lands and tenc- 
ments, goods and challeKs, upon the judgment to he 
entered up m pursuance thereof, unless default should 
be made in transferring and replacing the slock, and 
** in payment of tlie sum of 3244 for dividonds already 
due on tlie same, and of all future dividejrds, toge- 
ih er with lawful interest on the dividends already due, 
from the day on ,which the last of such dividuuds 

would 
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n^oald have Jjeeji rcct^ivctl tf the $itcck had remained 
unsold, and interest on the accruing^ dividends, from 
the time they should respeetlvely become due, to the 
day of payment; and also in payment of the costs 
“ of alt actions and processes occasioned by the default 
of re-in vestment, and other expenses incident thereto, 
to be taxed if necessary; and in case default should 
be made in replacing and performing the matters 
sforesuid on or before tlic let of»/w 7 ic then next, and 
the estate should be previously sold, and the proceeds 
“ of sale prove insufliefent tor the replacing and per- 
“ forming thereof, thou it ivas agreed that execution 
should issue for the sum of OOOOf,, or so much 
thereof as would enable the defendant to replace tJic 
stock on the Uiof JunCj uiid pay hiinsclfthe interest, 
dividends, and costs, or so much thereof as should 
remain unsatisfied out of the proceedt) of the estate; 
and that the sheriff might levy the same, and also the 
costs of entering np judgment, and all other inci- 
dental expenses. And it was thereby agreed that, in 
the event of the defendanf a being obliged to re¬ 
-sort to his i^niedies under tlie warrant, no execu- 
“ tion should be issued, or action, suit, or other pro- 
“ cesa prosecuted against the plaintitf personally under 
the judgment, and tijat, if the proceeds of the levy 
should turn out more than sufficient for the pur- 
poses aforesaid, then the distress so to be taken 
“ should not be deemed excessive, but all overplus 
“ should be returned to the pluinllfT, her cxecu- 
“ tors, or to whosoever else should bo cutitled 
thereto.” 


DoWNEi 


GXAZEBUOOlt. 


On the 1st of JunCf (the time limited by this warrant 
of attorney,) default was again made; and thereupon 
the defendant proceeded to a sale of the estate by public 
auction, willi (he knowledge of the plain I ill’, and aller a 

previous 
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previous con8uIhitiQn with her attorney, who recoiu* 
nicmleJ (be auctioneer by whom the sole wa^ to bo had, 
and who was a friend of the plaintifT^s. At this sale, 
the defendant, and a I\It\ (as his attorney and 

agent,) were present, and CWAr, as such attorney or 
agent, hid for the estate 4000 guineas, at which sura it 
was knocked down to him; the bill stating that, by such 
bidding oil behalf of the defendant, others were de¬ 
terred, who would else havcofibred to become purchasers 
at the sale; the answer, on the contrary, denying sucU 
Btateiiient, and alleging that, previous to tlie sale taking 
place, the defendant was iaken by the plaintilT^s soli¬ 
citor info n private room, where, itj the presence of the 
auctioneer, the latter urged him “ lo bid a good price 
for keeping up the aale;^^ to which the defendant an¬ 
swered that U was not hb intention to bid, but that, if 
he did, it would be in the excrebe of his own discretion, 
and that the ef^fate must be sold- The answer irent on to 


state circumstances, froiii whicli it was inferred that the 
plaintiff had herself so acted as to prevent a sale to any 
oilier person; namely, that, on the estate being put up, 
n person stood forward, and declared that the plaintitf; 
(whom he liad seen lliat morning,} had declared to him 
that she would not consent to the sale ; that, Ihntigli tlie 
plaintiff's own attorney was present when this declar¬ 
ation was made, and was called upon by the defendant 
• to stale that the sale way made with the plaiiKiff's con¬ 
currence, he preserved an obstinate silence; and the 
same person who made tlie declaration was afterguards 
seen in close conversation with the pbiintiif's solicitor* 
The defendant slated his belief that the person in 
question was sent by the plaiiitilf or her solicitor to pre¬ 
vent fi sale, and proceeded to state that, at the time of 
Cffirlc\ bidding, no other person had bid, althungh the 
estate had been tlieji put up foe a considerable time, and 
jjo other bidding was afterwards Jtiadc, although tho 

auctioneer 
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aiiclionoar purposoly kept U open more than tlie usual 
tjme. 

No notice was given by Clarke at the time of the 
salcj or ailerward^jj of ht^i attending and bidding on be¬ 
half of the defendants 


jaiT. 


Do’w'n t’s 

V, 

Grazebiiook. 


The bill, charging gros^ fraud and collusion; prayed 
ft declaration that the deed of September 1815 was 
fraudulent, tnasmucli as it purported to secure the re¬ 
transfer to the dcreiulant Grazebrook of the 79Q0f. stock, 
and tlte payment of such sums as he would have re¬ 
ceived for dividends thereupon if standing in his name, 
and that the same may stand and be a f&ecurity for such 
sunu only as liad been actuaily advanced and paid by 
the defendant to or for the use of the plaiiitift', with in- 
ferost;—nn accountthe delivery up of the promis¬ 
sory note, bonds, and warrant of attoniey, to be can¬ 
celled;—an iiijunetion to restrain the defendant from 
commenciag or proseculitig any action on the note or 
bonds and from caiiSiiag t]ie BUerilf to make a return to 
the writ of execution, or further prosecuting the same, 
or proceeding in the said action, or prosecuting any 
other action on the covenant tii the deed. The bill also 
prayed an account a^inst Cfiamberku/t!c{\vho was i?tuted 
(o be a prior mortgagee)—that the co ntract entered inlo ^ 
by Ciurkc on behalf of Gra'^ebrook might be flee hired 
void;—an injunction to rcijlrafn both the defendanta 
from selling or convoying any of the lands ejcccpt under 
the direction of the Court;—and a sale under such di¬ 
rection, with other matters incident thereto. 

The answer of the defendant Graxchrook denied all 
the charges of fraud and collusion mude by the bill, and 
all notice ofprjor incumbrances, insisting on the validity 
of the several instruments and proaceduigs so made and 

eii hired 
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Doxvnjes 

GRAZEitllOOK^ 


entered into^ instituted; submitting to the Court the 
question, whether cither Cfttrl^eyOr tlicdclcndantj could 
become the pureliasei of the cstatpj and whether the 
contract so entered into by the fonuer couldj under the 
eirctitnstaiices of the ca^c, be supported | and ctaiming 
the benetit of (he statute^ and 5 JK and M. c. 16. “for 
preventihg frauds by clandesliue mortgages,^' on the 
ground tliat this was a mortgage to GrazehraoJc wiLliout 
notice of a prior mortgage, if, as tlie bill allegedj 
Uie mortgage to (ytnmbcrhjfpw was in fact prior to 
Grazfifrook^B, 


_ ■ 

The plaintiff now moved for an iujunction to restrain 
the defendant Orazebrook from commencing or prose¬ 
cuting any actions on Ibc promissory note and bonds, 
and from receiving any monies levied in cxccultoti of 
the writ issued as afoi'esaid, and in lilte manner to 
restrain the Slieritf of jyorl/mwp/oitshire from paying 
over to the defendant the monies so levied^ until answer 
or further order; and ibran iDjnnctioti also to restrain 
the defendant from t5dUiigor convoying^, or in any man¬ 
ner disposing of, the lands, ^c. comprised in the iiidow 
ture of the I6th of September fHi5, which were put up 
to sale by his order, or under Ins authority* 

BeU and I/aslewocdy in support of the motion, in¬ 
sisted on various objections to the securities taken and 
proceedingji adopted by the defendant, as harsh and 
oppressive, and taking udvaiitage of the situation and 
distresses of the plaintiff - principally contending that 
the defendant, as standing in the situation of a trustee, 
could not be a purchaser —that the sale to a person at¬ 
tending in the character ofUUagent was therefore void 
’—^aud that the proceedings which had subsequently 
taken place, could not be supported, as lieing contrary 
to the agreement 1 k4w'Ccii the parties, wliich was that 

tlie 
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the estate should first be sold, and the other gecurilies 
resorted to only in case o(' a deficiency* 

Sir S* and Bcamrsj for the defendant, resisted 

the charts of improper conduct insisttng that it was 
owing to the dcfetidaiil’t^ fortjcaronee that the estate bad 
not liecn f^old long beforoj and the former securities 
made available to their full extent ; that the sate was 
strictly regular, and llie purchase actually llirown upon 
Ciaricem consequence of the^laintilT’fiown fraudulent 
attempts to damp the sate; and, lastly, that the de^^ 
fendant could not be considerpd, under the circum¬ 
stances, as a trustee, in the li^;bt in vvfiich the (teiirt 
holds a purchase by a person in the situation of a trustee 
as fraudulent and void, 

77/e Loan (’ii a NCEUiOn. 

Tf the question is to turn on vi^hethor Clnrht was a 
purchaser for Gni%.thTQok^ or for btinself, and it ap¬ 
pears that he has a good contract, the Ci^«e is ofsomuch 
importance in point of priiicipte that 1 sbull rend the 
answer before 1 {tetermine iU V/ith regard to the pre¬ 
vious transactions, Gfazf’bjook might bargain for the 
retransfer of the stoch, and the payment of dividends; 
but hecDultl not bargain ub ante for interest on the di¬ 
vidends remaining unpaid. The w'arrant of atforncy, 
however, goes that length, and so far ft cannot be en¬ 
forced in a court of equity. 

But the great question is on the sale itself, and, as to 
that, I am of opinion that <7rff;:e^>rooA'cannot be consi¬ 
dered otherwise than as a trustee under the eonveyance 
to him of the estate by the deed of the IGth of September 
1815. Now a trustee cannot (g'^nerally speaking) be¬ 
come a purchaser, either by private contract or pub¬ 
licly ; and there is a case in Fejey, where it wns laid 

1 down 
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dowji f>y Lord IIardz£>icke, that bucIi a purchase 
Fihoiild not he allowed to stnnd, altfiou^li not the trus¬ 
tee himself} but another on his behalf, bad bought 
the estate at a public auction 1 take it, Itoweverj 

that the doctrine is not accurately stated in saying that 
under no circumstances whatever a trustee can pur¬ 
chase {b), ’^A trustee for sale is bound to bring the 
estate to the hammer under every possible advantage to 
his ceslu^ qttc trust, lie may, if he pleases, retire from 
being a trustee^ and divcF]t himself of that character} in 
order to qualify himself to become a purchaser; and so 
he may purchase, not indeed from lumseif as trusteO} 
but under a speci/iccontract with his que trust* 

Hut, while he continues to Ik; a trustee, he cannot, 
without the express authority of his ccstuj/ qirc trusty 
have any thing to do ’with the trust property as a pur¬ 
chaser; In order to make the sale in the present case 
a valid transaction, it is (hererore incumbent on Mr. 

to shew that he had such an auttiority to 
enable him to become a purchaser at that side. Now, his 
answer stales the conversation between himself and the 


ptainlid’s solicitor, as amouLitiiig to such an authority : 


(a) ^Vheiptlute v* Conksony 
] Ves. 0. and see Ilclfs 
plcment to Vesey far the facfs 
of that case, au J for a refer¬ 
ence to tfie later authorities. 
Sec also JVtbb v. JiorAc, 
$ Scho. and LeF. 66L 

(h) See Kxp, Lacey^ 6 Ves- 
C25, “ The rule is, not that 
a trustee sfialJ not ptirebate 
from (he gutr trusty but 
that he shall not purchase 
from himself. 

If a trustee ’wilt so deal 
with hh l istuy que trustf that 


the ainomit nf the (ranfaction 
slialtes of}' the obligation that 
iitfaches upon Iiim as a truS'^ 
tes, then he may buy* 

A trusitec is not pre¬ 
cluded from bargnining that 
he wilt DO longer net 
trustee. The cesivy que 
(rust may by a new contract 
dismiss him from that cha¬ 
racter ; but e»en then the 
transaction mU3t be wafcheil 
with fiifijiice and the most 
guarded jealousy,’^ &:c. 

hilt 
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ljut it at all times ii transaction to which the Court 
will look with the utmost jeaiou&yj, and it won Id bo too 
tlan^rous to allow the solicitor for the ccsttfifjuv trust, 
without one word of authority^ to bind hjs employer- 



Downis 

V. 


The Jie^t ciuestion is one of great impovtunccj 
supposing Clftrkc to be the purebaser, n hntblJr, under 
these circumstanccSj the sale cun be enforced. 1 recol¬ 
lect that Lford Kenj/oii (n) w^ould not allow' tlie agent 
for the vendor to bid at a pu[di€ anction, upon the 
ground that such a bidding ivouUl have a direct tend.^ 
ency to damp the sale^ 


Tjie Lord Cjj anceitou aflcrwanls ^^lated tliut he 
bad read the answer^ and air hough there was not the 
slightest ground Ibr inijiutiiig to the ikilendunt either 
frauds oppression, or harshness of conduct toivards 
the plaintiir, lie (bought that, cousisteriLly w'i(h (be 
goueml rule, the sale to Clarke cuiild not sland. 


The parties then ciuisciited to a sale before the IVla^itor, Attgmi ‘23- 

and the following order was tbaivii up :—That the 
sherilf of NoHhamplomhirc do, o ut of the ruoii ies levied 
by him in the action In the pleadings meiilloricdj now 
in bis haiidp, pay the sum of i^OOA to iTie defendant 
fimtehroak on account of hjs costs, witliout prejudice 
to the ta?cation of his bill of costs, or to any other 
quesjliou in the cause, and do pay the residue into 

(ce) In thft cusc nf VWnfVig hiy down, that the soliritor 
Vf Morricc^ 2 ilro* C. C. 320. in the oau^iS shi^uLd li.ive no- 
Aud ill Netthoriie t. Psnn^-. tiling to iln with the jsale ; as 
man^ 14 Ve^. 517» the Lord (he cer..aiu cll'rctof n bidding 
Cliaai^llor said, It would by the sobcitor U, that the 
he a. very wholesome rule to Ualo Is i^hmediately chilled**^ 

Vofi. Ill, ’ Court* 
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UOWNES 


CaurL And, cofisenl, that the estates in question 
“ be sold with the approbation of the Master—all par- 
ties to join in the sale—to produce deeds, &c*; and 
*■ the monies arising from such sale to be paid into 
Court, eubject to further order/' 


Ueg. Lib. A. 1816. fo« 1GO0> 


RoLL9. 

1816. 

June 1, 
1817. 

August 

Purchaser hav^* 
juj^ eoipJoyed 
the vendor^s 
agent who hud 
notice of an 
lacumbrance, 
charged with 
noticOjtiotwUh- 
Gtanding the 
purchase was 
made atider the 
sanction of the 
Court, and an 
Infant was in¬ 
terested in it. 

Purchaser of 
an equity of re- 
dEmplion can*, 
not set up a. 
prior mortgage 
of hia own, or 
which hehaa got 
in, against ^nh* 
tequent incum¬ 
brances ofwhich 
he had notice. 


TOLLMIN V. STEERE. (n) 

I N Mtr^ 1805, Ann Simpson^ spinster, purchased of 
Richard JViHs^xn annuity of 180f, for three lives in 
consideration of 2000/. The annuity was granted and 
secured in the usual form, by wuy of rent charge 
upon certain lands of which fViUs was the owner, 
subject to a mortgage in fee to Robert Ilarrhon 
for securing 5000/. and interest, which mortgage was 
excepted in the aniiuity-deed. The deed contained 
a covenant (amongst others) on the part of Wilts 
for further assurance; and also a power for Wilts 
to repurchase the annuity cii payment of 2045/, and 
all arrears. 

Mark Noble Daniel acted as solicitor for Imth parties, 
prepared the deed, and was one of the subscribing wit¬ 
nesses to it; and so long the annuity continued to 
be paid, the payments were made through his hands. 

In Augtisi 1807, Ann Simpson intermarried with 
Br?/an Holme; on which occaaioii the annuity inques- 

(a) For Uio sUtement of menta, I am ludebted to Mr. 
this ca^5 and of the argu* 

lion 
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tion was assigned to Totdtnin and T/wmas Butierfield 
Simpsonj upon certain trusts* 

Daniel having become much embarrassed, quitted 
the country in ISIS; up to which time the nnmuty 
was regularly paid. But before that time, wj. in ISOG, 
WiiU borrowed of one WHb^ 3000/. on a second 
mortgage of these premises, and Wiibj/ afterwards got 
in the first mortgage by a transfer from Iftirrison. It 
did not appear whether had, at the time of liis 

loan, any notice of Mrs, lIolme'B annuity. In March 
1810, fyais sold the estate to the trustees of the will of 
I^ee Sleere, who purchased it under the authority of 
the Court of Chancery, and it was conveyed to the 
uses of the will; under which uses I^cc Sieerc S{cere‘ 
(the son of IViUs) was tenant ibrllfe in possession, and 
Jj€€ Stccrcj an infant, his son, was tenant in tail in 
remainder. The mortgages for 5000/, and 300fV, 
were paid off out of the purchase money, and WUhif 
the mortgagee joined in the purchase deed and conveyed 
the legal estate to the uses of the will, William ifaijdon 
and Mark Noble Danid were the trustees of the will. 

The bill was originally 11 ted by Toulmin and Simpson^ 
the trustees of Mr* and Mrs. ilolmc^^ settlement, 
and (heir ecslui (luc trnds^ against f^rc Slccre Sfccre^ 
X^ee Siecrc (the infant,) and Daniel and I/a^ilon (the 
trustees;) but, subsequently, by un amcndjircnt, the 
name of TouimtTi was struck out as a piaintiir, and he 
waa made a defendant. The bill charged notice of 
the annuity, and prayed a declaration that it was a 
charge on the lands purclmf^ed by tfie defendanfR, in 
preference to the mortgages, and also an account and 
payment of ifio arrears: and in case the Court should 
think the defendants ]iad a right to set up the mort* 
gages, or either of them, in bar of the annuity, it 

P 2 prayed 


1817 * 

Touj-kiw 

o. 

Steiri;* 
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SlLUtE. 


prayed l]iat Uio plaintiffs might be at liberty to redeem 
the mortgages; that, upon sudi leilemptlan taking 
place, the defbiulanlR might be dccrccil to convey the 
legal estate to tlic plaintJAii difidmi'ged of all equity of 
redemption^ or so tlkat ibe defeiiil^mU might not be 
permitted afterwards to redeem, except on condition of 
conveying the legal estate to the plaintiffs, and of 
making such further assurances as might be necessary 
to enable the plaiulit]^ to recover llieir annuity as the 
first charge on the premises. The bill prayed also an in¬ 
junction against assigning the mortgagee^nitd a receiver* 


It was admitted by the answers of the defendants to 
the amended bill, and proved by evidence taken in the 
cause, that Daniei acted, in the sale and purcliasc of 
the estate, as agent and solicitor for JPlits the seller, 
and also for the purchasers. 


It was understood that the defendants had no ficlNtil 
notice of the annuity ; and it was slated that fFills the 
vendor had concealed its existence, but had actually 
left S045^, in J}anki's hands to redeem ft, wiiidi 
nkl converted to his own use* 


.Beliy //eafdf and //od^jton, for the plaintiffs. 

This Cftuee involves two questions, 1, Whether the 
defendants are entitled to set up the inartgnges at all ? 
2, If they can, then upon what terms the plaintiffs arc 
entitled to redeem ? 


L If after executing the annuity deed TFids^ the 
grantor, had paid off the prior mortgage, he would 
have been bound to convey, or charge, the legal estate 
for securing the annuity* Tliis would have been not 
only the general* equity between the parties, but 

results 
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results ImincJialcly from lljc covenant tor further assur¬ 
ance in (he anntjjly dcei]* Tlioii any person cliiiining 
through Willey wkh notice of the annuity and covenntitj 
must eland in the sanio situation with him. That 
brings the question to tins, (vhellier the defendants had 
notice of the annuity, and vs/lietlier they claim the legal 
estate through JVitts. As to notice, it is clear they 
employed a*? tlieir agent in the purchase, and 

had complete notice; and actual notice to tlic 
agent is constructive notice to. the principal; indeed 
Daniel was not only Dgeiit, but actually one of the 
trustees by whom (he purchase^ was made, Witfi 
respect to tlie situation of the defendants it is just the 
same as if Witts liad paid olT the mortgages firsts and 
tlien sold the o^tatc; because the contract ia with him 
for an estate clear of incumbrances (upon which terms 
only the cstalc could be purchased consislently with 
the trust under whtcli the trustees acted,) and the 
mortgagee only joined in the convcyaiice by his direc¬ 
tion. There clearly was not, and could not be, any 
intention to keep the mortgages alive as disluict in¬ 
terests in the estate. It might have been difiereut if 
the defeiulants Iiad first tiilicft a bona fide transfer for 
the mortgage, and afterwards purchased the equiUtblo 
estate: but by the mode adopted, (he plaintifls were 
shutout of (heir proper siiuaU'on as incumbraneers; 
(hey weve prevented from ever obtaining a conveyance 
of the legal estate IVoin the grantor of their nuDuily, 
and all this by the act of persons having notice of tlioir 
iucumbrnnee. This is a clear ground for equitable 
relief, and (here is no mode of relief so proper lliat 
of consiflcriug them as the onlv vemiiiniiig iiicumbnia- 
cers, Tlie cases of Orcsuohl v. jMarslutifi (ij), 

Ifurton V, IldU he Nwe v, Lc Ntve (c>, MoatUa 

(ft) aClun, 170 , (i) :{ Atk. 

{fi) ^ Vem. R7 b * 


1817. 



ToULIlJlf 

Stcsle. 
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Murgairo^d (a)^ T&^hr v, SiihhtTi Ct<^Jlon v 
Onmh^ (c)j Compton y, Oxaidon (d)f St, Pout v. 
Dudlfy (t), are in point But it will be said this is not 
the case of a purchase in fee^ because here the estate is 
bought under a trusty and an infant is interested as 
tenant in tail; and it may be made a question whether 
an infant can be bound by such a case of notice. Upon 
principle it seems clear that no advantage could be 
taken of that circumstance, for it would give the great¬ 
est possible opportunity for fraud; and the case of 
JIuguemn v, Basdry (/) is a strong authority against 
the argument* There the circumMancc of an infant 
being interested under the conveyance, wfiich had been 
obtained by frauds was pressed on tbc Court, but it had 
no weight* That was, indeed, a case of actual fraud; 
but there can be no difference in principle between 
such a case and the present, where the imputation of 
fraud results directly from the act of the defendants 
done with notice of the plaintida’ rights* 


S. But if the defendants should be thought to }>o 
entitled to set up the first mortgage again^^t the plaln- 
liffa ; then wc contend that they can go no further 
than that. That the mortgage to HltOy cannot be 
tacked, for as to that there is no averment that the 
money was lent without notice of the plaintiffs' se¬ 
curity : and it is the acknowledged Jaw of the Court that 
a party cannot avail himself of hts want of notice unless 
he pleads it. The mode of redemption we contend for, 
18 , that on payment of the 5000/* the plaintiffs arc en¬ 
titled fo an absolute conveyance of the legal estate, not 
again redeemable unless on repurchase efthe annuity as 
well as payment of the mortgage money. To decree 

(a) 1 P. Wms* 393* (d) 2 Ves* jun. 2Gi* 

(5) 2 Ve9. jun*437. (c) IS Ves. 172. 

(c) 2 Sche. & tef* 533. (/> 14 Vej;. 273* 

two 
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two redemptions would be merely to introduce confu* 
sioHj for the purpose of creating expence. 

Sir Samuel Romilli/ and RoupeUf for the defendant 
Xee Steere Sieere. 

It must be admitted that if JVitis had paid off the 
mortgage, and taken a conveyance of tfie legal estate, 
he could not have fset It up: but the ground of that 
isj that he was himself the plaintiffs* debtor, and that 
ground fails as between the plaintiffs and the present 
defendants* Their purchase was made under peculiar 
circumstances—sanctioned by the decree of this Court; 
and therefore Daniel was rather the agent of the Court 
than of tho parties. At all events that doctrine must 
apply so far as the infant is concerned, even supposing 
Stcere the tenant for life to be bound. 

The only question is, to what extent he is bound, 

Tlie defendants are entitled to set up the 5000C 
mortgage, which is actually excepted iu the grant of 
annuity* As to that the plaintiffs are not to be in a 
better Bituation than if no sale had taken place. It 
may be a question whe\her they can avail themselves 
of the mortgage for 3000/* also* But they would 
clearly have ii rigid to do so, if tliat tnortgiLge was 
originally taken tvitliout notice of tho annuity; and 
it ia to be remarked, tliat llie plaintiffs do not charge 
that any such notice existed. The utmost, therefore, 
which can now be decreed is, that the plainliffs may 
be allowed to redeem the first mortgage; and the 
question will then arise, whether they arc not to be 
redeemed by the defendants in respect of the second 
mortgage* It is true by the mode of conveyance 
udopted on the purchase there has been a confusion 
of the legal and equitable estates. But it is settled 

there 
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Toi/LWIJSr 

SrtEkE, 


ihere cnn l>e no jnor^er iti ec^uityj which always keeps 
incumbrances alive, or considers them extliigUEshcd^ 
iis will best serve the purposes of pistice* Greswold 
V, Alftrsham is not in point—no such question arose 
in that case; and the other cases cited by the plain- 
tifik’ comiael arc quoted for doctrines which wc do 
not dispute^ but wlilcli we conlcnd are inapplicable 
to the question before the Court* And as to the 
supposed diAiciilty of decreeing successive redemptionSj 
the case of Arcr.iltcfifiV v. (a) in the Exchequer 

is one in which the didiculty was greater than in the 
preserd ease*. 


SifgJen^ for tlie defendant Grc S/ecir, the infant* 

This is a very important case, as it aflbets the 
doctrine of notice* 'Phe plaintiAk contend that wo 
bad constructive notice of their security; but itvvas 
owin^ to their own neglect, in not giving notice to 
the first mortgagee, and requiring a locniorandum of 
their charge to be indorsed on his deed, that we ]iad 
not express notice* 1 contend therefore that llipy have 
exposed themselves to the loss by their own neglect. 
But they contend, not only Xhut we are to be charged 
with their annuity, but tliat it h to be the first, or 
only charge, on the estate* fn support of tliiw, one 
principal part of their argument turned on the co¬ 
venant for further assurance ; but it is rcmai kuhic 
that the first mortgage was exproEisly excepted in the 

(la) The question in this Court decreed, in detail, thot 
Cftsc, which (it is hclfcvcd) is the sGcfind should redeem the 
DO where reported as to that first, the third the socoiul, 
point, was rts to the mode of and so on. The case is re- 
decreeing a rede mptioni^ here portetl as lo another point, 
there arc several morlgoges 3 Anstr. 7^2* 
one beluadanother; ami the 


anunitT 
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annuity deed: therefore Che covenant amounted to a 
declaration tliat tlaey ^verc Co take an estate then in* 
cumbered, and which was to remain incumbered. It 
h not contended that JFilis might not have transferred 
the 5000/, morigage as often as be plcaf^ed i thei'cforc 
the plaintiffs can never be injured by that mortgage 
remaining a prior charge to theirs. As to the mortgage 
for JOOOAj tlie question depends upon the notice that 
Wiib^ had ivhen he lent that sum* It must be taken 
that he had not nolicCj because they do not charge that 
he bad. Hardly* Retves (a). 


laiT. 

Toulmin 

t?, 

Steeac. 


h 

1 admit that notice to an agent is notice to the prin¬ 
cipal ; but 1 contend, 1, that it must be notice in the 
same trausuction ; I'liat tlic cilect of a purdia&e by 
the defendanU with notice cEUinot be to improve the 
situation of the plaiiitid'; and, 3, That Uuniel cannot 
be considered as a^jent in tliis caae. 


1. The notice inunt bo In Iho samo transaction* 
fj^wtber V, Carkto}i (h), TVttriCicf^: v. (c). 

Then how can it be mailGoiit thattlie purchase in 1810 
was the Iran^'ittion as the grant of the annuity in 
]8f)5? Tt willhe said'tliat the nofice to Damd con¬ 
tinued so long as the payments of the iinnuity’were made 
through bis hands i but that is not conclusive \ he might 
have paid the arinnity w ithout Iniviug notice of tlie na¬ 
ture of the security, SVm/ v* IFJtiifilier (d). 

9, Assuming that the purchase was w'ith noticejthat 
circumstance, though aifectiug the ilofendants, ou£;ht 
not to alter the situation of the plaintiffs. This is not 
a case where fraud can be imputed. The purchase 

(d) 3 Atk, 

*(d) BaninTd, M2(J. 


((^) 5 Vc’i. jun, -I'iG. 
{h)2 Aik. 242. 


1 


wa'^’ 
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was not clandestine, but openly transacted in tbli Court; 
and tlic defendants in point of fact knew nothing of 
the annuity till two years after the purchase was com¬ 
pleted. It will be remembered that Uaniel was the 
plaintifTj^* own agent ; and It is surely a novel equity 
that because we have employed their own agentj they 
are not only to be relieved, but to be placed in a better 
aituation than if wc bad not purchased at alh The 
whole argument on this part of the case resolves itself 
into a matter of form'— that we took our conveyance 
by one deed, instead of oitiployjng several deeds: for 
it is not denied that the mortgages might have been 
kept distinct, lint although that might be important 
in a question of merger at law, it can be of no 
consequence in equity* Here all the cases prove that 
the merger of an incumbrance is merely a question of 
intention : and there is therefore no diihculty in the 
Courtis nseparating the intercate, although by the form 
of conveyance adopted they have been thrown together* 


3. 1 contend that Tiamel ia not to bo considered 
ns an agent so as to affect the infant. It is the general 
principle that an infant cannot act by an agent even 
where he may be competent to act in person, lie 
cannot suffer a recovery, or levy a tine by attorney. 
There are certainly some old cases of frauds by infanta: 
but they are eases where the infant has been active in the 
fraud, Huguemn v* Saatlty (o) was a case of actual 
fraud by the father, and tlio infant was a mere volunteer 
under the lather. But here the question is very differ¬ 
ent, namely, whether the infant is to he bound by the 
notice which the agent had. It is said Daniel was the 
agent of the tenant for life, and that the infant must be 
bound by his father’s act in employing him. But sup- 


l>ose 


(«) J4 Ves* jun: 27 
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pose a case where there is no tenant for life- Some 
agenl mufit be employed—not by the infant^ but by the 
Court, Tlie doctrine now contended for could not 
apply to such a case, nor to the case of unborn children; 
and how docs the present case differ in principle ? The 
plaintiffs, therefore, can at most be entitled to relief 
only as a^ains^t the tenant for life; and, as against him, 
only in respect of the equitable interest ulterior to the 
mortgages. 


ISIT- 



Toulmin 


V* 

StCEAEp 


As to the mode in whicli the retiofis to Tie given, there 
is considerable difficulty ' but 1 submit that it may be 
as follows ; 


1st, The interest of the mortgage monies to be paid, 
9d, The annuity, 

3d, The tenant ibr liib to take the surplus ronts- 
But this only during the life of the tenant for life, 

in reply. 

There is no rule that the notice to an agent must be 
notice in the same transaction, though there arc some 
dicta to that'effect; but this was the same transaction. 
In fact Danie^^ agency never ceased ; he acted in the 
purchase of the annuity—he was employed to pay it— 
and while he was so paying it, he acted as agent in tlie 
transaction of the sale. Neither was there any neglect 
on the part of the plaintiffs. They could not be ex¬ 
pected to take any steps with reference to their secur ity, 
while they were regularly receiving the annuity from 
and knew nothing of the sale—a mere family 
transaction. As to their causing a memorandum to be 
indorsed on the first mortgage, they had no right to re¬ 
quire any such step, and no mortgagee in Iiis senses 
could be expected to permit it. , 


If 
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iCan infant may have an a^eul to do things for hj;; 
benefit, he must be bound by the act^ and neglects of 
that agent to the ^ame extent as if he were adult. If 
not, it would only to be to get an infant interested, to 
avoid all the consequences of a fraud. But Dtmici was 
not only agent but also trustee, and therefore the notice 
to liirn must bind the infant, because he has his remedy 
against Danist^ whereas the plaintitTs hare none. And 
the case would be exactly the same against an unborn 
tenant in tall. 


In the case of Lc Nn^'c v. ic AWt, unborn children 
were interested under the second scUleincnt, and in¬ 
terested as purchasers; yet the Court decreed against 
thutiicttlciucnb That case, therefore, is u direct authority 
against the argument for pvotecdiig the infant In this case. 

> 

The only difficulty of the case is as to the plaintiffs^ 
right to be let in before the mortgagees. But our argu- 
Tiient proceeds on the grouEid not of any technical con¬ 
sequence of merger, hut on broad principles of equity, 
that the mortgages have ceased to exist by the defend* 
nnCsown act;*“thal by the mode in which he has taken 
the conveyance (making the legt^l estate sul>ject to tlie 
uses of the settlement) lie has rendered it Impo-ssiblo 
for the pJajiitjlFs to obtain a conveyance of the legal fee^ 
if they were to exert their right of redemption ;—and 
that having purchased with notice ofthe charge, he must 
be considered as hound by it to the saiue extent as IFifts 
Avas bound, and then having paid off the mortgage, 
cannot revive it as against his own incumbrancer. 

However, if any prior charge is to be set up, it can 
only lx; the mortgage for 5000/*—for, in the state of 
tile pleadings, i tin U 9 t be taken that WUb^ the niortgageo 
for 3000/« had notice of the annuity, Purchase for 

valuable 



CASES IN CHANCERY. 


SSI 


valuable conai derat ion ivithout notice is a good plea in 
equity : but it must be pleaded^ and cannot otherwise 
be taken advantage of. 


1H17. 

Toulmim 

ti. 

STEcniL. 


The Master of the Rolls. 

The object of tliia bill is to liavc an annuity of ISO^, 
paid out of the estate of the defendant, aa being the 
sole, or at least the preferable charge on that estate; 
or, if the plaintitT h not entitled to that rcitefj llien, 
that she may be at libertj^ to redeem suc/i liictimbrances 
as may bo considered to stand prior to the annuity. 

Tbe estate in question formerly belonged to a Mr* 
Richard fViUs^ The plaintiff Jio/tnr, in 1805, 
purchased from him an annuity of 180 ^., to he s^ccMred 
on this estate. It was Mreaily subject to a mortgage in 
fee to a Mr. Richard J/arriscj? fbi' 50Q0L^ and Mrs. 
Holme took with notice ol^ and siibjcctto^thatmortgLige. 

Tn 180t> iMr. made a mortgage for UOOfl^* to u 

Mr. WUhjj. Whether Wdhif Itad, or had iiotj iioiire 
of the annuity, docs not appear, 'rhere is no assertion 
of his having had uoticOj in the bill, nor any avenucnl 
of want of it, in the answer. But, in my vtcAv of llie 
case, it in not very material whether he had ur Imd not 
notice of it. 

In J8J0, there being a sum of money in the Court of 
Chancery to be laid out in land on tlie trusts of the will 
of a Mr. l^ec Sfrerr, this estate was (under the direction 
of the Court) purchased from Mr. /F/Wa , and conveyed 
to trustees on those trusts. Under tliat coiiveyanee, 
the defendant TjCC Sicerc Stccrc is ;.cnant for life ; and 
his son, the defendant Ltce Stccre, an infant, is tenant 
in tail in remainder, * 


iMr. m/hf/ 
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Mr- had paid off the mortgage to Harrison^ 

and taken an aisigximent of it to bimself- Rejoined 
iJi tfie conv^eyance to the trustees, and the legal estate 
thereby became vested in them. Under these ctreum* 
stances, the iirst question is, whether the annuity be at 
all an incumbrance on the estate in the hands of the 
present owners. If it be, then in what order and pri« 
ority is it to be paid ? The plaintiiFcontends, that this 
estate was purchased with notice of the annuity, and^ 
consequently, remains subject to the payment of it* 

The tacts, as to this part of the case, are:—That Mark 
Nobie as agent for WHts^ negotiated the sale of 

this annuity ; that by him it was paid, not only down to 
the time of the «ale» but continued to be paid down to 
No^tmher^ 1812; that he was also the agent employed 
in the purchase of Uiis estate for the present defendants, 
and one of the two trustees to whom it was conveyed* 
It is impossible, therefore, to deny that he had complete 
and continued notice of the existence of the annuity* 
And actual notice to him, was constructive notice to 
those on whose account the purchase was made* 

It was attempted to be made a question, whether, as 
infants were interested in this purchase, theycoultl be 
affected with notice : but I do not see how any doubt 
can be entertained on the subject. It would be a strange 
thing to say, that by a sale to infants a man’s equitable 
interoat may be defeated, in spite of any notice he could 
give of the existence of his equity* There seems to bo 
no foundation ibr Burh a doctrine. 

In the case of ie Nem v. Xc ATetieOO, the interest 
of the unborn children was not attempted to be dbtin- 



(a} 3 Afk* 
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guisTiCf] from that of the mothcn The only question 
waSj whether she had notice or not of the prior articles; 
andj it being held that she was affected by her agent’s 
knowledge of those articles^ all the trusts of the second 
settlement^ one of which was for the isaue of the mar* 
riage, were postponed to those of the articles on the first 
marriage. Were it otherwiacj a man would only hare 
to purchase on behalf of infiints, to free an estate from 
all equitable incumbrances to which it might be subject. 


BIT. 


Toulmih 


V, 


That this estate was purefiased under the directions The Court of 

of the Court of Chancery^ is a circumstance that cannot Ch ancery does 

aOect or prejudice the rights and interests of third per- warrant the 

sons. The Court of Chancery employs its officer to 

investigate the titles of estates, but does not warrant which 

purchased ttn- 

^ cler its dJrcc* 

tlons. 


If the annuity Is to be considered as an incumbrance 
on this estate in the hands of the present owners^ the 
next consideration in what order it is to be paid. 
The charges that preceded it have ceased to exist. They 
are all paid off and extinguished. The pbintifT con¬ 
tends, that the annuity ia now to be considered as the 
sole charge*affecting the estate. The defendants say, 
it is only to be paid in the order in which it originally 
stood, and tlial the purchasers must be considered as the 
owners of the antecedent charges, and cn titled to retain^ 
iiL the first place, much as would be sufficient to keep 
down the interest of them. Supposing Mr, Wilts him- 
self had paid off nli the other incumbrances, the annui¬ 
tant would have stood in the same situation as if $lie had 
been from the beginning the sole incumbrancer. He 
could not have said, “ 1 will retain for myself so much 
of the rents and profits as would have been required to 
keep down tlie interejit of the other charges, and you 
must take your chunce of there being enough loH to pay 

you 
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you your annuity*" In eJTect fVi/is has paid off the 
other incumbrances; Tor they have been paid out of the 
purchase money^ and he has received so much less for 
his estate than he otherwise would have done. Then, 
what equity can the purchasers havc^ to coiisider ther 
ns still subsisting as against any person claiming Uuder 
fFifis They are in no wor^c situation than tliey would 
have been if they had bought an estate on whicli there 
waa no inortgagCj but which turned out to be encum¬ 
bered with an annuityj tio^ known to them iii bict, hut 
constructively known to them by means of notice to their 
agent. In that casej would tfmy be permittcff to say, there 
was a time when there a charge upon the estate 
prior to the annuity, und, thereroro, as between the an* 
nuUant and us, that charge shall be considered as stilL 
existing? The cases of v. (fi)y 

arc express authontiCH to 
shew that one purchasing an equity of red^^Jlpl^on can^ 
not set up a prior mortgage of his own, nor consequently 
u mortgage which he Iiuj* got in, against subseqtiont in¬ 
cumbrances of which he had notice. 1 ihi not see how 
I can make any distinction, in poini of legal elfect, be¬ 
tween personal notice to the piirly, ned *ioticeatlccting 
him through the mcdiuin of liis agciiL 


1 think the plaintiff is entitled to the brst relief 
prayed by the bill, and ought not to be put to the ne¬ 
cessity of redeeming the incumbrances, which may at 
one time have been prior to the nnnuily. 


(«) 2 Cha*Cw 170. 
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FftANKLVN amJ SQUIRE, 

ANI> 

THOMAS and DANSEV 


Plaintiffs; 


1 S 17 , 

Jui^ - 


.* Defendants. 


T fiE 13 H], filed tintljeOtli of 1817 , prayed 
other tliiugs) an injunction to restrain 
the defendant Jjansnf from further proceecUiig In un 
action brought by him against the plaintiff frankhjn, 
.Oamt tj having obtained judgment ijt this action before 
any iiijunction liai issued, a motion was made for a 
special injiitictJOM) upon thegrouiid that would 

he cntitlrd to sue out execution liefore the plaintiff 
could obtain the common iujunctioiL This motion wa^ 
refused by the Lord Chancellorj as against lliopracticcof 
the Court; according to which, special inj unction, lo re- 
stiaiii proceedings at law are granted in those circujii- 
stances only, where the party has not liad ai^y o[)j>or- 






duL liijunction 
to restrain de¬ 
fendant (pl:uni> 
tilFat hiw) from 
suing out exe^- 
cation upon a 
Judgment ob- 
Uhied by him 
in Elis action 
previous to the 
coonnon injunr- 
lioit E>dng oh- 
fainrd, rcfuiCd, 
:iH conlT.iry id 


piaclice, the Court only graiiiing such specLd injonrlloii in vi bore 
the [d.uiiLllf hiL'^ luid rm oppoTiniuEv of i^blrbuiing ihr c'tinnion iiijunctiolL 
ilnf^TiKtriul (pliiEiUitral Iri^v) , on die <!ay wheji iht; 

fomtnoii injenctJoii might otherwi'se have been obLuiitril, put^ in a de- 
niurrej , w hich is ovrr-tuled ; and in Itic inraii time, pciuliug ihc de¬ 
ni uncr^ liic pldjnliJf b taken m cvecnfipii ; after i^hicfi, and inimc- 
diafeiy on the ovcr-^rulmg of the doniurrcr, the common injunctioii h 
obtained. iJpon aii application to dJsrliargc the plaintlii’ out of cus- 
tofly, on the ground that, the d^murri^r being over^-ruled, tlie t>ai iies are 
CM tit led to bo rf'pliita^d in the (hey w ould !mvc been lo if no 

deuiuin I liad beeti filed, and by unaLigy to the rage of goods takim in 
t^veiiution ; the appliration heing opposed on the gi onud that the par- 
tjos would not, by grantin!; it, he placed in the gitnation in wdiich tlioy 
would otiiei'wise iiave slotnl, biiicc fho juilgmcnt bad been ,^iti'ilicd 
hy the taking in e,vec:ylion, and, if now dj'.cJioiged, the debt would lie 
gone: fjrdertr/j that tin* pin inti fl be di^irliaiged on iinderlidLEiig 
to confess judgment, ?o that lie migiit not afterwards ijaf, the lAi’iing 
]udgmenlaEid debt liad lifi+m tiUi tied try the evocation frinu wliicli he 

ivag 50 dlfichargi^d. 




tiiujr) 
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tiinity of obtainriig the onmnifin injitn^^tion; as ^ijjori 
juJgmontsetilcrod up upon wJin anlsofa(hirin:>y,A:c.(rt); 
altUouglt the rciison why the bill was nut sooner 
filed was stated to be, that, until the trial al law, it 
was a[)]:rroliciidcil tliere would ))e a good doTence to 
the action. In wliicb case it would have been un¬ 
necessary to resort to equity» On the 2Qtb oT 
(bemg tliG day on wliidi the plainlifV would have 
been entitled to tlio common injunction,) tbe dofend- 
atits filed demurrors to the bill, on ibe grounds of 
iniiltlhiriousness, and want of parties. These dcitiur- 
rers were immediately set down Ibr argument by tbe 
plninfiirj and oji application wms made to Ibe Vice- 
CliDncellor, on their bcimlf, tbat they might be ad¬ 
vanced in his Honour's paper, or if that could not be 
granted, for an injunction iu the mean time, until they 
could be disposed of. This application tor an injuncLiou 
was refased, but the Court appointed the earliest day 
for the hearing of the (lcintirrcrn, tliat, in the then slate 
of ilio business of the Court, was practicable; nolwitb- 
standing ivldch they could not be heard befurc the 23rd 
o^Junv: and on the Ifith of the Vice-Chancellor 
pronounced jiidgmenf, overruling the demurrers* 

(o) Thtis, in El ra'iC of At?- upon the ntidorslandirfr tli^l 
^\edejf Rookes^ (he pdnclpEil was not to be 

Meriviilc moTEid for called for tdl I he dcitlli of 
an injunction to restrain the tlic [ddintifT's fiUher. t/pou 
defendant from suing oute>e- altichivlt of these fEicls, it hc- 
Culmit upon a warrant of at> the vacatiun, and no sub- 

toniey to confess judgment pojtva returnable till the nest 
on a bond for J 20 ()^* into term, I he Lord Chancellor 
which the plaintifi had en- granted the injunction; the 
teredj partly in coiibideratton phiinliff undertaking to aerv© 
of the defendant returning (as ihe defendant with imine- 
so much cash) a post-obit b€- diute notice, and with U* 
curity formerly granted by the herty to the defendant to ap- 
plalntilf^wlm wais an expect* ]ily during the contmuance 
ant heir)in dischEirgec.f adebt of the sittings* 

of incon^iklcrable aTnuunt,and 


The 



in cjuncerv. 
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'File alliJavii maOe by tlie >:oliciior for tbc 
s'tathi^ tlic^fi Kicts, wont on to alloi^n tliat the filing^ af 
flio ilf^murroi's, anti tho laan vvliicli clupset^ before tliey 
coulil he lioartlj aud joil^ment obtained^ hiui been ex¬ 
ceedingly projiulicial to the plainttiml particularly 
lo the pinintiir wlio bad been thereby de¬ 

prived oftbe aid an<! assistapee of llie Court^ which re¬ 
lief he believed he might have obtained, but ibr Ihede- 
inurrersj by way of injunction, either on the defendant's 
deihull in not appoarijig or aii^ivering^ or on tlie merits 
confessed in bis answer, supposing him to have been 
prepared to put in an answer lo the plaintilf^s bill in 
due time (o proven I the c<Hnmon fnjujiclioii. 


IS 17 * 

tJ# 

Thomas* 


The afTtdavii further stated, that the plaintiff Fr^nk^ 
hjn had been, subsequent to the time of filing the de¬ 
murrer, and wficu (if Tin demurrer bad been jinuding) 
the deti^ndiiiil %^ou)d have been in contempt, 

taken in eveention by the sherilf of at the suit 

of the detendaiit Dmisn/j in the action befojc men¬ 
tioned, and had ever since remained in custody, but 
towards the latter end of Jujjr wasrciiiuved by Jlnhcm 
Corpm to the Ki^g^s llc^irhy where he then was. Tluo 
immediately «ou the Vice-Cliancellor^ overruling the 
demurrer, bo <thc deponenl) applied for and obtaijied 
the eoiiimon injunctinn on behalf of the plaintilT; but 
that such proceeding, without Ihe special iiiterlerenee 
of the Court, would not now alfortl any relief to the 
plaintifl'. 

It was therefove moved, on the part of the plairdili; 
that he might be discliarged out of Ibe custody of Lfic 
nuirslml of the K. R. prison in the said action, the Vice- 
Chancellor having overruled the demurrers of the de- 
fcTidaiits, and having ordered the commoa injunction 
fo issue. 


Leaf, h 
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tlio principle upon which they made this application to 
be, that, inasmuch as the plaintiff was entitled to the 
Tjiomas, comHion injunction on the day when the demurrers were 
put oil the file, the defendant ought not to derive any 
advantage from having put in those demurrers, which 
were afterwards overruled- That it was obvious to 
what injustice such a course of prcM!eed[ng would lead ; 
for so, in all cases, a defendant might, by putting in a 
demurrer (however untenable) defeat the established 
rule of the Court; that rule being that, unless an answer 
is put in within eight days alter the filing of the bill, the 
plaintiff is, at the end of that period, entitled, as of 
course, to the injunction to stay execution ; whereas the 
result of this practice would be to enable the defendant, 
at any time before the demurrer can be disposed of, to 
take out execution, and thus render tlie injujiction of no 
avail. That all which was now asked by the plaintiff 
was to be placed in the same situation us If no demurrer 
Lad been put on the file- And, though no precedent 
could be produced oF sucli an interference of the Court 
as Avas now sought for in the case of a capias ad ra^/s- 
fiida^dum^ it was to be supported by analogy to what 
was the frequent practice of the Court in the case of a 
sheriff jiaviug taken in execution the goods of (he 
party, which execution would not, under such circum-^ 
stances, f>c suffered to proceed. That, if a writ of 
error is brought, and not allowed, it goes for nothing ; 
although, if allowed, it has reference back to the time 
when it was issued ; and, on the same principle, in this 
case, the demurrers not having been allowed, ought not 
to be permitted lo prejudice the ptaintifE^ who, if the 
demurrer had not been put in, would at that time have 
been at liberty, and protected by the injuxictiou of tlic 
Court against the effect of the judgment: And they re¬ 
ferred 
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ferrcd to a case ot J^aphacl v* Hlrduioad{a) ivfitcli Iiad 
recejitJy come before his Lordship). 

Sir 

( 4 ^) RAPHAEL, mid Oihera 


IS 17, 


Fh.inillyn 

Thomas. 

Jidit 2(i, 
IS17. 


EIRDWOOD, and Others. 


This was a blM filed by the 
plaint!fl'ij on behalf of them- 
sclres and all other joint cro> 
flitors of Hurt and Joseph 
who had entered Into and cx- 
eculeilj or had acceded to, 
certain deeds of compositioti 
dated the 2blh of October 
1812 and 13th of Ajtril 1813, 
reapeciively, or either of them. 
The bill staceil that the fir^tof 
the deeds had become Ini- 
practicable, and bad been 
abandoned;; and Lhat many 
of the Joint creditors had not 
epme hi under the second 
decfl, nor did either of the 
deeds provide /or, nr notice, 
the separate creditors of 
cither of thft parlies, IJnH 
and had since bonnne 

bankrupt under separate coni- 
missiotis. ai^Fil^nees 

brought actions against the 
plaintifi, and the other cre¬ 
ditors who had received [ury- 
ment under the composition 
deeds, and on some of these 
actions had obtained verdict'^, 
others being entered for Lilal 
at tlie then eiiGuiiig Devon 
assizes. The bill, against 


the assignees under both com* 
missions, prayed either lhat 
Ihe deeds might be estnblUh- 
ed, and the joint credifor^^, 
on whose behalf the htll wa3 
filed, decreed entitled to re¬ 
tain the sums which they liatl 
received In payment; or el'io, 
iliat the deeds might be set 
aside, and an account tukcii 
of the joint property of llai It 
and Joseph, ^nd that the same 
might be iid min isle red under 
the decree of the Court, piLiy-^ 
iiig also nil injuiiciian, iii 
cither case, to roiitrain the 
assignees of Iltirl from pio- 
ccedliig on the vcidict^ \iO 
obtained, and in the actiou^ 
so entered for trial. 

To this bill the defendants 
(Iltii't’b asMgdce.^} had put in 
a demurrer. The ptnuUitL 
set down this demurrer' mid 
it ^tood in the paper nccord- 
ingly, and was calleil on In 
7Viii*7y 1817, when it 

itood over; and at lengtfi, 
(upon argujiietit bt'foio hifi 
Honour the Vica-CliaiiceKor,) 
was OTiTrrukd on Ihe'i^lh of 
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PnA3iKLYN 


Thomas, 


Sir RomUiff^ BcU^ and Rose^ contra. 

No instance can be produced of sudi an appbcatioM 
as the present having ever been granted. All they can 

aliesre 


th<! liLst seal after Tri¬ 
nity Term being on the asth, 

(mmedjately on the de¬ 
murrer hating been oter* 
ruledj and before the idain- 
tifTs could more for the com¬ 
mon tnj unction,an aiisiter was 
|iyi Jii by the riefemrants: 
the commission day at Tlxeter 
fvas on the36th of JiJy, and, 
from the distance of tho seal, 
the plaintiif not being in a 
condition to move for the 
common injunction, in order 
to extend it to stay trial, gave 
special notice of motion by 
perm Issi oil for the 36th to 
stay execution in the actions 
so commenceil, and to re¬ 
strain the defendants from 
going to trial in the other 
actions* This motion was 
founded on the affidavits of 
the p]u][ 1 ti^^and his solicitor, 
representing that it was im¬ 
possible to obtain an office 
copy of the answer in time to 
attend therewith nt the trial 
of the causes, and that tlie 
platntifr, and the other cre¬ 
ditors against whom these ac¬ 
tions were brought, could not 
safely go to trial without the 
answer of the defendants, 
and that ho believed &ucli an¬ 


swer would enable them to 
do so* 

To tills It was objccteil, 
first, that (he plaintifT could 
not he nulmltted to swear as 
to tiic other creditors—but 
that each of them should hiivc 
put ill his own separate affi¬ 
davit: to which it was an¬ 
swered, that all the crcditor^i 
were under similar circum¬ 
stances, and therefore one and 
tho same defence would do 
for ail. 

Sir TieU^ and 

in support of the mo¬ 
tion, insisted, that the de¬ 
murrer being orctruled, tho 
plaintiCf was entitled to the 
common injunctioii, ns of 
course ' and (hat it was hy 
the rfelay and iiofi-altend- 
nrtce of the counsel for the 
defendants, that tho argu¬ 
ment of the demurrer had 
stood o^er. 

The Solidior General^ Wc~ 
ihereli^ and ltose>y contril, in¬ 
sisted, that this was a mere 
question of pradico, not at 
all depending on the circum¬ 
stances of the particularcase* 
That the right to tiic common 

jnjundion 
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□liege in the way of authority j?;, tliat certain cases liave 
been decided upon principles which they term analo¬ 
gous. Blit the etl'ect of such an oi^cr as is now sought 
to be obtained will not be such as the plaintilT himself 
ret^uires; because it will not put the parlies in tho same 
situation, in which they would liave stood, if the plaintilT 


1817. 


FflANltlrYM 


XJ. 

Thom A 


injunction did not arise ns a 
matter of course upon a 
intirrcr being put in ciiid over¬ 
ruled, but could only be cli- 
taineil upon motion ; and the 
defendant not having; moved, 
and there being no seal at 
vvhicK he could more, for the 
Common Inlunction, and it 
being rnndc?red inipohsihle to 
bo obtained by the difigcncQ 
of the dcfFirdant, and the 
fiJingof the ansiver, the plain- 
iinr was» not entitled to any in- 
duigenco* This not a 
demurrer meudy for delay: 
bat, if it were, there is no 
flj^tinction, oil a mere ques- 
tiun of practi^cc, botwcoii a 
donturrer put in for delay and 
any other ilcmurrer* Then 
the question win;, simply, 

whether the filing of u de- 
mniTcr, by whteh the plain titf 
deprived of his uiiual le- 
medy, entitles him, upon itsi 
beini; ovorrulcd, to seek au 
udvantiige wlilrh he has not 
according to the regular prac¬ 
tice of tlio Court. No in¬ 
stance could be [iruduecd of 
such an indulgence being 
granted ; but the uhsC dteii 
Wri!? an autliorily agaiiht It* 


That the defendants had a 
right to insist on the strict 
practice, unless Ihcrf^ had 
been any thing in tbcii con¬ 
duct to deprive them of the 
benefit of It* 

i 

The Lord ChanceUor 

Saidj that if the ilcmurrer 
had been argued at the timo 
when it stood in the paper, in 
term, the plaintitf, upon itn 
being overruled, could have 
immediately |iut himself tri 
possession of the comnion iii- 
jmiction, and liavc proceeded 
regularly to e?ttcnd it to stay 
trial. The question was, then, 
by whose fault it was that tlic 
argument did not take place 
at that time—and as to this 
he required an afTidavit* 

l^he plain tiff there upon pro- 
duood a.11 aflidavtt, that some 
of the counsel for the ilr^ 
fendants being then en^ai^od 
In the pending; state triiik, the 
argutnent of tJio ilemuircr 
had been postpoin^d in cmiM?- 

qti£?iice of their absence ■ nml 
upon this the l^ord Chancellor 
nuidn the urdcr- 

i 

bud 
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J817, ' JinJ not b^en taken in execution: for, by that act^ the 
j[j<l"mont was satisf^ed^ and, if the plain tiff should now 
^ be rolensedj Jie CPU never be taken again, and the debts 

Thomas. ai'e gone. 

Tt ivas formerly the practice to make the slicriffhlm- 
sclf a party after execution executed. The question 
jioiv ip, wlietlier, under aft the circumstances of tfie 
case, the plaintiff lias an^ right to the extraordinary as- 
f^lstance ofllio Court' and, if he has, in what manner 
that itj;si<;lci[]ce is to ite granted. 

Ills drflicult to say what expenrnents may not be 
tried lo the way of interlocutory applications to the 
Court* In this case the application Ibr an in junction, 
wtjicii was made on the Hliiig of the bill, was refused 
ivith costs. A demurrer was then put in, not (as has 
been falecly represented) for delay, but founded on 
principle. This demurrer was heard in Jnne^ but judg¬ 
ment not pronounced till the Ifttli of Jzih/^ when it was 
overruled j and, immediately upon its being overruled, 
ftic common injunction was applied for and issued. Rut, 
after execution is actually issued, the common injunction 
cannot operate agalni^t the f^hertff so ns to restrain him 
, from proceeding under the execution; and thus, in the 
case of goods actually levied in execution, it is usual to 
make the sheriff a party in order to extend the injunc¬ 
tion to him. 

The case of Jim^hacl y* Sirdz^^ood is very distinguish¬ 
able from this. There the defendant had put in a de¬ 
murrer, which was overruled at a time when the com¬ 
mon injunction could not have 1>ce]i ohtamed, in con¬ 
sequence of the argument of the demurrer standing 
over in indulgence to the flefcudant's counsel. 


1 
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JLeach^ in reply. 

The SJng:le question in tins case ipj Whetlicr the de¬ 
murrer didj or did nntj gave the injunction^ which 
would have been obtained if a demurrer had not been 
put in* In answer to this question, it Is said that the 
demurrer did not save the injunction, because execu¬ 
tion was taken out when the defendants were entitled 
to take it out by the practice of the Court, as not being 
in contempt; and the common injunction, therefore, 
could not have operated to stay execution. But I 
believe the contrary to be truethat the common In¬ 
junction will stay the debt and costs in the hands of the 
sherifl^ even after they have been actually levied. 

TV/c Loan CitAKCEiijon. 

This IS an application which will require some con¬ 
sideration. 

1 am not sure that the motion, supposing it to bo 
otherwise such as ought to be granted, is regular in its 
terms, or whether it iiliould not rather have been, that 
jyanscj/ might discharge the plaintilV; for 1 have cer¬ 
tainly no authority to call upon the sherilf so to dis¬ 
charge him. It is true that, when goods liavc been 
taken in execution, that may lie easily set right. But 
here the taking in execution is a discharge of the debt. 
It is obvious, thercfoi'o, that the motion ought not to 
bo granted without putting the parties on terms ^o that, 
in case of my ordering the plaintiff to be disfcharged^ 
he shall not take advantage of that dlscliargc at Jaw. 

I will look into a case before Lord lymrioio^ which 
I now recollect, thinking that it will prove to be an 
authority on this very point; and will luenijun it again 
to-morrow. 


VVi/ 


1817 , 

FRANKEVir 

tJ- 

XnawAJ. 
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Fj!ANKLTi M 
V* 

TuoMAti* 

Jul^ 31 , 
AVhere an m- 
juiiction is ob- 
lam«d, eferi af- 
ti?r execution 
cxecul^ft, It Is 
a breacli of the 
injuncttoii to 
call oji tlic she- 
jifF to pay oror 
the money; but 
if the ahenlF 
had voLuntarHy 
paid the money, 
it seems that 
vouLd be no 
breath of the 
injunctioiii, S^d 
qti(rrc. 


The Lonn Chancixlou, 

The case which I referred to yesterday does not, as 
I a[>prelTendcd it would, decide the present question. 
Thai was a case iji which Lord Thurlow held that, 
where an injunetTon is obtained, even after execution 
executed, it is a breach of that injunction to call upon 
the eherifT to pay over the money ; hut he at the same 
time thought that if the sheriff had voluntarily paid the 
money, \i would have been no breach of the injunction. 
Now it is difficult to say how the act of the sheriff can 
vary the right of the partrey; and 1 should think that, 
in such a case, the person receiving the money would 
be ordered to pay it into Court, 

The same principle must have operated, (though I 
can find no case expressly to the purpose,) where the 
execution is against the body. Rut then great care 
must be taken to make him as liable as if lie had been 
kept in execution for the debt. The difficulty there¬ 
fore is, to frame such an order us will obviate the ellect 
of the discharge upon the debt- 


Jugust 2. The Lo nn Cii anc elloie. 

Upon the fullest search, I cannot find that any thing 
is established with regard lotlic practice iu such a case as 
^ this; and it is therefore incumbent on the Court to set th' 
the practice in the best way it can according to priijci[>le. 

Where a demurrer has been overruled, the injunc^ 
tioii follows of course. 


if an Injunction If an injunction is obtained upon the bill being fried, 

h obtained on after execution executed, and, at the time of tfie iiijiinc>- 

bill filed after (jcjjig obtained, the goods are not yet out of Ifto 

execution exe- 

CMlcd, ihe goods not yet being out of the hands of the iheriff, and the 
bheriir proceeds to bcU without pruccj?s, he will be ordcicd to pay the 
jnoney into Court* 


liaiub 
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lijinds of the shonfl*; then, if the slieriff proceeds to 
sell without process, he wilt I>e ordered to pay the mo¬ 
ney into Court, 

It was formerly the practico in bucIi a to make the 
sheriff tt party by supplemental bill, if the money has 
come into his hands since the injunction issued; or by the 
original bill^ if the money was in hh hands at the time* 
Ilut we arc now got into a much looser practice:* 


1817 , 


Fft.lMKL.VX 

V, 

TfJOMASi 


Formerly tlio 
practice ill Euch 
a case to make 
the shcrifT a 
party, hut 
since disused. 


The principle is thisWhile it is in contemplation 
whether a good case can be made or not, if it turns 
out that there is an equitable case in the result of the 
demurrer, then to deal with it as an equitable case from 
the first, and prevent execution. 


If, where the plaintiff is entitled to an answer, and the 
defendant thinks fit to tile a demurrer, the Court thinks 
that demurrer untenable, and the cq u ity of the phuntifl'is 
therefore sustained, it is the boundeii duty of the Court 
to interfere for the protection of the plaiutilF's body. 

It mutil of necessity be, that tl^e Court lias the power; 
and, if so, *1 follows that it is also the duty of tho 
Court to place tlie dofejidant where he would liuvo 
been but Ibr an untcnahle defence. 


The order therefore to be made in this case should 
be, that he shall be discharged on undertaking again to 
confess judgment, ho that be may not afienvardH sny, 
the existing judgment and debt has been satisfied by 
the execution t'rom which lie is now discharged. 


The following order was made 

That the defendant T)(ifisn/ do discharge the 
plaintiff Franlch/ti out of the custedy of the inarshal of 

the 
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FliANKt¥tff 

V, 

TupMAj» 


tlje JCuig^f Bench in the action at the suit of Dunse^jj 
tipou the plaintiffdelivering to the defendant a ivar- 
rant of attorney to coiifesf) judgment in the Court of 
King’s Bench in the satiic sum for ivhich he is at pre¬ 
sent in execution^ together ivith interest subsequently 
accrued, sheriff’s poundage, and other incidental ex¬ 
penses, as of the same terni as the former judgment ; 
ant) also upon hU undertaking not in any manner to 
aval) himself of his having been taken In execution as 
a disctiargc of the debt,, and submitting to an injme- 
diato order for payment of the money info Court, in 
case the injunction shonld be dissolved, and, in default 
of such payment, surrendering himself to the Warden 
of the Fleet and consenting to waive personal service 
of the order, and also consenting that an attachment 
shall immediately go against him for his contempt, 
without any previous writ of execution,—With liberty 
to Uamejy to apply to the Court, with or without no¬ 
tice, in case of any breach, or imU'*compliance with 
the terms of the order.” 


[Ueg, Lib, A. 1816. fo. i378.J 
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RODERT BLORE, .... Pi,aintipf; Rolm. 

AND J818. 

Sir RICHARD SUTTON, Bart, JAMES WEST, ta, 30, 

H. C, LITCHFIELD, Damo MARY IMPEY, 
and CHRlSTOPllER CODRINOTON, - August 25^ 
* « - - - - - • Defendants, 


T he bill elated that Jlenrietla l^attra, late Countess 
of ZJrt/A, was tenant for life, under the will of her 
mother, of certain messuages in the parishes of SU 
Jamesy WcstmimtrrySiind elsewhere, with a power (con* 
tained in the will) from time to time, and at all times 
“ after elic should have attained twenty^'Giiu, during 
^ her life, whether covert or sole, by deed duly exe- 
ented under her hand and seal, to dciiuse or lease 
nnlo any person or persons. See. for any term of years 
not exceeding ninety-nine years from the time of 
executing such lease, ho as to take cdect, cither in 
possession, or im media toly a Tier the determination of 
the leases tlicn subsisting, and so as upon every such 

only by the nieinmaiuluni iu writiat; entered in the buuk of A.\ rq- 

thori^cd signed net by the agent Inniself, but by bis clerk, al- 

* ' 

though lit evklencQ to have been approved hy hiirij and Rccordhig to 
the usual coiir>»e of businet^s. 

A. dies; and on a bill for sped lie performaijce agamst the remamder- 
tnaa, lirst, no sufHcieiiL agrceaieiit in writing—not being signed by 
an agent properly authorised, and, if it liad, yet the menioraTidum not 
containing some of tlio material terms^ of a lease, which w^ere left to bn 
made out by parol evidciiCG ; secondly, not to be established as a parnt 
agreement in part performeil—both as it was not the agrcrmetit of the 
priTici^>al, nor of the iiuthorised agent, and also because the remainder-^ 
man has bEcn guilty of no fraud upon which Co chargehitn witli the con¬ 
veyances of the Contract, Also, the plaintiff not etitUled to compen¬ 
sation from ^.*9 represent! I elves for money laid out by him on the faith 
of (he allegerl agreement—such compensation being in the nature of 
damages, and the fault lying in the plainliff^s own negUgencei 

“ lease 


yf.tenant for life 
with R power to 
lease by deed 
duly executed 
under her hand 
and sea1,reserT- 
ing the host 
yearly rent* 
ruin tiff enters 
into possession, 
and cxiicnds 
money in build, 
ing under an 
agreement for a 
lease evidenced 


I 
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“ leap<^ iJicrc 'ilioDtcJ ho reserved, fo he line rtnil pay-* 
“ aMo during tlic caiilinnance uF Ihe estates to be 
(ficrdjy gr^inled^ the bast and most beiic^ijcial yearly 
“ rent or rent?, to be incident to llic immediate rever- 
sion, tlmt, considering tlie luitni'e of ll^e case, coiiid 
“ be rejisonably had or gotten for Iho same at the time 
of maIJng such lease, without tiTie, premium, or fore- 
gifl^ and liidf-yearly payable, and ko as in all such 
leaMJfi tbeni should be contained a covenant obliging 
the respeefive lessees to insure the preinjseSj and Coii^ 
clilions of rO'entry in ciue Llie rejit should bo inarrear, 
** and so as (he resjieetivo Icf^scrs should severally seal 
ajiti deliver the conOtcrjmrts orihcir respective leases, 
and oitter Into covenants to repair, and other usual 
“ coveiiautft-^* 

On thei^Glh of Orhftrr JftOT, the phiitil ifTonterr-d info 
a contract with jS\ as the agent for and 

on boliairof the said f^ady whereby, iik const- 

ih'ration of the inoiioy to bo expended by the platniilV 
ill Imilding, f/Vie^erW/, as such agent as ulorosaid," 
agreccl told loliini certain premises in /h'm^d/jVy (part 
of the es^tatc comprised in the will :)aiulatnemorai]duin 
ofsneli coiUract, and of the terms lliereof, was then 
made in writing, and entered in a book kept by Cock- 
tTcUj as follows;—Plans of tlie ground and bniidirigs 
agreed to be built by IVIr. llohcrf ilhrc in Piccadilh/^ 
where Mr. Armbr^ house now stands—the term to he 
ntncty*niac years, and the rent for the first two years 
()(V. per annum t and tor the rcmaijidcror tlic term 
per annum;—Covenants as usual in Ike Hath estate*” 
The memorandum Evf made and entered was signed by 
the plaintiff* 

Lady Hath iVied iJi Jttlr/ ISOS, having by her will 
appointed llie defendant CodrhfU^fojt (logetiier with 

others. 



V. 

Si; ttox* 
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t)ihcrsj of ^vlmm Codr(fJf!;fo/t >ui'viv^d,) her executor. 

Tlic dclomlEuit Sir Ka-fitn'd istiHoJt trm ii^fynO 'vns, at 
tho of Ijady Ilathy become ctititled to the estates 

of which Lady Jififh had been tenant for Jifc, as tenant 
in tarl by virtue of the will of liis 'grandfather Sir 
I^fcftfird SiiHflfiy the vemaiiidcr’-nian (w)j and the other 
defendants were the representatives of Sir Klijah 
the surviving trustee under that will. 

The hill stating further that, in part performance of 
the ugrconient with Lady agent, iFie plutntilT 

had taken possession of the premises, and laid out (jOOO^^ 
in building'!; ij]io 11 thosamej prayNi. a deehiration tliat 
S\v /^icfmrd StiUo}} ivas bound ny the agreement, and 
(bat he, and all other necessai y parties, might be di¬ 
rected to grant to the plainliir a lease of tlie promises 
xipon the tcrnis and conditions of the iigrronirnt; the 
plainlift^dfering to e.vrcute a coiniterpai't of such lease ; 
or, if the (.ajurt should be of opitiicoi tliat Sir /iic/tdid 
was not bound by theiigreenieut, then an account 
ofiiioiiies ex pended in repairs or olhcnvise, and lliat (he 
plaintiff iiiigbt he declared eiditled to be reiiiibm sed the 
autounl thereof out oflbc personal estate of Lidy 
■ 

The evidence of Cockrrid/^ the agent employed by 
Latly litdh for receiving the rents mid for (lie manage- 
meut uu<l letting of her ciitales iu Lo/tr/ei/, stated tlmt 
the boMUC^B of eo managing and letting the estates 

(ff) R did not appear in ou behalf of (he defemhiut, 
the plcaditigfl by vibat (itle t\u\i tlio rcmjiinder 'wrti cre- 

^ir Aarclaimed as nted \}y tlie ivilJ of f^dy 
reniaiiuler-mau : hut it up- JhiC/f s mother — (lie eainc 
ppflri from the report of instrument wliicii contained 
Cavuu 7, PulfTtpj/y 2 file leasing 
VeSt J. 5J4* and Avas (here- Sec also the next case of 
fore asumeil liy the plain- SuttonLord Chidzc^vdi 
MIT’s counsel, and nol resisted 

in 
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Bt-oni: 


V* 

Sutton* 


in <]iic! 3 tiv>n wa^i conductcfl m office, and citlk^r 
personally by himself) or by Ihc occasional asstsUiocc 
of ^oble (bis chief clerk,) or some other clerk, under 
fils iTnmccliate direction. That, about the time stated 
in the bill, Noblc^ v^ith the privity and under the 
immediate direction of the witnefis, as such agent^ 
for and on behalf of Lady JJc/A, verbally agreed 
with the plainlifT to make to him a building lease 
of the premises in question for ninety-nine years on 
the terms above specified. That the particulars of 
the agreement ivere not reduced into writingj other-' 
wise than by it memuranduin (the same with that 
stated in the bill) being made thereof by I.y 

the witness^^> order, upon a plan drawn and signed 
and affixed hy the plaintiff as n desenptian of the 
buildings which the plaint]If proposed to erect upon 
the scite of the premisoi;. That Nob/c aflixed hJij 
juitlalfi to such entry or mcinoranduin; and that the 
leiisc so agreed to he granted was fo commence at 
the expiration of a then existing ioase, which expired 
at ('hrislmeis following the date of llic memorandum, 
lie deposed further lliai, at the time of the agreement 
Ix^ing entered into, the premises In c|uestioii stood 
in need of very heavy ami substantial repairs, utid 
that it appeared to Ibc witness that it was better they 
should be pulled down and other buildings erected 
on their scite than that any repairs should be attempted. 
That the plaintiff had, since the date of the agrec' 
nicnt, laid out very con side ruble sums in rebuilding 
the same pursuant to the agreement ; but that the 
sumo were only in part rebuilt at Lady death, 

and only one fourth part of the whole cost at that 
time expended therein; and witness believed that, 
if the plaintiff bad then stopped proceeding with the 
buildings, the same could not, hi their then unfi* 
iiished atato, have been let for much more than the 
yearly rents of 60/* and reserved by the agree- 

uienf. 
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mentj and that the l>etiefitof the jm|Jr(>vcnicrits had 
accrued since Sir liicftard Saiion succeeded to the in- 
herf lance. 

TPhe ei'ifleucc of y^ohh’ principally lo the same 
efTect. That of other witiiessos uAamined on the part 
of the plaintiir went to the coiiilUjun and value of the 
premii^ef;, and the money ejvpcndcd by hijn under the 
agree mcjil. 


J81T* 


Suttoit- 


Ilarl and Cotirtaim/^ for the plalntifT* 

* 

Firsty this is a sufHcicut contract in ivriling, signed 
1>y an agent duly anthoi iscd—altlioiigli not hy Cot l'crrfi 
himsetfj yet hy his chief clerk, under his iinmedialo 
directioji, and according to the usual course 4if busiucs^i 
in Ids ojliiT* If'soj it is etjiially hlnding on the re- 
Tuainclei'-maji as a lease nctiiaUy oxeculet! in conronniiy 
to the pumT. SJ/(p//iOiiw flnuf^tj'rcl (n)* ^I'here is iin 
general rvilc by which it can he dolenniiicd what con¬ 
stitutes agency: hut in thit^ ca^e it h sutlicleiitly to be 
inierred from the ciremiiManccs the magnitude of Ibe 
property — the course of management -and the habit 
of the oflicc. 

Scco/idfj/j if this ts not a sufticient agreement in 
writing, iheii it is a purol agreement, whicli has hern 
part pojibrtiledj and would thereftire he (liuding on the 
party and those flerj\itig under Innn The principle 
njjoii which S/t(pfHo/i v. Jlrndslrcci was decided will 
apply to this case also; and, if it were to be held other- 
wisCj it would be opening the door to fraud ntid great 
inconvcniciHT. 

There is no principle, according to wMch a Court 
of equity lias been induced to bupply the detective 

(«) \ ydio* and Lcf. 

u 


VoL. Ul. 


execution 
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oxoctilion of a pmorj wliirli dot's not apply to a case 
liht? tho present. 

Hiv S. ‘iWii iitdraida^ for (lie Jofciulaut Sir 

''rUc in wlikli ot[nily supplies the ticfectivc 

execution of powers, ure roiilined to those of defects 
in point of ftwriu Here tin' tie feet is U\ sulistaiicc, 
The tiouTir does not iiTilliori/e Iciises iipoji sucli tenns 
as Uiose of tlio a^reejrent in hy odiicJi two 

diffei'ent rents are resenedj iielUier of tljejn the Ijest 
that could be obtained; ajid this alone disposes of the 
catie. 

Jn the next place, there iio agreement in writing. 
A'oNd:^ ngeni'V proved. Me is the clerk of Mr. 

^orlfrrffy not the agent of l^atjy /id/i ynd there can 
be no delegation of agency. 

as to part pcvlbnnnnce* lhal is not Insisterl on 
!iy Ihe bill, as a ir>‘oniiil for llie penef praved. 

Shii\m{n} V. ilrtHhituf lias caiTu d t!ie doctiiiic ol' 
equity to nil ineuiLpeuiruf lengllq and if secin’i lit 
least ifoubtfuf ubnlfjer this (!onrt would sro so lar 
as to rteognizo il^ authority, fl is not liowcver ne¬ 
cessary now fn impeach it. It is enough lo iiisist 
lhat I be principle ought not to be e.vtciidcd further. 
Here is an express power, annexing to ils valid 
execution the iiucr.ssity of an iiistnimcnt under gealj 
and a couiifcrpavt \ and in the absence of every re- 
■ pnsite, the Court is now called upon to declare that 
an agreement f;o imperfectly made is tantamount to 
the execution of tjic jiowcr bo as to bind the rcioaindcr^ 
man. In the casf cited, l^ord Ih^desdnk himself ex- 

pro ess es 
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piTSFO's Ji Ji' i( h;i(l lu'rti tht]: (’^V=r t>f 

:t [jsiial ii^rt’PLiirnt ii! |)iiri |H'i lormc'l, il rotiLl iiLiVP hrf'il 
iMil'orcctl airaiiTst tlic i.oiiKuntii r-iiMJiij n'l'iciviri^ that 
IIto party tiiny^^h' ficJil In l>o bomiti Kv a part per- 
formaiicr |irfnerp.illy on tlte f^roiriitl of fra in I, whirli 
por^nrml. Hut the rt^inaindoi'-nuin has Hrrn ^iiiHv 
fit'on rraufl. VV^iiy itf lio to Uo snhjeetof! to tho in- 
coiivoniejico of UavJii^ tliis ii^rrcmout Jnrretl njicJii 
liiiii in (lircrl violation of tlio 


1817. 

JSi.toE i; 
Sir 1(1’^* 


/W/am] f)iy,i''ih'sijc//j for (litMletoiiilant f 'orhhf^itfff. 


If tills be u siiibricnt ii"ropmeHl nitliin flie 
llint it is binilia^on thn romaiiufor-iiian. llnl it ii”t 
such an a^rennicnL 

nr 


Snpjjosji]", bov'evei'j Mini tliori' vvrro a valifl ai-ieo' 
iiivui, ami (bat tin; roitrt shoiiii! Iioh] that thi' n - 
niainrli^r^iiiiiTi is iiitt hotiiifl by if, hlfll fliis is jio cnsi' 
fur eonijX'nsaliod, biit t!if pbiintijf jiniwt ho b‘P 
his actioiHbr ilasixaitcs, v. Sirwinf (n)^ il' to 

Ijo supportctl at all, is no luitliority lor tlio [ircsc ij 
rase: bat tlure Llio tlcfontlant bnH it in his poH-er In 
IHfj I’onn llir a^irniirnt; iuk\ ululo tiie suit xvas 
poiidln^j pat it out of fiis poxver to do so by his 
own act. And in 7W/(/v. Gri^ili] fjord I'.'A'/oi siijs, 
(hat the case of /ht/fot? c. iSVe^vo-Zj if not tfi bf» sup¬ 
ported on that flistinctToiij is not according’ io (lif^ 
principles of tliu CJourt. 

/lart^ In renly. 

The Case is very prcnlinr, and must be consHiorod 
in all its bearjii"8-i 'inhere can he no doubt (hut 

(rt) 1 t]o\* cited i (ZjJ 17 Vf"i (Jzciliifit 

Ves, j. LMid 17 Vcjs.^iTO* V. SiiitiCy I t Wh, ‘sui'd. 

V, VI Ves, Vciiih A Purch. N- 

:m. 

K J 


Ihcvf 
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if, 

SuTTo*;, 


tlirro is a coiifiacl digued f)y an agent properly au- 
flimiscd; for llin act of ^ohlf mirJcL' CorJcwlVif iiu- 
iiiocliale tiireclioii ts the act of Corkarell himself* 
Tlicre is no tact in dispute—no conflict of evidence— 
no hnputatiuii on tlic hom fidts of the tranwaction* 
The contract is a bcncricial coulracL and wjually for 
the adviiiilagc of all parlies* 


As to the po>vrr, this is not a inert ordinary leasing 
power, and rmisl he reg*ar(ied witli rtftience !o tlie 
finality of the pmjiorly and (Jie nature of the case* 
^rpicre is nothing ta exclude a lease for the purpose of 
building, or to prevent it variation in the rent aecord- 
ing to the actual value; and it is in evidejice that these 
rents were fixed !)y a homt /itk cfitimate made by per- 
Konsi of competent judgment 


Admitting the princijile, that drkf^fttifs tioii poksi 
dt fr^arr^ this Is a cas^c to be determined by the usual 
course of management—a course of inanagement jiiu’- 
sued tot a series of yeai’b, and vccogaized by llie 
owners of the propertyj ^vlio mnsL he fallen to Imve 
uiiopteiV the acls of lh(»sc to nhoin the principal agent 
has coiifuled a part of that nvanagrment as the arts 
of the agent himself* Noldt n as the servantj not the 
tielegatetl agent, of Cocl'crcif; and eji/i jdteft per 
fiUerffni^ Jfral per As to the agent by lus sig¬ 
nature liinding the principal, see Knufjs v* Procfor{fi)j 
jyfd£v\. Prvclor(l)^ &c* IVlr* Sugdrt/^ hi his Troa* 
tisu on Powers (r>, meiitioiis an opinion given by 
Lord fLCft^or/j that over since the case of JLcfich v* 
C(WfpMl{(i)^ a lease by parol from year to year by 
a tenant for life with n power, is binding bi C(|uily 

Cfi) ‘3 Vrs* A: U* 67* (t) 'Jd |i* 368* 

(6) 4 Taunt* See (d) Ainhl* 74u* Appx* to 

Suijd* Vend* Ptirqli* HI* Sodden on bowers, No. 13. 

upon 
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upon the icim)iiuler>mati. A,i to tlic doubt expresyeil 
by JjOrrl iit'tft sifiifr in S/iruuwff v* Ih'itfi'hn the only 
tliilbronce betuoeo a Hrilton :iiifi pnrol :irt[reonit'nt ts on 
the of the latter a door to fraud; and^ 

>vUtiro ilic ti^rL'Ciiienl is cvideRcrd by acts of part pei'- 
ibnuaiice^ it uiiiouiitH in principle to the same thing. 


tSl7, 


UcokK 

V, 

iscifojf* 


With respect to the altcnuitive prayed by the blllj 
your Tlontoii-^ ii\ Ora‘}fioi/i/ v* yiifii?nsf ihouglit tlicre 
ijotjiingf uumisotiable in t!ic decision of t)ifilo}j v. 

Wc ailmil lliat Ibis is not a Court tliat can 
aivard damages: Imtj if ive liavc been led by the act of 
l-rady agents to expend money on llie faith of an 

underlal^iiig they are iiijabSe tocxecuk'j it is um- 

sojiabje Jhat no '■lioiild call upon her rcprcsenlativ'es to 
repay (lie nifniev no have Jaul out; atitl this Coiirf 
will decree an arcoiuit to be taken accordingly. 


?7;rMAsrEn of Ihc 

Tins is a bill for (!ic spociJic perfurniiiiice of an agi‘cc' 
incnt to grantn lc:i?^.e, ^riteiigrccniciit is alleged to liave 
been entereil into with tlu! agent of the bde Coinitess of 
fhtih^ who was tenant lor lite, uifh n power eu’ grani- 
iiig leases in the nutniier and on the tci’ins specifior! in 
the poner; ciiid tlte nueslion isj whether Ifjere be any 
sucli agreement in this case as is binding upon the rc- 
maimlev-mim. the defendant* Sii Ukhnni Hidton. 


Tt appears to me (hat there is no sufbcieiit a^rceiuent 
in writing ; Jirstj betau^e CharUs, Ki>hh\ who sif'ns |j[s 
Initials to the meieoraiuluai wi'itUis f'H the j Ian, I nj>i. 
ther alleged by llte bili^ norprovi^d !>v the eudence, to 
fiuvc been the riuthoii^eJ agent of? ^ady iitdh ; sece'iuUv. 

* li.CQ'i'f' 
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IH17- !>f (i«' iJK inoriiJufMni docs jiot contutii s^otno cr'lhi 

rniiU'J i-ii teniiH fd’ii biiildtn^^ Iciisc, wliicli this wtis. It 
iiii-i cdv ^']J^ci/ics tlic roiitj iind tlic iitiiuljcr of It 

SbiTOTT- diJis mi fneii J^ppcify the conimcnccmont cd' Icusc^ 
Hy llic p;irol cviilcucc, indml, it said, that it wiis to 
he front t!]o r vpivnl icooi'a W^isc. Jtut thcii 

the wliidc ii^iccLiont md iw ivritiu^. 

It Wtia he<isicdj however^ tiint there U :\ parol aj^rce- 
TjiCJit^ in ]jaiL excelled; for the phdotiJf Jui^ cNpCiuled 
lar^ohooifj ill htiitdin^ upon tln^ prciuisosj frartly iiiLady 
liftifioic, hut pniicfpafJ3- biiice Tier deat/i. Tlie 
♦ifirccnicjaf^ it f" saidj therefore hindiji^ on the remaiti'' 
der-]iiaii, U h ratlier diniciilt to aay, that tlicrc U even 
a parol aj^rcciiient hy an aiiilionscd ap;ont nf fjody 
ror the evidence isj that hy the direction and with 

tlie privily of Air. fhcktT<'i/y who wa^ Lady JypfM\ 
ai^oiil^ did make a vnrl>iiJ a^rcejiient t^Ilh tlte plaiotilC 
'^I'hrs seems ralhcr a delegation of Citch'rfWi\ autliority^ 
Ilian the pcri^oiial e^tercisc of it. Tic does nut appear 
Ici liavc had any eoinmuTiication with the pUiintilK He 
docFi not say, 1 ratity the termsagrt'cd upon hy AWVr/ 
bntj I aiitlioriiie Noble io joakc tlicngrecnient, SuppoR- 
ingihowever, tlial^hy the ellect offW/v jW/'h direction to 
Noblt\ thiH can be construed to he the ]>arol agreement 
of CtM-lnel? liimselC and iJial, siibHOfpjently to kiicIj 
agreement, ami 041 (he thith ofit^an expenditure has l>eeii 
liiadc hy llie plainliir, there is no anlhnnty (or holding 
that the rciuainder-nian is hound hy such an agreement, 

11 is considered as a fraud in a ^larty prnuitting an 
expenditure on the hnlh of his parol agreement, to at¬ 
tempt to take udvaMtagc of its not being in writings 
Rut of what fraud is a remajuder-mun guilty, xvlio has 
entered into no agreement, written or parol, and has 
done no aetj on the faith of which the other party could 

have 
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?iavc relied ? The onl>’ ivny in v^liich liC eould he ul- 
fecied with fmudj nanld he liy sliening, that an cs- 
penditiu'c lincl been [lennifted hy Idin, with a knowledge 
that the p:ifty Iiatl only ii p;ui>l agrceniont from the te¬ 
nant for life, Without tliai Knowledgej there notliitig 
ta the mere ctreumsitaiice ofe'kpeinHlnro. For thepWmd 
Ji(ctc pte.^iiinption isij Ihut lie who la muking it 1 lafi a 
valid IciiHC under the power, oral leastu binding agrcc- 
jnent (hr a lcase» 'rimt the reuiaindcr-iaan luihiscasej 
or those acting on lii;^ heliidf, Imd any such knowledge, 
is tieilher alleged, nor pro veil. The reason,, therelorc, 
fails^ on whicli the case of t\ parol agreement, rn part 
perlorsnod, is taken out of the statute oflViinds, 


tUoUL 


SijTTON. 


t )ii the strict ciJn‘'truction of the power, the rematndor-, 
man would only he Ijoiiinl by a lease executed ccidbrrn- 
ahly to it* I tut fjord Iieis, [ think, In the case 

of Shiit/fUitt V. lirmhltri i (i/), given satisfactory reasons, 
why a clear, explicit, written agreementouglil, in cipiity, 
to ho held e<|ui%alent u> a }e:i>e, and as biiiiliiigon the 
nunaindor'inuit as a fonnal lease conceived in the same 
trrniH W'<hiM have been. Tint, to go lartlier, a ml say, 
(hat a luan sJudl \iv hmoRl iv^t l>v liLs own parol agree* 
nunit, hut \\y tlie irncoinmuJiiratoil and uiikiiowu puvol 
agreement of another person, wouhl l>e to lireak in upon 
the slaiine td frauds, uitlioiit tUo exislouco of any of 
the pretexts on wlucli it h*JS been already too louefi 
ii]|iiiige<i. 


On the supposition that the [duintjlF cannot obtain 
spiTific peri'o 17 nance, ho prays tliat lie may bo relm- 
bursud Ibr his exptnuntuie out of T^ofidy 
'J'his ^voohi lie, as against her ropreseiiUttiv'r';, a decree 
moiely ibr domagis, and not a conipeii^atien for tlie 
bonedt her estate luii? reciivisl, It is the c,slEite of the 

(it) I sStll- I .L’(. nfjp 

reiiijioili'i'-niai'p 
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y. 

n tiN* 


remajm!*?r-jnan tlialis bcnofilcdhy the houses hiiilt upon 
it. The competency of a Court of Equity to ^^ivc da- 
for iho non-[>crfortnnnce of an agreement liasj 
notivtthstauding^ thecn'’ne of T)r77ton Stetpart (fi)^ been 
questioned by very high authorities. In lliat cnAC^ how¬ 
ever, the party iviis guilty of u fraud, in voluntarily dis^ 
abling libnself to perform Ills airreernent, and luul an 
immediate benetit from the breach of it. llutl^ady Tiftlh 
never refused to perform the agreement. Oti the eoii- 
trary^ the plaintitf alleges^ that, if slic had lived, she 
iVDuldhave granted hiio \\ feuse. Then the case is only 
that lie himself hu« lieen so improvident us not to get 
from Lady Jirit/t that wTiicIi, ho says, she would have 
given him ; tiaincJyj a lease that would have hecii hind- 
jDg on the iremainder-inan. That, surely, \s not a case 
in whicfi n court of equity will exercise a doubtful 
juni;djction, by awarding damages for a loss, which, if 
it shall ever be sustained, wilt have been occasioned, 
more by the pJajjitil1''s negligence, tJian by Latly 
fault, I suy, if it shall be ever sustained ; for it doe^ 
not appear that the plaintitl' has been: yet cvicU'<l * and i 
eiiimot believe that Sir Jlicfianl when able to 

judge and act for IdmHclfi will tlii nk of tiikiii.g the beuefit 
of the plainlifl'^s improvemeutH:, willuiui trakiiig Fiini a 
coin penpal ion for them. Bet, be that as it may, 1 
should not be warmtited rn straining general principles 
in order to obviate the hardshiji of a fiarlicubu- ca£.e. 


The bill must bi* disiiiis^cd, but without costs. 


(o) J Cujt. "Jiy, imd see btfart, p. 2-1;^. 
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Sir RTCIIAItn SirT'I'ON, nuruiici, Ca" li'CiNit, by 
his next fficndjJ ... I’^ainI' li’i-’; 

AM> 

Lord Viscount CriETWVXn, OH[K)RN MARK- 
ilAM, ihcEurlof DAKIANCrrON, vmJ J4)HN 
l^ADDV, - - - * DKPKNOANtft* 


l8iL 

Uo LMf* 


IS 1^2, 

Taiti. IVrnij 

istr. 

"25 - 


F 


I^ANCES^ the wife af.Sir IViWa 7 n Puftoicy, Covniiniut in 


Bftroncfj by lier will made iti execution of u 
power reserved to her in her tnoi’rhi^e settlement^ de¬ 
vised or appoiiited certain estates thoreiti mentioned^ 
fo the uso of lier daiifrliter Jfenriefta Ijtmrti Pnitc^iey 
(afterwards Countess of PfUh) for life, with remainder 
to her first and other sons in tail male, with several 
remainders ovTfj and witfi an ultimate reniaiiiderj in 
default of such i^^ue as lliereiii meulinticd, to tlie use 
of Sir Rkhtird S^dtof}^ the ^ramlfiither oJ' the [ilainlill'; 
and died, leaving tlie said ifinnctla Laura 
(tlien an irdbat) her o»dy rliiUL 


Hiarriiige 
cleiii ill f-ivour 
ef R strEiiigor 
held mci e[y to- 
luiitary, Eiiid 
not to he sup¬ 
ported hy ihe 
Tnariiji^e coosi- 
ik'ratiotu 


II(7trkffa f^aara Pukenry fwliilc still an Jurant) 
became entitled, to her and her hoiis, accoidin;; to tho 
ctJ^toiOj to ceitaiii copyhold [nomisCJ! holden of llie 
manor of JVcida^ton ; and beiufr tio ejititled, slic 

was, on the ^Clth of S< plcmhft' I7SK iutniitUid tuiianb 
and on tho Ktli x^{' A a i^usi jiinTonderod l)ie pre¬ 

mises to such use or uses, and for i^ucli estate anil 
estates, as bhc should hy her jEi^t ill declare, Kiuit, 
and appoint the saine/^ 

By articles of settlement dated the 23d of Ju/y 1791, 
previous to the marria(;c of the saul ffcarkUn Taatra 
Puita^fy (then Countess of lialfi) with SkJamtsPtfHi^ 
my, liart* and uuule between the saitl Sir Jamc*{ Pnfir.- 
neyoi thefir: 5 l part, the said Couiite.is of Buih of the se¬ 
cond 
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trend p:irtj Si*' fT. Pffhfttef/ ffatPior of i?ic Countess) of 
tlie dMi'd part, and the delbndajats Ijord Chdwiynd tmd 
ami another (trustees) of the fourth part; 
rrdttiig lliat the Coimless was entitled (amon^ other 
Ihini^s) io the said eopj'hold premisesjand that 8\rJaPtes 
Pnttf^Tie^ therohy consented to enter into an agreement 
that all tlio real ami personal estate orJ^ady Bath (ex¬ 
cept as tliorein excepted) should (previous to the mar- 
j lago) Im Conveyed to the said trusters and their heirsj 
executors, tScc. upon tlie trusts thcreiu uiLMitioiicd, and 
so that, lor the purpose of making :l jirovision for 
younger ctiildreii of the luarringOj the several estates 
tlirrein s[>rnifled (ii'icladiiig the copyholds) should he 
tando an accumulating fund for the bcnctit of yntmgei 
cliildi'cn, in the manner and upon and subject to the 
lenusaud conditions after nmiilioneci, it was witnessed 
that, ill piirsnanec of the said agroriuentj it was tliorehy 
declared aJid agreed, and the said T^ady Hath^ w’itli the 
consent of the said Sir J . PuUofCi/^ did thereljy for lier- 
self, lier heirs, coveuant and agree to and with 

the t^aid trustees, tlieir heirs, X'c* that, lit case tim luar^ 
rhige should take elfret, slie, and all persons chilinliig 
any interest in trust for her iti tlie soieral esiales to 
which she waseutitleil as Iherciu ineutiourd, (eveept as 
therein uientioiieci), should, w itliiu six luouths after (he 
snlenmi^aliou of the marriage, do alJ .cucJi nets as shnuhl 
be necessary lor gra iiting toiind vesting in tiie t^aid (las- 
tees and their heirs all the estates (including tlio eop) - 
holds), and that tlie ^'jinic nnght (ns to paH, after the 
decease of Hir JK. P/i/iat^y/ lior father, and as to the re¬ 
mainder, after her own death) ho made an nccuauilating 
fuiul fof the beuefjt of liiich younger ehildiVn as tlicreia 
mentioned; and, subject thereto, in trust (o make ^:iidt 
coiivf^iuices and asauvpnccs thereof tt> and liirlhci benefit 
ol siith person or persons, and for^uch Ojitideaudei^tates, 
jjid ^iiijeci to fiudi powers and toiidilioiis, as she (the 
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\iUii LaJy llfU/i) ^}ioul(l in inaimor Ihcrcin meJitloiietl 
Jfrt'Gt or appoint; anJ. in dofaiilt oT ^ippnititmoiit, to 
ftland -^eizoil Llitri-of iln: llio coverture for tljc sole 

anil heparafe use of Cady I hit ft arul alior her ilealh, as 
to so inucEi and sticli jmit^ as ^vere hy tl:o said will of 
f*\wtc<rs Ptillim i/ (her iiiolhcr) devised or a[^pO]utcd^ or 
intended so to he, in (rust for such or per^joriEt, 

iiud for ,'^ucTi os*atc and estates, i^c., as by the ^*\k\ will 
of /V«wr<75 was expressed concerning the saiiie; 

and as lu the roniajiider (including the cO[iylioUl>) in 
Iriist Ibr such person or pcrsoiiSj and for snrh estate 
and estates, See. as by the said wilt ol' PiYinas PttUeuf'i/ 
OApressed conceriuji" the said ruriiiE'r 4'slair=^» or as near 
thereto as the ilea lbs of parlies^ attd oilier rontinijfeiicies, 
would admit. 



Sr. ttow 

*5. 

CitL'i'H vjfn. 


Sir Jl'ichfird SittUiif (the rlevisee of h'fiOifCi'H PiiftciWij) 
died in the liietiine of Cady Ihifhy Sr’iiviii^ the pfaintifi 
bis grandson and heir at law ; ami Ijady Hath dit'il in 
Juh^ tSOS witliont i^^sue, au<l havingmade heiMvill, but 
not Flavin^ thereby or otbervvi>e made or eiecnled any 
further aj>pointiiU'tit of Lbo cc^p) holds. 

The bill, allowing that, upon lbe<leatti of Cady ilrdA, 
the plainliir became entitled ill equity under the mar- 
riaj^e articles to tlio copyhold premises, tho tegai estate 
in wfiich had descended to tlie defendants the KarJ {if 
fhiYlbtf^Un} and John PmUfij^ who harl jirociired tJioju- 
Kclves to he admitted kouints thereto, prayed that tlio 
articlcE^ ini^i^ht be ilecreed to be specihcally pertbrmed 
and carried into execiilion, and that tin: defemlaiUs the 
Earl of and Puddyj nij;;lil bo directcil to 

surrender the copyhold^, in order that the defendants 
Cord ChHWiynd and Marl ham mr^ht bo admitted tenants 
upon (ho trusts of the article.-^, or that the same niii^liL 
be siirreiulcred to the [daintiir and ]ik heirs, and pus- 

* i;e!^SMm 
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1817, srssion tiiCJ'Ortf to liuoj and an HCcguiii oi 

i‘«ijts and proJifAj t^c. 

Sc tton 

T1+- 

Cui:i wVN'i>, dcieiidiiats, tlic Earl of Dtn fiiJgton and Pftddj^, 

by tlioir aribwcr alle-;cd lliat iieitlicr the plainliiT nor lita 
grandfallifir was a party to Latly marriage ar- 

ticleSj and that the [daintifl ought lo be considered in 
equity as allogetUer a stranger to Iho same and not cii- 
tilled In consihleration ofblood or other wise to have the 
hiaiiLe speciJically jh;) Ibrined for his henerii by divesting 
the dcJendiints oJ' their legal estate and possession. 

Tlie prhjcqml question Whether the consider- 
ation of inaiTiage could be held to extend, under the co¬ 
venant in the articles lo all tlie jjrovisioiisof the nil I of 
fhftsns i/. or wlioUier that tovCluiill nas merely 

voluntary as lo S'ir Bff fua'ilS/fliifttum] liii'dericendantv, 
who were etiangcvit to the settlement. 

The following cases wore eiled tn the aigiiineuL 
Jt:n/cifis V, J\f//>nis (n)^ Jfltiir v. Shiitgn (h)^ ()sgooff 
V. Slrodr (v)j w Trtfrjiitin {d)^ ; and >.oC 

Siigfkii^s Vendors and Purchasers, chap- lb, sect* f. 
(4t[i Kd. p. h35. tt boq.) Chfj/tun v. {c)j i fiit- 

/tclii V* ]Vrch{/)y 

Lfiich anil }}o:i'dcsic<iiy for the phi inti If. 

Sir S, Fonhhmquf ., and Jfonic^ tor the de¬ 

fendants Jrford Ddtihigtoif and Pathhj. 

f I was not pL'csriit when the case wuh aigurd. | 

(rt) IL.^vA:AL'137. iCha. (d) I Ws. 

(Jii. 10:>. (f^) in ^ugd. p. 5117, 

1 Lev. 105. {/) lb. [\ 53U. 

(0 '-J \\ W* *l4b. 

Thf 
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The Mast EH of the 


mi 


Tlii H h a bill for the ppecihe iicrfomniicc of ji cove- " 
nant eonfainccl iik Ike a riieles of a^reoniciit made outlie Cukt^^ynu* 
marriage of the late Sir Jaittcs J^idtcNct/ iw<\ dicCniifitess 
of I)fd/u And the <[uc^tiou wlicllirr the covniantjy 
to Iwv conshff^red as nioroly vohinfary, anil therefore not 
to be cariied Into excctiLion in a eourt of cfjiiity, or 
H bet her the con side rat ion of marriage iloesi not extend 
to all the lijnitations and ngroemenU contained in the 
orticle:^. 


By the iirticliiSj hi this casOj it was agreed tlint^ in 
events Ijiat have haj^pcnetlj the copyhold estate in 
qncstmn should go according to the limitations of the 
will of IjEniy mother, rinder that niU, Sir 

iiichitid Snilwij Uio pLintilV’s grandlatlier, wa;^ the 
tiitiniale leniainder'inaii in fee. Sir /^trhoni was ln> 
pai'tv t(^ the articles^ nor is he mentioned in them. Of 
covir*ie^ im consitjeration wliidevc?r moved fWmi hi in; nnr 
iloes It appear that lie W'as related in tdood to :ui) parly 
from whom any eonsideration did move^ or imlocd to 
ally of the parties Lo the inurriiigo articlCsS. 


It seemSj therefore, that nothing short of the esla- 
liliJimeut of tJie broad general jiroposition attributed 
to IjOtd Chief Justice I/ah in ifci/hits^ v. Kripnh (o) 
could support his ckim. 


When this cause was heard, It wus f^tated that tliore 
w^as a case depending in the Court of King's flonrfj, 
upon a reference from the Court offylnmcery^ inwJdcU 
the general i[iJestion might possibly he decided, ft af¬ 
terwards appeared, however, that Ihc case alluded to 
turned upon its own particular circumstiinces, and would 

(«) t Ur. ]bOf 1 CUp Up 1U5. 

fie 



IN CMANCRUY, 





Sijr TON 
w i' 'Ji>'. 


he Jio [U’^ccfk'nt dfciiioii oi' tlio rpiostjoik berfi^rc 

me. Ill lliR n}L'«m time tlic casn <>r v* 

fiatl occtiiTL'd hci'f’j In vvliicli IIjc question ivlioUicr 
limitations in a marria^o sctticmont to llio brothers of 
tlia rtntllov woro frood against a Kub?^afjMont purchaser for 
a,Viiluahlf5 consicicratioii* 'i^hat case being sent to Ja\v, 
Jiiilgriient \vaSEi!^aiti suspended j lor, cilCliotigii a de¬ 
cision in favour of the luotliors would not iiccesKariiy be 
an anttmrlty fur the plaiiitilV’s cbiiin^ a decision the 
other way would he a direct niitlmnly agalnsi it. Tfie 
ra.^ ]i:h iH'eri hitrly cJecnled, unci the Cotirl of 
Mnncli Jiavo cei llljerl jhal tlie liniltalions to the brotJiers 
werevoidagaiufit lliGpnrcJiasers^ 'Tbiw <tecision expresely 

lirgatii^es tfie fnaipusitioti, that every LionUvlion em a 
srttletiiDnt IS protected and reiideivcl valualdc by 11.. 
cotisidcratioii of inan‘i:ige. And, tc» fhat 1 en- 

tjrely rf>iiciir in I he f^plnion givro^ 1 say, to tliat ev- 
leiit; hecaiise the iTi'gnti\e of die gi'iirral proposition is 
Milicjcnt for llie decision ofthe preseut caU'e, and J dfj 
not wisli io pr<'jud]ce any other ijiie''lion that may he 
made ^vlif.n the certificate cciiiies biduja^ tlie (hiui L liu 
coiiliniiation (o'). 


t he ipf JfjhnirDf 

»* d U mit yet rcpoi (cd, 

Oil the ItltJisiiid I 7 ih u( 

IHThS ft came he Aim the \''iL:c- 
Cl.aiiceilor ff>r further <liret- 
tloiis upon (he rertificatE^, 
when in'! 1 Lui.our was pleased 
to Cenflri]. the sume. 't'Jie 
case of Smith Gf ifimi 
(ajile, Vob fl, |i, ri3), wFis 
cited jfi argupicntj hut held 
not to govern the (lurttion ia 
blcj/nfjToti T. die hUb 

hi tin; hiilfr betJ^^ l.h’il 


Ify i rCflihiF'', ,nul tiy thi^ per- 
^nEl chiiinEii^ uuilcr the voE ui.H 
Ifoy si^(<lrn;etii, Eiot 1)3' tlii^ 
st'tiltir, avi Jei Sifilt/i V. (tur^ 
lund. In Ijolh cusCi; the do-' 
remlaTit (iilio wns the pur- 
td.a^er) iue^olI hy Ills uei^wct 
the fdjj^f:tinto (In; title 
riuindcil in. tlic veEiELE(FFr3 
^,l^( (Irttienf j hiiL -'thin.(ted to 
ppjfoim tlir ae.cejne.a if tin? 
(h>ur( .ThoulfT he ppinioii 
that a gniji! tide roulil he 
nifidiL 

'There 
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Thi*rt arOjCOrlcimly, tra^fCP in wiiicfi a f -ourt of Equity 
has cxoc LI tad covenants in maj ria^c ^elttemcnis tn IHvolil' 
of collateral relation^; (ri); but I iiiiT not aware ofnnyj Jii 
which it ha^ been laiil tlowii, that a covenant in lavour 
of a straii^er W to t)o carrM into execution, merely be¬ 
cause it IS fonml in a marriage sett lenient. For an 
that appearn in this canine, Sir l^icfudit Safitm iiin^^t ho 
taken (o bo a mere stranger j anclj tlierornvej (he Inll 
must bo (li,sniissc<f, witli costs asio tltc trustees, wItlioiil 
costs a^s to the heir a( law. 


1817 . 


St’IT ON 

7>. 


(^0 Sec PuL^i^rhiJi v, PitlvL'rfoffj 1,S Ves. aiuJ cat^er-i 
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liOTJ.-* 

ISlfi* 
AV*J* 1 ft* 
IS 17* 

J1 * 


W* ir WORUATX, and ANN WOllKAF.U In¬ 


fants. 


PlvAlNTI FF3 ; 


AN1> 


A, JA Cf )r» (A lire of f;RAriAl\l WILKINSON, 

bankrupt)?ANN WORRAIJ.,WitloWj0nt]Olhers, 

DEifE>tDANTH* 


Jly (lecil of tc- V sflttloiiiodt made .tifler the iiiarriiifjc of Urftltifm 

pumtion tlifi nif/.ijjsoti (a tiadrr Jiahlo to Hic fi^tiikrupt laivs) 

husliEmcl (a JMijiTi/ iijs viifbj in consideration tJieroof, JVHktmGn 

trader Jiardc to ivifo Conveyed an estate (to ivliich she was cil- 

Ihe bankrupt . , * ^ ■ . ■■ ■ -n ^ i ^ i 

laws) coTciiauts tdird as iriinnt in tail under the wiJl ot licr father) iii 

with a trustee “I'dcr that a recovery ndf^ht be .^uHered (which was siit- 

fortZiewife, in ferciL nccordin^ly) to the use of the Znifiband for life, 

roiikidcoLtlou of remainder to tmsteed to preserve, &c*j reniaiiulor to tlie 

bein^ iiidcnini- \y\fi'. for Jjfdj reiiiainrEer to the children of tZio niarriag^c, 

fieil from all *^g iJiMiutbiUid and wife jointly, by deed, or (in default 

debts and eii- of joint auijoiiitnienl) as the survivor hlioiild* bv deed 
gagcmouls ^ 

whteh mifrbL he Without power oi revocatu>iij or liy wiU, ap- 

coiUractcd by her diirinj^ tbc sppnrnlloii, to iplease hh remuiinh'^r 
ill fee in certain estate^, (of which hc was tenant foj |ifn,^tUh rrmahuiflr 
to tbe wife fur Ufr, whh renialmler tu tboisbiir of tb<-iiiurrin;;c^ ^vilb re- 
maimW to Idmielf in fee,) to sacZi uspf:^ as tJic wife sIjjIJ by di’i'J 
or will appoint; w ith ptnt'er lo ihe w‘ifc lo revoke the ofsudidrcd 

h 

or viiiJ* 

Tlic wifi’ pM'cuIch tlie power by dseil,. wliirh she ictains In ber pos- 
sesBJOii, and nTterwards alteirs, and re.-exeentei-* 

livid,yb’jfj that the ci>\ciiaLit, although entered into on eoc’afcion 
separaUon bet wren husljand and wife, wim yet biading in eijuity, bein,^ 
made to a tbixd party ; tliat it Tnight bo suppoiteil u^iiinst 

Creditors, under the statute of by the consideration of iiidcn]- 

iiity against the wlfe^s debts and cngngGtnciils ; tliut, the dci'<! 

of n[ipoiiilnient cantnhiiiig nn (tower of revolution, although it was 
contained in the iiihirumcnt creating the original jjower, the re-esccu- 
tlon was void, and the original U|ijio1ntriiciit tlicrcfore was decreed to 
be carried into execution. 


ficil from all 
debts (iml cn- 


pojf>(, 
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pcj'nl, and, in Jrfnult oftippotnliw nt, fotliouscofilin firsl 
Jtfitl otfter sons of tlm rimiTi:i^o in succossian, in tail, re- 
nmiiitler to nil and cvf?ry the Jaa^fitors of the marrio^^c 
equally as leJianls in cammoii in lai^, and in deiault of 
such issue, to llic use of the survivor of them (the fwiid 
(7* ff}/hf/son and his wife), hi?< or her ns^^i^as tor ever- 


J8t7. 


VVoitli ACL 

Vs 

Jacobs 


A separaiion afterwards took plare between Hy/h'jf- 
si^fi and Ids wife ; and by indenture enb^ml into on tlie 
occasion of that separation, and made between t]ic said 
Gr/i/iffm ami his wile of the oiu; jTurL 

and 7Fflrm//(who was bigLher to Mrs, 

softj and fatlicrof the infant jdaijilills) of the other 
part, i'<?cittM!r (ho^ettlenienl, and that in consiiEetathei 
(hereof Jpykiimoit had iigrood to enter int<i cnvenatiis 
for payment to Ids said wile cf an anniiitv of lb? 
her sole and separate H'^e ilnrbn; sncJi separation, ajici tor 
roleasiii" to lier, or siieli person^ as she dionld apjmirp, 
(he roinaindrror reinainders l[i tee to w hh'ii he inlit ijr 
entitled uiidgr Iht?settlement infU'lanlt oi'is'<ne,and that 
/rem^//had agreed to save hannte.^s and tnclenini/ied 
tlio^aid liiseyeentop-, Ae* lioni all delits an<! 

en^a^emciit^!, that liis wile ini^lit euiitract daring the 
separation^ covenanted with frem///,arcon!' 

ingly, that, in case he sliould survive lii:^ w'ilb, and there 
hlioold he no issue of (ho niarriage at her death, ho 
would, ijiiinedbtcly on her death, release and assure 
unto trustees, nr otlicrwise,^' all Ids remainder in tee, 
after his own tleeca^^e, in the sai{l estate, to the Uise oi’ 
“ such persons, and tor stich estate, ^e.,aijd such 
tru^its, ^tc-, with or wiilnnit power of revocation and 
now appointmout, as Ills said vvifo should, notwilEi^^ 
“ standiher coverture, by uny deed under lier hanil 
and seal (c.xeGUtcd as therein inciilioncJ) or by will 
(wliicli deed or will slic was thereby fully authonseii 
to make, alter, or revoke,) jiolwithstanding her co- 
Vor. lU- S vertinri^ 
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(o (Jio use of her riglit heirs for ever (a). 

^V OlinALL 

jAcon* upcil pollj dated the 5 .j11i of AprU^ 1707, duly 

according to the power, jl/f/ry TVHkhisonti^- 
poinint that, l\i of tier death, living; her huslmnd, 
ho (tlie t^uid fA Jt iiUnsofj^) ^houkl, iuimedialely after 
her decease, convoy tlie said remainder in fee to the use 
of the said IT. 7/. jymidU for life, and after liig de- 
oeasu to t)ie u^e oi lijs'cldldreji tenants in commojip 

Aftrr^vnrtl-:, on the ^?8fh of the Hame inouth, the deed 
was rescaled and I'edelivcrcd Jny Morij WUhin^mi in tin- 
presence of tlie same persons wdio w ere witneHses to tlie 
hrsjt sealing and delivery thereof; an interlineation hav¬ 
ing boon lirst introduced^ after the estate for li(e ^ i 
7A IVorntU^ to tfie u^c of H) orraR lii^ w ife lor 
her lifCj and after the several deceases of the said fV, 
n. Jf pj-m// and jl/m his wife/* to the children as betbre. 

Affjry jyillihiso>t died in Sepittnkry^ !7fi!h wiihotil 
having had any issue, leaving her lui^baiid, and the said 
ii\ iL n onaRf surviving, 

* 

In Ffhritffty^ a commission of bankrupt issued 
ngain&t Il Rkinsot/y under which the defeiulanlj 
was cho-sea assignee* 

Oraliam (thebankrupt) d^c^lin d/^y* iSOT, 

without having ever mndoj and uitliout having been 
called upon to makc^ a conveyance of the estate accord'- 
iiig to his covcnuiiL 

(e) This deed is not saf* judgnjpat, founded cither nn 
fidently set forth In the inspection nf the deed it$elf, 
pleadin^^: but the true nu-^ or on the admission of pur- 
ttire of its proTisiona may be ties at the hearing, 
collected from His JUoi]our*iv 


jybrrali 
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WorraU also dlad, Icavtiip; t)i<* plaintilTs liiscliildicn, IS 17 . 
and tlie derendaiit ylnn JVut'mlt liis widovv, surviving. 

J -C? \mT 

\V oniiALi. 

V. 

The bill filed by tlie cluldien of Mr, ;incl Mrs, JForr^ili Jacou. 
insisted t li At 1 lie rc-CNeciitiou of the deed of appointment 
by Mrs, JFU/ihisun did not alter tlie Jc^nl etleet of (fie 
deed, for thatj after it ivas- oxeetited, she Iiiul no power 
to revokoj, or nppohii to any new uses 5 and it prayed 
(asa^^ainst Ihensf^i^noo) a coriveynnec of'thc estate, pur¬ 
suant to tlie covenanL of the deed of separation and*the 
appointrneiit^ and an account of the rents and profits, 

4 

Sir Romilh/ amt ibr llio plaijuitVs. 

for the detendciut 7 tfrs» f'VorrfifL 
and /Vpyvj fbv tin' aKsi^nees* 
iFilhfrtl/^ for anether party ii* 1110 saaic iaterefit, 

^ritioc <|uc.TtJou^ were r:rE-edi first, upon the deed 
ration, whether :i i;otir( of would carry into 

ewention the eovemiii which h containedr bnin;^ a cn- 
eiiiiTil arising otil of, aiul founded opon, that transac.- 
; as to which were cited fA^nf. Sf^ Jo/ttf v. f^\uUj 
John (w), l^j^ard v, tfohmon t/v), J^oni AWwry v. 
aUiimhcT^, fr) 

'The second rpicstion w'as, whether the covenant, If 
otherw ise to he .supported, was mit void as A'^ainsl cre¬ 
ditors, being unsupported by any vAluahlecontiiderationj 
and Mr, WUhhwm having hecu (as appeared from the 
evidence) a trader atih?t[inc of entering into it, And, 
us to this, it was said IIkIl the case came wdlliin (he sta¬ 
tute of,((/). Biitit w Eisaiisw eivd, tfi:it the cgveiiaut 
fioni the trustee to indeinniry the husband agoinsl the 

(a) 11 Vef. 5'Jfi* other cAiLS cited hi Lurd v, 

(i) li Vc<f, -Lmfit Sf, John, 

U) ‘2 Knit 2S;^, And (dj 1 Jac, 1, c, 15, ^ j. 

y V debts 
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V. 

Jacuu. 


debis oftTie wffe wns in itself a siiHicient valunblo con- 
erdcfiitbrj to support the trans^cti4;)ll i Slepffttts v. 
Olhr (fj) was prlricj 2 >iiiJy relied upon in support of 
tluit I'n-oposiiioih 


The third point was as to the cWmi of the widow 
Ml'S. JForralito an oblate forlitb tuidor the deed of ap- 
pointmcnl, as it had been rc-exccutcd and vodelh’crcd 
hy Mrs. Willdrison^ iiu poner of revocation havitig been 
reserved in the iii^trifmcnt of ci]}pointiiienL^ nlthou^h 
contained in the on'^uial power, l/ck w Jioitd (b)* 
liut in answer to this il was observed that the deed 
voluntary on the part of Mrs, and, 

jtfter its first cxeciitiojij liaJ been leliiined by her in licr 
own custody i and it was said that, where the posse^^sioa 
of sueb a deed has not been parted with, it still remains 
in tlio power of the inaker of the iii^truineiit to alter or 
vary il at [jlea&ure, Ciaxrrlng v, Cba rrma^ (r)j Ndfdrcd 
V, Gif/imn (d)f Hoitgbfon v. 


[My note of the ar^innciits in this case beioq^ very 
inipcrfed, 1 !mve been imbiccd to sid>join hi a note tlie 
substance of opinions ofeoinn^el taken npoii the occa'^iun 
inentioiied below, and which vTcro the feundalion v( 
most that was allerwards umei! on both sides at the 
heiffing.] (/) 

m- 


(fv) % -Hro. C. C. SW, And 
see the other cases referred to 
in his Jloiiour'iS ]gelgnic?nt. 

(b) I're. Cha. 474. 1 
AL. 312. and more fu!ly stated 
111 Sugiten oil Powers^ Ap- 
pcndiic, No* 2. 

Ste also Sugd* on Powers, 
setU 7. p. 303. & seep secoud 
edition, 

fc) 2 Vein, 473* 

(d) 1 P. AVhis. 


(c) f Aik. G3ij. 

(J) After the death of 
nnfl before 
tlio hanlvrajjtcy of lier hus¬ 
band, Il cjrjc was ^iibinittcd 
to f:uaii!iGl, in which, aftpr 
stating the dceil of separa¬ 
tion, as recited in the deed 
of apiiointrLieiit, and also tlio 
deed of iippointnicnt, their 
opinions irere asked ii& to the 
following qaeries:— 

I “ Whether 
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The Mastrfi oflhc Rolls. 

Hy a seUlejiiODt executed }yy Gru/tUfii jytlhittso/t and 
Ills wife, tire estate in question in this cause, wldcli bad 

been 


“ Whether the deed of 
separation contuitiit^i; the 
power of appoit)tment, und 
tho deed of appointiTient 
made in pursuance thereof, 
can ijtHtiil good a .4 agniiist 
a legal and Oonh Jitfa por-* 
chaser, or agairifft a cre¬ 
ditor, who mi^hl pro^e- 
cufo a eommissiuii of bank* 
rtipfcy ngalnst /IVf- 

hfnstm grounded on an act 
committed long after the 
execution of the deed of 
separation ? Or whether 
the deed of fiopiiratiuii h 
fold, and the subs€i[ueiit 
appointment also, and Mr. 
lyUkinson has i^till an estate 
iiii fee in the pjemiscs 
(he now being in tiosses- 

1. If the deeil of the lOlh 

Ahft'fh 17H0 was tho only 
deed executed on the setwiiU' 
tioji of Mr.and Mrs. fhV/A'/n* 
and tliero xvafi no con¬ 
tract or u■'rengemoiit between 
them, under which Mr. PVii- 
was benefited, his 
agreement in that deed to 
convey the estate, tii the 
event of liis mrvivliig xMrsa. 
^P'Ukitisviij to iucli USCi tis 
she should appoint, was pure¬ 
ly voluntary, and tli€ixfoj<' 


falls within T l.c. l/j. s.5, 
by wldcii the commissi on era 
of bankrupts are nutboriaed 
to Convey to the assignees 
ail the bankrupt's lands and 
goods prcvjoupjly sold or dia- 
poicd of by him, unless such 
sale or diHpoGitioii of tliem 
was made on the marriage 
of his children or for some 
valuable ronsideratioii, If 
therefore a comnibaion of 
bankrupt should be sued 
out against Mr. ^Viikfnsonj 
though groundetl on an act 
conirnitteJ Jong after the 
execution of the deed of se» 
pajaiioii, the bargain and 
sale of the cotmmissioneTS 
would vest tho estate tn the 
assignees for the benefit of 
the credifOTSi Indc pen dent 
of a commissjon of bank¬ 
ruptcy, by tho *Z7 c* 4, 
a selLlcEnent without a valu- 
ahto consideration is void 
against .subsequent pur¬ 
chasers. And it has been 
held that this extends to 
purchasers even with notice 
of the settlement. {Evelin v. 

9 Bro. C* C. 14B.) 
It should seem, therefore^ 
that, on the supposilion F 
Liave stated, of the Iransac- 
lion relating tolrly on tifc 
deed of ^cpaiiiUott, Mr. 

IVlfkinsan 
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been orig^inallj her property, stood limited, in default 
of Issue of tbecr bodies, to the survivor of thorn in fee, 

* A. seoaration 


Jl^tUratan may now make a 
title a piirrha^irr of 
llicc^tafo^ though that pur¬ 
chaser should hafc imt'co of 
the sepRtalloLi - and evou 
wUhiiut rt‘sorthi^ to pither of 
thpsa sfatutps, us tlio 
estate t-vidonfly vpstod in 
Mr* it is very 

doubtfol whether, if the se¬ 
paration deed Is Toluiitary, 
a Court of Equity wnuUl de¬ 
cree cither Mr* JViikinson to 
execute & conveyance, or 
otherwise carry the agree- 
inent of that deed into ex¬ 
ecution*** 

2, The uppo in tm cut exe¬ 
cuted by Mrs. PVtlkinsorii 
under the power reserved to 
her by the df^od of RCpamtion, 
is an clTectual, valid, and ex¬ 
isting appointment; not at all 
coTUing withm the f^tatute of 
in favour of credi¬ 
tors; and the saino ennnot 
he atr^cted by any sale to 
be made by Mr* yVilh'nson^ 
or any act of bankruptcy 
Commilted by him; and 
no eiTectuat means can bo 
taken Co destroy the effect 
thereof. Mrs. tVUkin^on was 
a purchaser for a valuable 
consideration under tho deed 
of separation, eveii lif no 
clause is therein ingerted 


(which I have no doubt there 
wn’i) to indemnify Mr* JVti- 
ki7ii^o;i against her debts. If 
any authonty were nerc'^sary 
to be resottc<l to, tlie ci'ip of 
Stephet^if V* Olive (5 ili'o* C, 
C. Of?.) nnd the note of /(itTg 
V. lirez^fsr^ at the eud of that 
case, arc rlcciSirTe on the 
question. 

The case was then sent 

H 

again to the gentlemen who 
had given these different 
opinions, and who wrote 
upon it as fdtigws. 

I * The personal under¬ 
taking of the trustee to 
indemnify him generally 
against all Mrs. lyimfrion^s 
clchta might, ^ perhaps, be 
Considered a beuefif to Mr. 
fVilkinson; and, if there ba 
such a contract, might take 
it from the conclusion nf jaw 
upon which the whole of my 
opinion proceeda. But, if 
them be no such covenant, 
and Mr* kVitkirison did not 
otherwise derive a benelit 
from the 'Separation, f think 
the settlement would be con¬ 
sidered to fall within the 
statute!;, and would therefore 
be void against a purchaser 
for a valuable consideration, 
1 have only to observe fur¬ 
ther. 
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A ^paralion aflcvAvarda tjiking place belween fhem^ Mr* 
fkilkwson covenanted a trustee to pay ht.s wife an 

cmnuiiv 


ther, tKaC the sintutc of 
EUz/i&e(h contains a dif¬ 
ference with j'cspect io cre¬ 
ditors and piirchafier^, iitifl 
tliiit llil$ dhlliiclioEi is pre¬ 
served in alt the dccisiaiis 
upon the statute.” 

2. r think that a separa- 
tjtJD atone between man and 
wife woutd be a fracid con¬ 
sideration williio the fiLlUuIo 
27 Kliz^ but that a cove¬ 
nant front trustees is not 
only u good but n valuable 
consideration,and would take 
[1 conveyance out nf the sla- 
tuto of cither El/zfibcth in fa¬ 
vour of purchasers^ or James 
in favour of creditors.” 


Ill coEJsertuciicc of the dif- 
fereuce still prevailing in 
these opinions, a case wos 
now subrnUtiMl (o two other 
^vniknion, in which, laking 
it for granted that a covenant 
from the trustee to Indein- 
nify Mr. tV. from Ill's 
debts was contained in the 
deed of ieparalion, and bear¬ 
ing it in mil id that Mr* fK 
thereby agreed to pay, and 
did actually pay her au an¬ 
nuity of To/, from the date 
of suck deed of separation to 
the time of her death, nud 


then paid the expcn&e^ of 
her funeral, the following 
were subjoined;— 
a separation between mari 
and wife considered, either ill 
law or e^iuity, a good con- 
[tuleralion, within the mean¬ 
ing of the statute of E£h(£->- 
de//F And^ if a coveniint 
to uidemnify from debts ac¬ 
tually exists, whether that j i 
sudi available considcratioh 
as to take the case out of the 
sUtutC of Jtttiies 

I * The sP[>araiion of M 
and Mrs. JViVJusQiij oit the 
terms of his atlowrng her a 
separate nialiitenance of 7QL 
per Hn7iutn^ guarantecil by 
the covenant of a third per¬ 
son from any debts she might 
contract, cannot bo con¬ 
sidered a valuable coiisidor- 
ation witiiiii tho slattile 
1 JfO* I* I s. bw Tf, 
therefore, the deerl of separa¬ 
tion and consequent appoint¬ 
ment could be considered iu 
the nature of a couvcyaiico, 
1 sbouiili be of opinion that, 
ou a commissiou of bank¬ 
ruptcy fifling now iiisued 
?gainst Mr* {VilktHStitt, the 
ft>e in quLiitioLi would 
by the commisstoners^ bar* 
gain^ and ‘wilt? under the 

above 
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annuity of 70L per ti/imnn, and to convey hLs cootui- 
gent estate in fee to sucli person as sfic slioulJ by deed 

or 


ahoTe statuti*, an if no such 
deed of scpiiraiion or ap- 
potntment hail cveroxhtpct ; 
atiil, con«p<]aoiit1y, that the 
under eom- 

inls&ioEt would be at liberty 
to Bell the same for the boEie" 
fit of the creditors seetinaf 
relief under auch Oommij^dott. 
Hut) inafniuch as the free¬ 
hold IS clearly hi Mr. fVil- 
I'insotij he having never ac¬ 
tually conveyed the same to 
the appointee^ but only 
covenanted so to do, f am 
of opinion thut^ on iliis 
ground^ (independently of 
the statute of James^) the 
commission of baukruptcy 
would operate upon il, the 
Court of Chancery having in 
several case^j refused tn carry 
voluntary cnmiracts into exe¬ 
cution against the assigDec.':, 
Whether^ without a com mis* 
sioTi of bankruptcy) Mr, f^ViL 
Jcimon himself could, under 
statute Eliz* c* 4. make 
a good title in fee to a pur¬ 
chaser, appears to mo a very 
douhtfuL point, in as much iis 
the 4lh section oC that act 
provides that it shall not ira* 
peach any conveyance, assur¬ 
ance, made upon a good 
and bon/trJitU consideration. 
Now I strongly incline to 


think, that a good and bond 
Jiilti consideration under this 
act wil I admit of a much more 
extensive construction ibau 
the valuable consideration re- 
■[Uired by the statute 1 Jn^- 
1* c. 15* 5. 5, I therefore 
hold it by no means clear, 
that a purchaser from Mr, 
f^Viikiiison would hold the 
premises free from the con¬ 
tract contained iiv llic deed of 
separation. At all events, I 
thitik, (his point will fairly 
admit ^uch dlfTereoce of opi-' 
nion, as to preclude all hopes 
of a purchaser, without the 
aid of a commission of bank¬ 
ruptcy. Upon the whole, 1 
am of opinion, that a com¬ 
mission of bankrupt against 
Mr. rf7^A/«jOK.would have 
the effect of appropriating die 
value of the feo in (juestjon 
(owfirdH (he jiaymeiit of his 
creditors, and that such mea¬ 
sure is the only way under 
which that end can be ob¬ 
tained.^’ 

2. If the contract of the 
trustees to indemnify Mr- iV, 
against his wife’s debts be a 
valuable consideration witliia 
the statute of the Ist of 
James j the deeds of separa* 
lion and appointment arc 

good 
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or will appoiiiL The truslecj on his covennntecl 
to indGmiiiry the husband against Ihe wlfe^s dcbts^ and 

against 


good ngain&t all the world;— 
if nof^ the fee simple of the 
estate may he sold by the 
assignee for the benefit of the 
creditors* Aud (he o^es of 
Steplicn^v.OlivSyiinA ^PiicKittg 
¥. Jirewer^ wldch decide jii 
general terms that a contract 
of mdemnity against a wife^s 
debts i$ u valuable coiisiJci:* 
atioUf appear to me conclu* 
s!tc authorities in support of 
those two deeds, [ conecire, 
further, that, if the consider¬ 
ation be such a good and va¬ 
luable one, that the convey¬ 
ance, if iKindc, would not h& 
set aside in favour of credi¬ 
tors, the Court would decree 
it (0 be inadB on an applica¬ 
tion to that eflcct from Mrs. 

I K*s appointee^ See Pj/rrell 
v./Zojptf (SAtk^SGS.), IValkcr 
V, Uunross (1 Atk, Sd.} 
i7roicrt V. James {lb* 

In the last paragraph of 
Pj^rrsii V. ilope^ the Master 
of tho Rolls is reported to 
have said, that, though the 
wife was entitled In that case 
to relief against Lho assignees, 
yet it should be without costs, 
as it was their duty (being 
only trustees for the credi¬ 
tors at large) to bring a case 
so circumstanced before the 
Court. L think the present 
case doubtful enough to make 


tlio same tiling pro[jer here. 
The deeds in (juGStioo mlgbC 
be attachcil on the 13 
1 am informed that Mr. }Vii~ 
kitisoiif at the time of their 
execution, wjift considerably 
ji> ileht, and fjOrd Ilardwick^'it 
docLaralion might bo reiied 
on (1 Atk. 15.) that he had 
‘ hardly known one case, 
where the person conveying 
was indebted at the lime of 
the conveyance, that had not 
been deemed fraudulent/ 
Jlut the strongest grouiic] of 
nrgoTinent ^vould arise from 
tlie di:»(iiicLioii between b’tc- 
plietis T, Oitve^ which turned 
upon ^’S Klh,j and the pre¬ 
sent case, railing vrlthm tho 
1 st James, An ap[»eal might 
be made to the partiiilily of 
the Court to creditorR under 
a commis^iioii, sanctioned and 
prrjoined by the Hist scttioii 
of Jfie. t. c. 19. which 
enacts ^ that all laws against 
^ bankruptii shall bo largely 
^ and beneficially construed 
^ for their aid, help, and re- 
^ lief/ From the use of 
the word *■ vaivablc^^ in 
1 Jac, 1. (not ^ good and bond 
Jide* as in other places,) an 
intention might be presumed 
in the legislature to protect 
no c^iisideratious against 
creditors but such a« have 

produccil 
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any (loniiiJjd for afmioiiy ivliich slic at any 

time make, 

She 


product sonje certain ac¬ 
tual beticfit io the estate, 
cap&blecf enriching U before 
the bankruptcy, or after- 
wards of being divided among 
the creditors. This restricted 
Aignification would cfTectual [y 
exclude a personal contract, 
utidler which Jt is mereJy pos¬ 
sible that the bankrupt migEit 
be reliPTeJ from a Jiabillty 
which miglit never occur; 
fro tn which contract, in point 
of fact, Mr, iViikinson tlc- 
rived no benefit. The parti¬ 
cular circumstances mfly also 
be brought forward ; as thnif 
the annual value of the estate 
was less than (he allowance 
secured by the deed of sepn- 
Tatlon, and actually paid to 
thfl wife i and that, whereas 
in Sfcphc?ts V* the con* 

Teyatice was made for the 
provision of the debtor^s wife 
and children, the bankrupt Jti 
this case jiarted with his in¬ 
terest for the ernolument of 
any stranger his wife’s caprice 
might pitch upon,” 

After the^ conrmissjon of 
bankrupt had Issued, a third 
case w'as submitted to Coun¬ 
sel on behalf of the assignee, 
with the rulLuwing queries : 

IsC Docs the estate pasj 


by the bargain and sale, and 
can the assignee make atnar- 
ketablc and sufficient title 
thereto ? 

^Id* Is it necessary that a 
notice should be given of Che 
s 0 1 ll e ti I en ta nd sepat a tion c^; 
£iml if po, how would you ad¬ 
vice it should be done?’* 

Opinion. 

If the deed of ^epar^tior! 
cortairicd a covenant from 
Affs* if^iilinsofi^R brother and 
trustee, Mr, fVorrftUy aguinst 
her husbaii<l\s being sued 
by her in the Spiritual 
Court, and agiinst hiri being 
liable for her future debts, I 
strongly iiicliticto think that 
there would bo conhideration 
enough to support Air, fVti- 
k£HSO?i*5 covGiiaiit for convey- 
jtig the remainder in fee, iii 
the CDiititigency which was 
described, £tnd has hap[ieiie<l, 
both ;it law and in equity, 
against his assignee. My first 
impressian was very much to 
the contrary: but such im-r 
press ion has been overcome, 
ft has been so partly by read-, 
ing the masterly conoid or¬ 
ation of the subject of 
settl^m^nta on voluntary se¬ 
paration bet wren hudiandand 
wife in ilolwris's Tfcatisc on 

the 
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Slieexecuted an appointment in favour of theplaintiffsj 
by a deed properly attested, in which she did not reserve 
to herself any power of revocation. A few days after the 
execution she directed an interlineation to be made in 
the deed, giving to Mrs. jrorrul/^ the mother of the 
pJaintilts, a life estate, in priority to the liniitation pre¬ 
viously made tothem, and then she rc-cxecuted the deed* 
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Mr* JVil/emson gnrvived his wife^^lic became a bank'' 
rupt, and is now dead* Tho bill is filed by the platn- 
tilTs, as appointees of Mrs. Wilkinsortf fora conveyance 
ofthe estate, agreeably to Mr, TFUkif^sort^G covenant, and 
for an account of the rents and profits since his death. 


On the part of liis assignees, two objections are made 
to this claim, First, it was said, the Court will not 


the statutes of 13th iirul ^7fh 
Eiiz. It has bECn partly also 
overcotne by a con si J mil o a 
of the principles which up- 
pear to have been adoptetl 
by the Kluges Uench in two 
cases since ilF publUatioii ; 
namely, the cases of Nim v* 
Durnf.and F^ist, 
S2l ) and ifVrtl Radniy t* 
Chambsrs (2 Knsf, 2^3*) I 
say, upon the pmiciples of 
those two cases, because nei¬ 
ther of them was on the 
bankrupt stfltutes* How¬ 
ever, in respret of inatler 
somewhat of a contrary tend¬ 
ency, which appears to have 
come from l^ord Chancellor 
Rossi^it^ in Lcgard v, John¬ 
son^ (3 Ves, 352.) and from 


Lord ficardv^tVi^bbt 

(2 llcis. and l*ull* 105.) re¬ 
lative Id deeds of ^oparalion, 
1 recommend it to the as¬ 
signees not to act upon my 
single opinion ; ajul, ptrhaps, 
upon consultingother counsel 
it may, if the assignees have 
.igrced to sc!!, he found u<l- 
Tisahlc to eiidcavonr at fix¬ 
ing upon some short mode of 
Uyijtg the point with a pur¬ 
chaser, in case of his refusal 
to acc^ept the title, on the 
grouiul that the bankrupt'^s 
covenant to convey Ihc re- 
maiiider in fee to his wife's 
appointees was fraudulent as 
against those claiming under 
the com mission of bankrupt,^" 


oxccutu 
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cxcciitn any cnvcnaiit cotifaiiicd in a deed of^paratioii. 

liuatfaiid and wife,—Secondly, That this cove- 
jjanl in void, as against creditors, Tor want vf a ^tufTicient 
consideration to support it ; Mr. iFitAinsori Iiavin^bccTi 
a titider wliea the deed of separation was ejfocutod* 


If these objoctioas do not prevail, and the cnvenaiit 
is to be executed, then, on the part of Mrs, HWru/Zj 
it is contended, that the limilalion to her for life was 
well introduced into the,deed of appuiiittncnt. 


A Court id 
l']c]uky tvill nut 
cxeculr articles 
i)f aepuration ; 
Tiutwithst rind¬ 
ing W'liich iL is 
llcM tlial cn- 
gagpiuents be¬ 
tween tlic huS’' 
band arri atlnrd 
|)arty (as a Irus* 
tee,) though 
originating out 
of, and relating 
to, a separation, 
are ralid, and 
fiiEiy be euforccil 
by the Court* 


Afl to the first porrif, I apprehend it to be nowecttlci!, 
that Court will not carry into cxectition articles of 
separation between Emsbaiid andw'ife. \i rcco^nij^es tio 
power its them to vary the rifjhtn and duties gjroWMng out 
of the murrlpge contract, or to onbet, at llieir pleasure, 
a parliat diBsolution of that contract. It should seem to 
follow, that the Court ^voiild not acknowledge the va¬ 
lidity of any stipulation that is merely necessary to an 
agreement for separation * The object of the covenants 
lietwccn the liusbaud nod the trufituc, Ih to give eUlcacy 
to the agreement between the litisbandand the wife ; and 
It doc^i seem rather strange, that the auxiliary agreement 
Hboiildi be coforced, wliilo the principal agreCTnenlia held 
to be contrary to the spirit, and the policy, of the law. 
It Jms, however, been held, that engagcmeiils entered 
info betoeen the liusbaiiJ and :i third party shall be hold 
valid and binding, attbeugb they originate out of, and 
relate to, that unaiithorlBcd statu of separation, in wliich 
the husband and wife have endeavoured to place fhem- 
hcl ves. I a m,t 1 1 ere To re,only to repeat what thcLordChaii- 
ccllor has said in tlic case of I^ord St. John v* Lodj/ St. 
John fa)—“ If th is were inio/^rtij untouched by 
dictum or decision, J would not have permitted such 


{«> 11 Ves* 537* 
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a covenant to be the foundation of anactiofij ora suit 
“ in tin's Court, liut, if dicta have tblloivcd dictaj or 
decision bas followed decUicu, to the extent of settling 
“ the Jawj I cannotj upon any doubt of mine, as to 
what ought originally to have been the dceii=]on, shake 
what is the settled law upon the subject” 

As to the second point, I think I must, upon tlie 
cvidericej liold Mr, IFiff^iuxon to have boon a trader at 
the time wdien he executed this deed. He certainly was 
in trade before, and it does not distinctly appear that he 
had given up business at the pcrioi] hi question. Then, 
is this u covenant fora valuable consideration, \v ithiii 
the meaning of the Ntatuto?(<f) Mr, Jlli/ximojij as 1 
have before stated, slipidates, on the one side, to pay 
his wife uu annuity of 70/, prr and to convey 

according to her iippointmenl; and the trustee, lor the 
considerations aforrsaiil/^ engages to iiideiniiily the 
liuslmnd against deht^i and alimony, ll wassiiLil^ that 
an indejunily againsl Uio wifr"^ di litn is an indclimity 
against nothing, us the hitshatn!^ living apart iVoiii his 
ii ife, andiallowiitg her a peparale niaJiitcnuiiee, is not 
liable to pay her debls. That, however, h too largely 
slateJ“for cpiestionsj frequently luise, ns to tlie lius- 
band's liability, notwithstanding a separate ninintotiaTice 
is provided lor the wKv. 'The siilllcioncy of the iiiainte- 
imiec, according to the cooditioii anil tbrtniie of the 
parties, is held to be a question for the consideration of 
the jury. This covenant may, therclbre, afford a most 
iniportant jirotection to the husband, and throw a bm-' 
tlieu So me obligati on oiiihelrnstee, 1 n //yde v, /^n'ce; (/»>, 
j 1 hanky/ CdWs it a very material covcJiant, al¬ 
though at that time it was held that a married woman, 
having u separate maintenance, luighl li-^rself be sued 

(fj) I Jar, I, capi 15. s, 5, < (/O ^ Yes, 4J7« 
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A covenant to 
imlcmiiify tlie 
Lustnind n^airist 
the wife's debts, 

IS a sufTiriciul 
vnJjjiblc consi,, 
deration witlilii 
the statute, even 
thouifli the has- 
baiul livTJi apart 
frnm liiii T^ Sfe, 
jiiut It se|j,'oatc 
iih'inlenajire 
pinvidod for 

lii'i, 


i 
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A voluuliry 
tlccdj once per- 
fecteil) Cannot 
be rCToked at 
pleasure, ereii 
though the nia* 
ker has retatneil 
it in hift own 
custody* And 
where the deed 
h ill execution 
of a power, the 
mere attempt to 


for the debts she contracted. And it is not aj^ninst debt!i 
nfojie, bnt<^^ain&t any claim of a]iit;oriy,tlmttlieIuisbnnd 
IS in tbitj case mdemnified, A covenant of indemnity, 
evojia^aiimt deb^ has so 0^0(1 been held to amount ton 
valuable consideration, that 1 do not think myself at 
liberty to treat it as an open question. Though fjOrd 
J/itr{lu^ickc\iiii\ no occablon expressly to decide it in 
J'ilzer V. ^ilzcr (ff}j yet be laid preat stress on the ab- 
senceof such a covenant. Tlvc case afTords, therefore, 
an argument by iinplicatfon in fiivourof eflTcct, In 
Stfpfic^is V, 0/nr(b)j Jt was held hy Ijord Ktny^n to be 
n covenant for a Vcdiiablo considenitiou. The same 
point was ruled by Lord Rmsiyn \ ti the case of 77/c King 
V* llrr^fT (c) ; and Mr, Jiistico Jlnlhr^ in Complon v, 
Cviiifiin/?i (d), says, that llie deed made on the sepa- 
ration was clearly founded on a good and valuable 
consideration, the hnsbaiid being indemnified from 
all debts which the wife may contract,No contrary 
defermination has been cited; and^ therefore, 1 must 
holdj thiit this covenant, being grounded on a valuable 
consideration, is to be spcLifically perforined. 

As to Mrs, rForrof^sclainijUicobjectioii to itis^ that, 
as Mrs, bad reserved no power ofrevocatioHj 

she could not In^ort a limitation, ivhicli had, pro tunto^ 
the eflect of revoking the appointment she had already 
made. The answer attempted to be given to this 
objection, was, that, as this was, on the part of Mrs, 
TFii/^imofiy a mere voluntary deed, wbicli had not been 
out of her own custody, she might cancel or revoke, 
find d JortioH alter it, it her pleasure. Rut there is, 1 
conceive, no authority for tlio propoi^ition so broadly 
stated. The case of Cinvering v, Ocwcri}?g (c) is a dU 

{a} a Aik, 511* (cO ^ lico, C. U 3ii. 

{t) 2 liro, C. C, W, (^> 'i Vern, 473. 

(c) tiro, C. Ct S3, ^lote, 

rect 
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rect aiidiority Ihcotlior wRy. Holh doods were, in that 
casCj iilike voluntary. Neither Imd ever been out oi 
the pon^e&sion of the grantor. Yet it xvas determintdj 
first by tlic Court of Clianccry, utul afterwards by the 
House of Lords, that the first deed was not revoked by 
fire second. The case of N^aidreJ v, Giilmm (rtj turned 
on its own particular circumstances^ as is ol>Hcrved by 
Cord J/ardwtefte^ In Jicf^^fttcn v. JJotig/tiou, (^) Sir 
tToseph had conceived it to be so clear that a 

voluntary deci), once perfec(<>d, could not be revoked 
at pleasure, that he established the copy of the first 
deed, though the vrigiiiul had been destroyed by the 
maker. If Lord tiad aneant to nihrm the 

proposition slated cm ihe j>art of Mrs. he 

would otdy have had to say^ iti three words, that, as 
the first deed was volniifarvj and had been cancelled by 
the maker, the t^ccond must necessari ly prevai 1, I j> 5 ff ead 
of this, he enterjj itito a detailed considerattou of all (he 
circumstances of the easoj anil tliinks luniseif wui rantcd 
to infer from Lhcnij that ftirs. JS^uldrcd had been im¬ 
posed upon ill nitikiug llic first setiltiiiicut an absolute 
conveyances Here, there is not tlie least evidence of 
anstake, or misn]ipreliension, in framing the deed, as it 
at first stooll. The mere attempt to vary the disjmsi- 
tion cannot, of itself, prove, that the oinissroii of a 
power of revocation was occasioned by fraud or mis¬ 
take ^ for then the Hecoud dJsjiosilion must in every 
case prevail. All it skewft is, that tlio party mistook 
the law, and conceived that a deed might be altered or 
revoked, though no power of revocation had been re¬ 
served. 

1 am of opinion, that it is the appointment, an It ori* 
glnally stood, that is to he carried into fij^ccutioii. 


1817. 

WauaAr.L 

V, 

J.ieoa. 

T^ry Its dispoai- 
ticrts, cannot of 
itself prate, that 
the omissian of 
a power of re- 
vneatioa in the 
deed crealitig 
the [lower of 
nppoiTittneut 
was* occasion ed 
hy fraud or mis¬ 
take. 


(fi) I 1*. Wmg, 079 . 


i Aik. (>25. 
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Attest 7- 

A, guarantees 
the [jayment nf 
any ^agd$ to hc 
supplied by IL 
to C* between 
the 2il of April 
1814 and the 
2d of April 
1315* 

Ahhouirli no 

periiHl of o/cdjt 
was ipcdfictl, 
this could not 
bo taken a* n 
fjunrariteG for 
un unlimtted 
jiertoil, but to 
be rostramed by 
thG course 
of trade; and 
C+ tiarin;; Ac¬ 
cepted bULjj for 
the amount of 
iJie floods doli'i 
vcfod^ whech JJ. 
permits him to 
letiFw wlien 
payable without 
any cominuni- 
catloi) to A. on 
the subject of 
such renewal ; 


SAAIUELL u, IIOWAIITIL 

T ilE Ilill j^tated that in April 1314 the phiinfiff 
applied to hy a person of his acquaintance 
named //cjiry, a woolleii-drnper at Uv^rpoolj to 
{rtiuraiitcc the payment of the amount of certain p^oodf; 
which he iSfLH about to onler front the defendant^ n 
manufatlurcr at Lceds^ reproficntin^ to the plaintifi'that 
Ivk ordeve should not at any onetime exceed bOO/., and 
that (lie delbndant also understood and expected that 
such proposed ^ijatviiitor ^vouUI not at any time render 
llic phiintifT Jiablc beyond (bat amount. That, upon 
the faith of these representations, the plaintifl'consented 
to give the guarantee which wan requested of liiiii for 
one year onJy, and accordingly signeil a memorandum 
to the following efn^ct : Litapoaly 2d April JSJ4- 

Messrs* Jfoicmt/n and Co* Gentlemen,—We eiigtigo 
to gimrantce to you the payment of any goods you may 
supply to Mr* Inifnc /A.'nry hctvveen the 2d of April 
1SJ4 and the 2J of April ISIT)*” 

The bill went on to state that goods weio afterwards 
supplied by the dofcudaiit to lirvnj at vFirious times 
ivithin the succeeding twelvemonth, to an amount very 
fur exceeding SOOf*, and which were sent nt a credit of 
six months as to part^ and of nine months as to other 
j>arf, payable at the expiration of such respective ci'cdlfs 
In bills at three months’ dale; and that, at the expiration 
of such respective credits^ llcnrjj accepted bills for the 
amounb payable at three raoLiths accordingly* That, 


llehl^ that was dlfchargcd from his guarantee, hy virtue of the tulo 
that a creditor giving fort tier tlirie to the jirlncipal debtor, witiiout the 
consent of Lhe surety, releases the surety* Aitd that, althou^li it was 
proved that the renewal was given only in con&cfLuOnco of inability 
to pay, and that no injury could accrue to A ^; Uic surety being him¬ 
self tJie fit judge of what is, or in not, for lib own benefit* 


instead 
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Jnsteatl of enforcing payment of tlie bills so accepted, 
the clefcndiini in every insUjkce pcrmlltcd J/enr^ to re¬ 
new the same by giving or accepting other biils at ex¬ 
tended periods, and which renewed bills were after¬ 
wards again renewed; thus giving further time for the 
payment at the expiration of the credit which originally 
had been so given; and that this was done without the 
knowledge, privity, or consent of the plaintiir, who was 
never infbrnied of the irregularity in the payments, or 
of any of the aforesaid transactions, until the month of 
June ISIG, f previous to which Henry had been found 
bankrupt under a commission,) when he received notice 
of an action intended to bo comtncnced against himself 
and lltnry upon the bills which had become due; and 
which action had since been actually commenced pur¬ 
suant to such notice. 


]8ir. 


Samucic 

IfoWMlTJl, 


The bill prayed that the guarantee so as aforesaid 
given and signed by the plaint!ft' might be declared to 
be ut un end and aiiogethcr %'oid ; or, if necessary, (hat 
an account might bo taken ofthc amount of any liability 
of the plaint!IV under the same, and that, upon payment 
thereof Iho said guarantee might be delivered up to he 
cancelled ; aiid an injunction to restrain proceedings at 
law in respect thereof. 

The defendant by his answer stated, (hat Henry hav¬ 
ing applied to the deicndant (o supply him with goods 
upon credit, the defendant declined so to do unless 
Henry would procure some respectable person to be his 
guarantee for the {myment of the amount, upon which 
Henry proposed tlic plaintilV as such guarantee, and 
thereupon the defendant accompanied him to tlie plains 
tifV^s house, and, after some cousideratioe, the plaintiff 
agreed to guarantee to the defendant payment for all 
such goods as Henry should have horn him between tho 
Von. ML T ' ^2d 



• Si 
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S.lMUEr.L 

V* 

AUTJJ. 


Sdofj^jonV, JSli and tite of Aprity in case: 

J/cfijj/ ilid not or could not pay for tliom, and t[iereii|Joii 
Jie such wiittonguarantee a^ in the hill s^tated j but 
he denied that^ on such appltcaliouj *my limitation was 
ineiitioued as to tlie amount of goods to be furnished, or 
otherwise than as 1o llie period n ilhiii which they iverc 
to he delivei-ed* The answer adnntted thatj nt the ox^ 
piration of llm respective periods of credit at wlikh the 
goods were delivered,/y<:nry did give bills and accept¬ 
ances to a certain amonlit iu payment Ibr such gonds^ 
and said that the diEhonnut- of such hills and acce pt- 
ance.!!} and of others given to replyce them, and the jnabi- 
Jityoflhcdefcndantto obtain paynicnt femn 
thecaui^e of the pkintiET being nowcalLd upon muler 
Ins guarantee^ it having liccn expressly mideriitood and 
agreed between them llial (he defendant should ii^oall 
practicable means, according to his disci'ction, Jbr ob* 
taiIIiag pajuieiit fi oiu /IctiTj/f l>y tho renewal of hills or 
otheni i^, without prejudice to Ins right so to call upon 
ihe plaintiff. That the defendant verily believed ibc 
course lie had taken to be the iiKif-t ellhctnal, and the 
Iwst according to tircumstallcet^, Ibi the piirpobo ofob- 
taming payment, and that, if he had had lecourr^c to 
legal pTucecdlngs to enfoTce the payment'lie should not 
have obtained so much as be had oblaiaed by tlic course 
actualJy adopted ■ but that if the pJabitid' bad <lcsired 
him to take legal proceedirigf^ be Eihoiild have complied 
with such rctpieat* That he Ijclieved, on every occasion 
of renewijig such bills, flenr// was iu fact, as Ito re¬ 
presented hiiascif to be, utterly iiieapablo of paying the 
same, and that he ne' er gave lurthcr titiio for payment 
olherw 1:^6 than by such jicces^ary renewals; admitting, 
howeverj that lie did not consult the pbintilfoii the oc¬ 
casion of such renewals, or apprtj;c him of the circum- 
Etancofi under which the same wore made, mid consc- 
rjuently tlial further time was^ iu such instances, actually 

given 



CAPES IN CUANUKUY. 

^vidiQUt llip plaint:cxprrss bnt itot, 

as lie bcJicvetlj In any ot" s;:cli iiiiitanccsT AutlioiJt Iii^5 
knnwledjfCt Tliat llio iini! it vias un¬ 

derstood and rxprcsz^ecl al llieir first meelin^j tlist (li« 
^joods were to be sold at tlie n^iial credit: and lliat tlie 
^wiriods ofcvedlt so as aforesaid given b}" Ibo defendant 
to liemyj v^cTfi (lie usual periods, 'rbnl the dsdojidaiit 
frequently informed tlie plainttirby letter oi" tbe irregu¬ 
larity of JIcnrf/ in paying his bills ami acceptances, btii 
that the plaintiff never look, any notice of such letters, 
and on the contrary fraudtilcidiy denied to the defend- 
ant's agent that he had givt'n anv guarantee, and tidd 
him that lie knew mditing about it* 7'!io answer (hen 
stated various cireuiustances, from wliiclj die defendaT^t 
inibiTcd that tbo plaintilYacted in cjjiicf'i t with Ueiiryj^ 
and was well awtiic of Mie state ol all the transactions 
in which he was concerned, aiul with every circum.-’laiice 
relating to llie renewals of bills, to wJticb he never 
slated nay objections \ and it adjrdtb.^i (bat tlje delend' 
anfj coiHoqacntiy, knowing of no objections c^n the 
plaintiirs part, and thinking it of advantage to all 
parties* agreed to a proposal of Iinnt/\ for a forlbor 
renewal, ivliicb wnsgiven accoi dingly ; submitting that, 
under such dre urn stances, the plaiidilV w;u not tbs- 
cluirgcd l)y any act of him ((ho detoiidant) [Vo:n his lia¬ 
bility under the guarantee whicfi he biitl give:?, and 
that, lie (the dclcjidmll) was therefore not ho:md to 
relinquish the same* 

All iiijunctiou having bci^ii obhiiiied on the bllog 
the bilL Jiarl and fVunj now ^jSien.^d 
dissolving the same. 

The guarantee given by the piaiiitiff ns surety for 
Jifmj/ was absolutely discharged, under the circum¬ 
stances of tills case, hy the dcdendatit^'^ further 

r 2 ' lime 


m 

ISI7* 

S tMUEJ.fi 

r* 

tloW.VllTJl* 
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Si.MUE7*JL 

V, 

IJoWAIVTJl* 


time to (fie principal without communicatfoo to the 
surety- Nixbci v* flees v. BerrtJtgfQn, (b )— 

If the credit originally given was in the regular course 
of trade^ and the transaction can on that ground be so 
far supported^ the renewal of the btlle and acceptances 
cannot Ik 60 considered, and, beinggranted without the 
plaintilTs privity, falls witliiu the princtple of tboHc 
cases- The fact, as to tlie limitation of the amount 
which the guarantee was intended to cover, to 800/., is 
denied by the answer ;<.^but it is immaterial to the 
question of exoneration- The conviction alleged by 
the defendiint of Ilenr^^^ inability to pay previous to 
his consenting to a renewal, does not alter (he case, 
lie ought to have communicated hh intention to flic 
plaLritiff; and the circumstances that the surely did not 
in fact sustain any injury, but derived even an actual 
benefit from the time so given to liis principal, was 
considered by Ijord as not invalidating his 

claim to be discharged upon the strict technical ruie- 
See also l^oulibcc v. ^iuhhs^{e) 


Jlornc^ for the defendant. 

The iirguinonts used in favour of tho pl^inliff^s claim 
to be discharged apply only to a case in which the 
amount of credit, (he time and mode of jmynient, liave 
been precisely spccihcd- ITore, the bill alleges that the 
amount was restricted to SflOA : but that has not been 
shewn to be the fact,^(t does not appear on the face of 
the guarantee given, and lF»e fact that there was any 

(rff) Bro. C- G. 57y thaage being disdiargtd by 

{b) ^ Ves. jua. 540* See time given to the drawer, 

V. JVcf5/(?, ante, Vol* (c) IS Ves- SD, Ustp- 
1. p. 540, and Cookers Bank- maker v, Moorei 3 Price, ^Jl4, 
Laws, 1G7-(5th Ed.) as to Moortf fiTaunt, 

the acce^itor of a biU of ex- 379. 2 Mars^h* 32* 392* 

such 
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RHch agreement is denied by the ajisw'or. Tins is not a 
guaruniec for the paynient of a particular sum at a par- 
licuhir pcriotlj but of all goods to be delivered between 
t!ie month of ^pril 1814 and tliemoiitiL o(^pril ISl/i; 
and it snys imlhing as to tlm lime of payment. The 
defendant was not honndjn order to render the plain* 
tiff liable under bis guitrantco^ to use any other dili¬ 
gence than be actually has used in obtaining payment of 
the bills from Ilenrj/ ; and, with regard to the vcnewalB 
being given vvithoui the consent of the surety, tlie ina¬ 
bility of Ilemy/ to pay was well known to the surety;^ 
he was informed of such inabiHty by the defendant 
iiiiiiself; and he must have known of the renewals, al¬ 
though not expressly inatle acquainted with them by the 
defendant, nor consulted with respect to them previous 
to Che arrangement lieing nuuie. The benefit which the 
phiinlifr himself lias derived from the transaction, and 
the circurnsfance that his remedy against the'principal is 
now as good as it ever could have been, are not to be 
jiassed over, or regiuded as of no moment in such a 
transaction. Thu credit understood to be given was iii- 
deJijiite in extent, and cannot be limited by any arbitrary 
rule of convenience. 



SAMUEr.rj 

V, 

ITow'Ahth* 


77/c Tjonn CrTANcrnnon. 

The giiaraiitco given in thi:^ case is genet a] in 
teiijjs; ami must he ronsCrued, according to its legal 
ellect, III favour of the surely. 


The liabilities of sureties are governed by principles 
which have been long settled in equity, and arc now 
adopted in courts of law, — 1 say, noio^ bccaiiso the 
Court of Common I’leas formerly held a different doc¬ 
trine. But at present it U firmly establLhcd that the 
same principles which have been held to discharge the 
surety in equity will operate to discharge hiEu also at 

law. 
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ffrtirrvft'j as tir^j Hiime rclicif is to be obLained iii 
bolbj u Coui'( of e€]iii(y win not scnil a party who is 
suiij^^bprc to a Court of Jaw tor tiio disuliargcto which 
he equally entitled in Utis place. 

The I'ulo is ibis—lliatj if a ccedilorj without the 
oonscat of the surety, time to the principal debtor, 
liy %o doiii^ he tllscbur^cs the surety ; that if time 
is given by virtue of po'^ilive contract between the cre¬ 
ditor and tlie principiih—not vvluu'e the creditor is 
merely iaactivCf Aritf, to the case put, the surety i;- 
held <o tw" (or ihfs reuMUij because t!io ere- 

ditor^ by so giving time to I he priacijia!, Ims put it om 
of the power of llie surety to con^iider whether he will 
liavo recourse to fiis reine'ly against Lfic jii'incipal, or 
not; and because he, in f-ief, eaafiot have iJir re¬ 
medy against tfie principal us !'e uuuldliavc had uudet 
the original coiilract. 

Noii\ ill the present Cii^e^ t!ie croilifor jiai^ been s^ip- 
plying goods to the primdpal debtor, iVoin tinir in tiinoj 
upon a certain credit, the extent i>f which, tmt. being 
expressly Hti[mbited between the parties, I mn^i take to 
be credit friveit according to the usual course of trade 
The Kurely says, i will ho answerable tor tJie auiount of 
such goods ns you shall furijjsh (luring the poriort froui 
(he of///Jr/Y ISI'I to the ^Iprii It is 

impossible for me to hold tliiU this an engagement by 
which Tig ftho surety) has rendeml liim'cU' liable for au 
indednite time Ix'youd the ox pi ration of the penod 
Jiiiuh^d tor the delivery of the goods, ft cannot be f iqx 
posed that the ]))aintiiV nmant he should continue bahJe 
after the 2cl of 181.5, so long us the ilefondaiit 

might c]ioo«c lo renew the Itills of (ho priEicipal defdor,. 
Voucsvivnot contend in support ufhitdi an extravagant 
proposition. It has bctii truly slated that the renewal 

id 
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of tliesG bills isiig^ht lisivo been for <ho boholit of tlie 
surety ; but tlio laiv hiis sjiid t]»»t tbc surety shiill be 
the judi^e of (hat, ami that [ic alone has t!in right to 
tlotermino whether it is, or not, for Jus benefit. The 
creditor has no right—it is against ttie faith of his con-^ 
tmet—to give tinic to the principal^ even though mani- 
featJy foi' the benefit of the siiictyj without the consent 
of the su rety, 

lujunction coiiliuned. 


IS 17, 


IleWAHTH, 


Unr.f.i* 

TtKICSs VV-ram i, i^riLCKR. Aui^ust ^5. 

J The filets of ;hj > i”ise ;n-c fultv ^rtuted iu tJui jmlg- 
liiOiit fif till isi' fhe RnlN I ivas iii^t 

present chuin^ ilu- of routi:7ebJ 

ASTc[T <y f/ic I{<u.Ih'^, 

f B '111 (i! phi[ntl(lrtiirea''rfii^nei:sof Tji [>.irtiinr in 
a f>uul^ri:i|rl. vvTi{> ii partner in two ]ioiiKCs;t fwo houses of * 

oiiginnlly foi'met! In the itnffrs ^ llic om; under tnide ori^liint- 

iiig in tho /KcJfi 

//iJ/f'i nlipjeliit |»-tiliior^ rontinno to e”irry ots the iiusinesi, hnt lieiu^r 
hi in rCCflii^in^; [iiwl di^posiu^ of con^iginru^iits 

nnd bEuppiu;; 0>, lilh partiiors abroad, bceomes bankrupt, 

till bill Ify lii-^ ft?,;JiiiirPi iti;niiist n creditur of tliti tw^^ firni^, Jinviit" 
uLtniclifd ill till' litiiics ppopiirty (x^kui;,dttg to balti, for au ncrount 

of wliat he had roieiied by means of Jiis Eitlaclnneiit!!^ /ichf, that the 
itofrndanl w :is miiflril (e rriiiiii wJi:it he had receiredj to I lie extent 
Ilf S 4 itL>irylM>^ 1il:4 joiul d'^it[‘'^ iiiul to mxouitt only for llie tueiplus. 

liiii'erent iVoin ihe ■ lO^cre Hie Ijctnkrujit waSs the sole tlehtor^ 
and wiieve the hade jii h'.f:;*/uHd only, and the ]ittaeh]jien(^ laid 
in 
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1S17» the firm of T'/tc mas Jhhati Pitrm and Co-j which coFi'' 

sJsfcd of PUrcf liimsclf nnd IVilliaTn Brown j -the other 
Ujuckwood --r ■ 

umJor the firms of JlUliam Brown and Ca*y which con- 
AliLLLEt, sisltfl of Piercr and 7jrauy«t’and also ty^Joseph 

and George PU^mlUam. Brown h dead, Bambott and 
Fi(z7oif(um are mixdc defendants, but arc out of the 
jurisdiction, and have never appeared, or answered* 
The material defendant is James Bichard 31illery who, 
claiming la he a creditor of the two Jirnw, has attached 
in the IPcsi Jndies property belonging to them both. 
And tlie principal fjtiestion in the cause is, Whether 
can bo compelled by the iifisignccs of the bank^ 
rupt partner to account for wliat he has received by 
means of his attachments. 

I liavc already stated that the partnerships had been 
formed in tlie tTcsl Ifidics i hut soon atler their ibrma- 
tion^Tis. in 1S02, Mr* Pirrre came over here, and 
established hnusielf in for the purpose of con- 

ductingihe English brancli of the business of the two 
lumses. He received and disposed of the consign meats 
from the JFcsl Indies^ andiiliipped cargoes from hence 
to his partners there. 

A commission of bankruptcy issued against him in 
Jammrf/ JS05, grounded on anactofbankruptcyalJegcd 
to have been committed in the preceding Oclobvr* 
This bill, howeverj was not filed tilt seven years after¬ 
wards- The case which it brings before the Court ilo>es 
not appear ever to have lieen the subject of judicial 
decision. In ^7// v, JVorsxmch («) and Uunlrt v, f^olts^ 
ih) where the English creditor was forced to refund 
what he bad recovered under a foreign attachment, the 
bankrupt was a sole debtor, and not one of several 

(*) 4 T. R. im. 

partners: 


(a) 1 II. Black, 66A, 
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partners; and it was m England alone that lie had 
any commercial cstahJiahment, In Bnrkcr v* Goodmr 
Ui) and 111 Hifttm v. IMorhon where the Ijord 
Chancellor granted an injunction agninet the pro¬ 
ceeding by attachment^ the case wasj indeed, that of 
the bankruptcy of one of several partners ; but the 
commercial establi^fiment was in this country alone, 
and it was in .London that the attacUaients were laid. 
Blit hero the partnerships are at least as much fVfsi 
Indian as I^ngfssh establishments, and it is in the 
Indies that the attachments are laid. Now it is con¬ 
tended for the defendant, that tfie banknrptcy of the 
partner resident In England could not udect the part¬ 
ners remaining at home, m a country not subfoct to 
Ibc bankruptcy law, so as to divest tliem of the ma- 
nagometit of the piirtnership concernp, or the dis- 
position of the partnership property. If tliey applied 
the parlnersliip assets in the payment of the partner¬ 
ship debts, or if, in a legal course of proceeding 
against them, (he debts were recoveix:d^ according to 
the law of the counlry, there exists, it was said, no 
jurisdiction here to force a partnership creditor to 
refund whut lie luis no received or so recovered. The 
case so put appeared to me to be a very strong one* 
Even in the loss difficult case of the attachment abroad 
of the property of a sole debtor, residing, and be¬ 
coming a bankrupt. In this country, 1 doubt whether 
all the rciifioiiiugof liord Chief Justice Ejjre iii Ifnntcr 
v. Potts has ever received a com [dele I y sal is factory 
answer* 


1817, 



Buickwoob 

e» 

HlLLEllV 


It does seem an anomalous proceeding for the Courts 
of one country to take from a man what lias been 

(rt) 11 Ves. 78. ib) 17 Vea* SOI* 1 Rose, 313* 


f 


■djudged 
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1817, nfljiuJn’Cii firm hy tlic Coin'ts ol'anolhcfi Assuming 
Jjowcvni’j as 1 ou^lit to rlo-^ that those tlecistons are 

linrrKuoou • t , r .1 i ^ 

«o they necessarily j^overn the preaent caser 
To what extent the Imnhrtiptty of one partner affects 
the power of the otliers over the psivlnership property? 

perhaps still a matter of some uncertainty. In Fo^' 
Y. IIa7rtbHn/ (fr), T.ort^ MunsfirM expresses- a clear 
opinion, that any fair disposition of the partnership 
a.^sets hy the solvent partner would stand ^ood against 
tlic assignees of the bankrupt- The case, Iiowevorj 
went off' upon the form of fho action, as in all events 
trover could not ho npintained by one tenant in com¬ 
mon against aiiotlvcr. In tlie case of Cb/t/ci^e// v* 
(iregOTj/ (6), Jjord Chief Jiaroii Thomson^ delivering 
the judgment of the Court of Exchequer, says, “ U 
would be a monstrous thing to say, that if an indi- 
vidiiai in u linn become bankrupt, tlic other solvent 
partners may be stripped of (lieir property, and thus 
be deprived of the means of satisfying the parU 
“nership debts/’ In Smith v. CmMmd (e), Iho 
Court of Common Pleas left it a doubtful point, 
wlictbcr any part of a sum paid to a credUor, after 
the bankruptcy of one partner, could be recovered 
hack. They held clearly that tho wliolt' coiibl rioL 
On the other hand, I^ord fjttinceihn\ rii IkirktrY, 

Giyodiih\ and in Ihdlon v* Vl/omo/q holds that the oiled 
of the hankrujjfcy of one futrtner is to lender it ne¬ 
cessary to take au account of the joint estate, and to 
apply it just as if Ihc whole firm hud lu^come bankrupt; 
and tlierclbre giuuted an jnjuudjou iigaiust tJie jiro- 
cecdiiig by atlacfimeiit Lord ilo^dtjn had held a di¬ 
rectly opposite opinion in Uristoz^ v. where he 

tJ'i) Cowp. 4 JH+ (c) 3 Ih]'.. ^ IhJ. Ifj5. 

V>) I Price, ll?i. I3U. {d) 11 V'u. .SI,uotc. 

'ud IWe, 110* 

decided 
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(IockM thtit ihe of one of the johit debtors 

had HO equity to obUiiii an injimctton against credi¬ 
tors who had attached the joint estate* 

It is to be recollectedj tbat in tlic cases before the 
JjOrd Cfi(inc€lior^ the doniicil of the partnership, if I 
maj so exprese^ it, was com]dctcly EtigUsh/ that all 
its concerns wore subject to the l!!ffp;lhh law ; and that 
it was by a proceeding in this countiry that the credi¬ 
tors were cudeLivouring to di^.ppoint tlie arran^enient, 
which Ills Lordship conceived it compolent to him to 
tnakOj for thccijua! distribution of tho ]?artnership pro¬ 
perty. Andj cx eii tlien, lie says in v* J\Ioriso»j 

that thero is iiififiite diflicnlty in tlie case. But the 
dilTiculty scorns to me to be jMsupcrnblcj where a part- 
nershtp, originating jjj nnother country, has at least a 
divided establishment, and some of the partners con¬ 
tinue to reside and carry on the trade in that other 
country, I Tow are iFte /fcii Jmiiu/i partners to be 
controuled in the management of tlicir trade, or re¬ 
strained, by any proceeding here, from paying and 
applying the partnership assetiv as tliey tliink fit?— 
Equality of distrllyution cannot possibly be attain¬ 
ed, Are uVs then to tell a creditor, tliat, because 
lie happens to reside hi Etig/find^ and lii^ debt bias 
bren contracted there, he sjaill not he allowed to 
take ^tich reiaO(2ie-i a^^ainst lus forciiTji debtor as the 
laws of tiieir country may [sennit: In tlie cases 
before tlic Eord ('ftmta (hiy the Court, I a king from 
the creditor his separate remedy, professed to give 
him bis di^tribiitivc share of tlie whole purtiicrsJnp 
property. Bnt it cannot, in thid case, rcaeli the 
/f isl Jndiiiii juoperty, or lilnd the JjYxt hufhtf: 
partnerti* Then joti would lake Ijoiri the partnership 
creditor one remedy, without siil^stitilling any other 
in (bo place of it, T'his would be to say, that the 


1817 * 

Ukickwood 

Milllk. 
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TFcst India property must be left for any creditors 
hut English creditors* 

Thetij jf English creditors arc not to he restramed 
from suin^) it fvould ha incongruous to force them to 
refund what they have recovered, 

1 Ihinkj conscquetilly, the defendant is entitled to 
retain what he has recovered or received from the 
tf'fsi Jmlks^ to tlie ex teat of satisfying the joint debts 
due to him* If he is orerpaidj (as he must be if t?ie 
pIciintifTs are right in their proposition that only h 
vary small suni was originally due to him^) they 
have a right to the surplus; which will bo applicable 
as tiny other joint property that may have come to 
their hands. There must^ thcrerorc, bo an account 
of what was due Co him frori) the two firms at the 
lime ofi’i^rc^^s bankruptcy, and of what lie has since- 
recovered or received. 


1817, 


V* 
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HAZARD and HOLT^AND, Pf-Arxiiprsj 

AGA[^ST 

LANEj Widowj and L.L<OYD and Wife, 

Dufendants* 


1817* 


Sane 5 * 
yfiigusi * 15 * 


T his ^vas an application on tlic part of tlic soli¬ 
citor Tor the plnintiift^, “ tbat ail ordor made in 
the above cau&e, dated the ^ 3 d of Jajtunr^ last, upon 
the application of the plaintilf J^oUtmd^ bo dis« 

cliargedj with costa to be taxet! by the Master and paid 
by the said plaintitT, and that In the mean time all pro- 
ceedin^ti under the order iiiigbt be stayed.” 

The order sought to be discharged was drawn up in 
the following terms 


Reference of a 
^oLicitor's hill 
of costa to hf> 
taxeclj npoii tlicr 
application of 
one of two trus^ 
tees nnd execu« 
tors by wllDin 
he had been eni'* 
ployed ill the 
Conduct of tlio 
cause and in 


other matters 

Upon motion this day made by Mr, Paring ofcoiiii- rej^tiug to the 

scl for the plaintiff JloUai^dj it was alleged tlint ihcsaid executorship,— 

phyntifT ferniGiJy employed P. (on whose hclmlf the the executor 

present application was made) as solicitor for him in making ihe ap* 

this and other c^iuscs and matters, and the said P. lias plicatioTi not 

lately delivered to the phiintilV his bills of fees acted, 

and disbursements—that the said idaiiitiff submits to 

, * ,11 1 t* co-esecutor re¬ 

pay him what (if any thing) shall appear due to him 

on taxation of his said bills, and therefore it was sunt to the up- 

prayed, See, Whereupon, and the said plain tiff sub- pUcation,—the 

bin having been 

Jong since paid by the acting ejtecutor,—but unknown to the [jarties 
betiefidally intere^tetl 5 and iio settlement of the eMecutership accounts 
having been made, netwitlivUiidiug repeated applications, until lately, 
and the 6Vjtuj/ ijite iru^t (one of them a married woman) haring exe- 
culed a release to the executors^ 

Motion on behalf of the solicitor to discharge the order of reference 
refused,-—the Cesiui iju£ tru^t hating a right to use the name of hia 
trustee for the the purpose of taxation, and the release to the eaeculoi'i 
not operating to prevent him from prosecntlng against llic solicitor the 
remedy gwen him by statute* 


/ 


mitlinH: 
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niUtuig to paVj See, Ili$ T^onlship doth orderj, tfjni it 
ht* rcftjrroJ to (tlie Masler) to tax the hills of tees and 
dishui senieutir dolivcicd hy to the pluirUifT ffoUrntd 
in fids and other causes and matters i and, in order 
tliereto, all putties are to be examitied, and to 
produce, &e. ; and that the pliiiirliir do,' ac¬ 

cording to his «aid suhimis'^ion, jiiiy to what (if any 
thing) shall appear duo to him on such taxation; and 
thereupon, or in ease it sliall appear that he is al¬ 
ready paid, the said /'’. is to deliver to the said 
phuiitin', upon oalh, all Iniciks, papers, in liis 

custody heloji;*ing to (he ^aiil phiinthr; and, in ca^^c 
it shall appear that lie is over-paid, he is to refund 
to tlie said pbinliiV nliat (he Maflcr shall certify to 
be Dvei’-]iaid»” 

The facts of Ihe case wer'^ these :— 

The J^hiiuliffs were trustees and executors nanir^d 
in the wdll of (tliC fallier id' the deleiidant Mrs 

/x/ny/f/,) under whicli nil I the deft^ndaiils fJotjd auit 
his wile, in right of th“ wife, (who w'as an infant 
at the tinio of filing the hill.) are parties hoiiefieially 
interested. 



IJtXAltO 


Tt appeared hy the nflfdavit of the soiicilor jooclo 
in f;t]pport of the present application, that in jlui^usl 
JSQt he was employed by the plaintiff Jfazard^ (who 
seems to have alone acted in the trusts of the will,) 
to file a bill on behalf of himself and liis co-trustee 
and executor lloUand^ to cany the said trusts into 
execution j being also employed hy Hazard in various 
other matters connected with the sottlemciit of the 


teslafor's aljUir!^. 


"I'hatj in /itrcmhrr 180^3, he deli¬ 


vered to Jliizard hifl first bill of costs on account of 


such Imsiness, amounting to S(5/. l!?j* and in the 

\ year 



i 
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year IHI3 a further lull amountEii;T to Ilf/* ; 

and that on the *Jht of .Deraubcr 1807, Ifai^ard paid 
hmi^ j'n difidiar^c of his ijr^vf^ and on account of liis sub¬ 
sequent biltj the sum of 1IW. ; and the furllier sum of 
96t. 3s* (being the balance of the two bitls) on llie i9lh 
iA'^prii ISII, The afltdavit fitrlher slalcJ, that no 
objection had been made to uuy of the charges contained 
in these bills, and no'previous notice given to the de^ 
ponent of an application being made to the Court tor a 
reforonco of laT^utioU;, but thrd. tlie lirst jiitbnaLioii he 
received thereof was by service of a copy of the order 
in question. Tliat in Jlfnard (iJially 

settled biff executorship ucconut udth the det^mdaut'^ 
J^hfyd and his ivifcj in wliicli account were includcft 
and allowed the aforesaid payusejiis, and fJo/jd and 
bis wite thereupon executed to tlie plaint id's a ixdease 
of all claims under the will^ with full knowledge ofj and 
acquiescence in, such paymonfs. 


1817. 

IIa/auu 

r. 

IjA.nj:, 


On the other hai]d» tlie derendant [^y an ail!- 

davit filed in support of the order of rei’erencr\ statedj 
that bobideii the aHairs of the < vecutorahip in question, 
f\ (ihe pJaintillV solicilor) was also employed to pre¬ 
pare a scltlffincnt which was inade on the marriage of 
the defendants, in which settlement the pLujitilVs were 
named us trustees ;—that the whole of ilie biLdiiosH was 
completed la f^eptemher^ ISOT, except t!ie linul teltling 
of accounts, and that froui ilia t time to the year I81fi 
the delbnilaut lM}>/d made fieipieni upplicalsnns to 
Ilazurd^ and also to F. (the solicitor) for such final set- 
tlemeut and for the delivery o f the bills of costs of the 
latter, but was constantly put olT w itli frivolous and 
dilatory protence$j and was unable to procure any set¬ 
tlement till the 29d iSb', on uhicli day /■', 

called on the defendant and dellvored to him the exe- 
ciitorsbip accounts togelbcr with the two bilk of co^ts 
I * in 
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1817 * 


jr^zAnn 

t?. 

Lane, 


in quc!;tion, in wJji'ch tlio plaintlfT^ were made debtors 
to F. as executors, for business concluded in Sepiemltcr 
1807, ijB nforesnid. That, on looking into the accounts^ 
he tbtinrl (be amount of both bills therein charged to 
the debit of himself and his wife, and there appeared 
on the face of the accounts to be only a trilling balance 
duo to the defendant, ivhicli was thereupon paid to him 
accordingly. That, together with the accounts and bills 
of costs, K also brought and tendered to the defendant 
a general release (ready*prepared for signature) of alt 
tlie claims and demands of himself and his ivifo upon 
the executors, which he fortbivith signed, without having 
find any opportunity of examining the bills or consulting 
nuy profbssloiial perj^on os to their propriety j but, 
shortly afterward, on delivering the bills to bis solicitor 
for his perusal, be w^s In formed that they contained 
many over-charges, and other improper charges, upon 
which he resolved to apply to have the sanio taxed* 
Thcaflidavit then stated applications to have been made 
by the defendant’s solicitor to both the plaintilTa for their 
consent to a reference of taxation, (the application for 
which it was necessary sliould be made in their tiamos 
or in the name of one of them) at the same time offer¬ 
ing to indemnify them against the costs and expenses 
wbicli might be incurred thereby—that, no answer 
having been returned to such application, the defendant 
hunsclt^ together with IloUand^ called upon IIa:sardr<tt 
the same purpose, when Hazard peremptorily rcfui^ed 
h(3 consent, but consented; and the applica¬ 

tion was then made to the Court, and the order ob¬ 
tained, in the sole name of Holland accordingly. The 
aflidavit went on to point ou t several items io the bills of 
costa, which appeared to be gross over-charges; insist¬ 
ing that under these circumstances, the deicndants were 
entitled to have the bills taxed, notwithstanding tbc 
release which they had executed to the plaintids. 

lix 
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In support of the applicalbn to have the order of 
ta:tation discharged, it ivas contended, that the order 
could not be supported, first, as it purported (upon the 
face of it> to be ati order to tax the costs of the pluiotitf 
Iloiland^ ivhercas in truth they ivcre the costs of both 
the plaintiffs; and, secondly, on account of the business 
having been done go long ago, the hav¬ 

ing been allowed the same iti his accounts, and a gene^ 
ra! release having been executed to him. 


1817. 

HAzAnik 


Lase. 


To these objections it was answered, in defence of 
the order, first, that the bills of costs, as described in 
the order, were delivered to UoUmd by the solicitor for 
theplaintifis, as their solicitor In this and other ciinses 
and matters/' under which description it was immaterial 
whether they were the separafe bills tyK }ioUi\nd^ or the 
joint bills of ilollnml and lluznrd. That, although in 
poiiit of fact the bills were not delivered fo yet 

he was (jointly with his co-execiitor> liable lo the pay- 
inent of them, ond ihc delivery to either would sustain 
an action against both. And, as to tlie execution of the 
release, this was the case of a trustee called upon by hh 
cestui qm itml to assist btm in having certain bills of 
costs taxed, which, Irotu a setisc of duty, he had agreed 
to do—and wJml connection had this wiili (he leleasu 
which ho had executed, to which /I was no party, and 
the taxation of his bill a mere matter between himself 
and his cniployers, as to which no release existed ? That 
if, as alleged in his affidavit, the bills were actually de¬ 
livered to Hazard in ISOG and 1807, that circumstance 
could m like no diiTe re nee in the present case; the de¬ 
livery of the bills not having been acted upon until Augitst 
1810, when they were first delivered to the defimdant ; 
and when it was clear that flazardj if ho i.adcv'u- pos¬ 
sessed them, must have liiuiself returned them to bis 
solicitor;—and, with regard to the fact of the delivery 
VoL. Ill, u . at 
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?L 

Lane* 


at a^Jj *4 'Vfls oliscrvabic tfiat Hazard had iimde noafTi-' 
davrl^ and tliab upon the whole, it wob evident that lbi» 
was a ease of p;ross collusion between Hazard and the 
soJjcitor for tho plaintin^^ 


Sir 5. RomUhf^ in support of (lie application to dis' 
charge the order of taxation. 

and Parker^ in support of the order, referred 
to the provisions of the,statute, S 6Vo. IL c. 23. s. S?3- 
which would be defeated, and rendered altogether nu¬ 
gatory and abortive, if, in a case like the present 
of the parties ciiargeaUle refusing his consent to the 
order of reference, should be held a suflicient ground 
for denying the benefit of the tajKatJou to llio persona 
beneficially interested, Thai, where any part of a so- 
licilorN bill relates to business done in this (Joiirt, the 
whole nia}" be taxed, although part of (he business was 
for other persons jointly with tlie party iip[dying. 
J^hrgeramw Sandiford{a). And, with regard to the 
release given to the executor.-^, and the objrclions 
foundei) on length of time and acf]|uirscciJ€e, tliuy citi d 
jralmsiny V. Booth (b). Ncz^ttiiin v. Paj/nr (r), (Sec 
also tlie late cases of Ban^stfilJh v, ^Paalo^' (d), Ci>oJi v. 
Stlireeiv)^ Pkndt'rkath Fraser and the uutliO- 
ritics referred to in eiich of tliein.) 

The Ijojid Chanckllor considered that this was an 
extremely important case with reference to general prin¬ 
ciples* An application made to the Court by one of 
two trustees and executors, who has himself hardly at 
all acted, without the consent ofhis acting co-exccutor, 

(<i) 3 Bro* 233* <d) l4 Ves, 363, 

(by 2 Atk* 25, 27, (c) 1 Vcs. * lien* 126* 

(r) 4 lira. 350* 2 Ves* (/) 3 Ves* & Bea. 174* 

juH, 199, 


for 
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for tho taxation of their ssolicitor^s bill of costs, is 

alleged to Inive bi?on long since jjaiJ;—atler a foil set- 
tlcmejit of ncconnU ivitli tlic ^rsiijis /jnc intslt and n ro- 
lease ^ivoii by them j“t!ijs application suppoi ted by 
allegalioiis of grosip over-charges j—*-WJiel]ier the soli' 
citor sliuJl tje permHted, ujider such circiunstunces, to 
avail himself of the payment by the tniKtees and stili^ 
sequent ncqnicsceiice, or to say that, by reason of the 
lengtli tif Limcj lie is deprived of the means, vvliidi be 
nugbl otherwise fiavc hadj of defendiiig the propriety 
of the charges wblcb are now called in qiic^^tlon I His 
Liordship said lie would look iiTto the alTidavits, and 
give lus opinion on the case after full consideratioti. 


1817, 




11 - 

Lane* 


111k LiOrdshi[i pronotJiiccd jedgnieut In (IjIs cas^O“ 
wlioii, after jecapitcibiiog the principal fact^j he si id 
that lie should lay the release altogether out of tfie 
question :ik against iMrs. she being a fiuno 

covert, blit that, in any case^ he could not have held it 
as entitled to consideralioa agtiiiisi the right of a party 
lo have liis costs taxed under (he statute ; and, mi tlic 
other points in I lie case, his Lordship held that a 
Ircctor cuiinot be allowed to interpose the paynient of 
bis bill of costs, by u person in the situation of a trustee, 
between liimseifand the parties (que ifttsi) for 
^^hom be was at the time aware that the pocsoii who 
paid him was no more than a trustee—ai^, here, an ex¬ 
ecutor acting for Ibc parties benehciatly interested 
under the wilL^—That the a ^iiah que iruH^ wliose funcM 
were to bear the whole expenses of the suit, bad a right 
to make use of the name of their trustees and execu-^ 
tors^ (giving them proper indemnity,) to obtain a tax¬ 
ation uf the bill for, although the?™ trustees and ex- 
eciitora would be entitled to retain or be paid any 
aiojicy which they had expended, )ct tiio taxation of a 

V 2 solicitor’s 



293 


CASES TN CHANCERY* 


18 IT* 

JI.lKAHn' 


tt. 

La' s> 


soUcilor^d bin could operate no injury to them, as the 
solicitor could hove no right to demand ngalnst them 
more tliiin would be allowed on tavation, 

I'he upplication to discharge the order for Ux^utioii 
was consequently refused, hut without costs* 


AugudlU benjamin MiCKLETHWAtT, and MARY 

his WitOj nnd Others, - * Rr,AiNTirF 9 ; 

AGAINST 

JOHN MOOUE, and SARAH his Wife, and Others, 

Dp*FPNnANTS* 


T he bill was to set aside a partition of estates to 

which the phiiiitillh and wife and 

the defendants Moora and wife were entitled, in riglit 

of the respective wives, as coparceners, and tor a new 

puttiliou* The greaud'S upon whidi the former ]>tii'- 

titioii was sought to be set wav gro>s inequality 

in value, and concealment and fraud on the part of 

the defendants; and the former pai t of the charge was 

Bixiglit to be siipporteJ in the bill, by a staienicnt 

Ihal Iho whole of the estates tu question had lately 

the particulars, estiniatcd and valued by Mr* Tftoaw'i Gcc, an 

vere contained land-valuer and commissioner, under nets 

|W a schedule to 

the bill, the answer denying the accuracy of tlic Tiilarttloii, but alleging 


On a bill to ^ct 
ahide BL par- 
liiion, on tlio 
ground of in'- 
erjuality, mid 
for a now p;ir- 
tilioii, stating a 
'vnluatlon and 
esUniatc, the 
gross mult of 
whicli} without 


that the defendflut was unable to itt forth iu wJial piirticolajs it was 
inaccurate, by reason of such omi&siov ; a ];notjon liy the dofcmlant for 
production of the valuation, and papers, iStt* relative thereto, refused 
with costs^ 

Where n. defendant seeks the production of deeds, ^c* stated to be 
in the plaiutiJf^E posscssioti, the usual course is by iilhig a cross-bill: 
but Buch a case oa the present would not, even if a cross-bill wcr6 filed, 
flu^ce to obtain an order for the purpose. 


of 
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ofinclostii'c; und that flic ivhole of the niincrals had 
been also lately valued by iVIr^ ylndroi^ Fauidfii an 
experienced muicrylegist; and from isuch valuation and 
estimatOj (ulitcli wa?< alleged to be a true aiul accurate 
valuation and estimate) a summary sfatcmeiit vvliereofj 
and also of the valuation of tlic two lots made previoug 
to tlic execution of the deed of partition (vvluch was 
sought to be fiet aside)^ the plaiiilins liiul set forth in 
a schedule to their bill, it appeared (as it was alleged 
the fact vvas), that Jot 1* (the-^^hare of the defendants) 
consisted of S^l 2r. 3Sp,j and was worth and 

that lot 3. (the share of the plaintconsisted of 
IM^r. 2r. I5p. only^ and was worth SOOJ/, 


mi. 


ftllCKCE- 

I'linAIT 

Vt 

Muonn, 


The defendants jSfoore and his wife, by their ari- 
Bwcfj denied the chargos of fi'und and concealment^ 
and also of iiiCKjuality of value at the time of the 
partilioUj aceouritiiig for any jn ewent inc^juallty ivlileh 
might exisfj from the change of the times operating on 
the value of diilbrenl species of propertyj and from 
subfseqxicnt. alterations aiuL improvements in Iho slmre 
of the defendants ■ andj with regard to the valuations 
said to have been made by Met^srs, 6'ee and laufds, 
they denied the accuracy of such respective valuations^ 
but said that, in the staleiuent set out in tfte schedule 
to tlio billj iho gross amount of tlic same only w'as 
given, iJie particulars, ontiual valitOj and number of 
yearn purchase, oii which the same ivere calculated, 
being omitteil in the said statement, and tliorcroro tliey 
(the dcfcjidants) vvere unable to slate in w hat particular 
respects the said valuation and statement were incorrect 
and imperfect. 

A motion was iioiv made, on the part of the de¬ 
fendants, that iho plaljitiH's miglit in fourteen days 
leave with their Clerk in Court the entire valuntiou 

1 and 
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and ol' the estates iLicntioncd in the bfH to 

ftAve hceri by Mr, Thoma$ with the obscrva- 
tioijf-’j renuirks, ami letters of the said Thomas Gee 

nn^' the entire valuation and esilmuteH 
of the minerals mesilfenefl in the bill to have been made 
by IM r, y/jmVfiL' with the observations, reniivrkB, 

and letters of the said ylndrctc Tmthh relating IhcrctOj 
and any lnstriictini;s ^iveii in writing by the plain tilTs 
or any of them, thrlr or any of tlioir agents or soli¬ 
citors, t{> tlie said Thattvif^ Ocr and TaiMxy 

or either of tbem, re^peefang the same, with liberty 
for tlie deJinidantSj their Clerk in Court, agents, or 
fioli<'Etoi\5i, to iiispeef or peruke the ^-aiuej ami to talfe 
ccinos, abi-lract'^j or extracts lliereof- and ako tfmt 
the rh'feudaiits, or any of (hem, after having inspected 
and perused (be Raid documents, may be at liberty 
to amend their answer^ or respective aiiswerf* to the 
said bill/^ 

/?e//and Jlarnsoif^ support of tUeniolion, referred 
to Pntrt. Pfg- Tib mid where 

it is i-iaidj “ W^boro a deed in thr ^ilainlilf’s 
nu'ntloiicil in the plaiiiliif’s bill, vva^ necessary to 
the dcrendaiU’s niakirii; bis dcdoiice a full ansner, llie 
Court ordered the plaintiIf sbotild jiini a ro|)y 
of In an anonyiiion^ ra.se in H/r/rJ/.? (/j), nldcti 

^^^ls an nppircatmn by a defendant against the plain- 
tilT, (ail c ;eeuier,) for payrnent into t'lmrt of u balance 
alleged in ihc bill (o bo in the bunds ot the phiintilf, 
TjOrd ThHyhy:c ex propped liLs siiqinse, saying, “ Did 
you over kuow an instance of a dcft'iulaiit'e ajiplylng 
against a pbiintift', i.cn lo produce dtrdsy If you 
WttUt it, you mii 4 jt file a cross-bill for the purposed* 

(a) Wyatt’s VaL p, I6h (i) ^ Dick, 77M. 

But na reference U subjoineiL 

Howerer, 
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Iloivever, iii a latt^ casp of Picl^cnfig v, 

^vbfch was a suit ftir an acfoiiut lu^twccii the t.‘\L'C(!tor 
of a doceasijcl partiKT ami lUe siivviviji^ partuer^ tlic 
dpfeudynt lia\iii^ movoilj bclbrt! aiiewor, for a proJiic- 
Ifoii ajid iiispc^ctioii of llic‘ [mi'tncri^lirp accouuts, wliick 
was re?iistod on tKe j^round tliat tlic defendant ought 
to have filod a cross-bill, llis Cordsbip, bo 

refused tlie iiioliou, tiuggestod tliatj if the dofondant 
Jn >^ucb a case Jiad put in an ausuci', slatiijg that the 

II 

bill called for a discovery ivJiicb lie could not make 
com pie toly ultbout seeing the parUierstiip book^ and 
accounts, tbe same being in tho'^hajub of tbo plaljitilJ^ 
it ndghl lie pos^iEde ibi' iuTii to obtain suc]( an order 

widionL tiling a cross bilb 

1 ? 


1817. 


iVIir KiiC- 
TUU AlT 
V* 

Jhloonc^ 


Pepf/s coni!'['(. 


in Davcrif' v. ])iriLt}\< (ff)j tfie Court discharged an 
order nbicb bad been obiaiJied by llie detciidant to 
in.^pect a deed pn)>ed by llto plainliIf in the cause, and 
r«ten t'd to by tlic depositiun. In /f VA y v, Phk^r (c), 
His Ijcjrdddp lefiin^ud a motion by a dcfeiidaiiL lor 
bisjiectifjn of letteiH leferred to by the plaintKT’s do* 
positions as C-vliibits, ivith cohU, observing that such 
an application iiitist be very familiarj if llscre were 
not some objection In it, and be never bennJ of sueb 
II i] ml Ion. i^voii n jilaijilili^ tliougb be bas a rjgfit 
to tlie inspection o!' deeds jidmitled to be in llie de- 
tbiidaiifs possession, ujmji wbieb bis own title rests, 
eamiot compel Ibo j^rodocliofi of Ibose relating only 
to tlie defendant s title, winch in indepencJeid of bis 
own, was determined by Lord in Jtmkti 

V. J)ori' (d). And ill Aih/it^ v, (c), the Com t 


(^0 Irt Ves. i>i4^ 

'2 l^, ms. 4to* 
(r) 7 \'v^. 41 K 
((i) 1 l.i. 


(e) 14 Vcs. ^^11. And w\: 
tiKhardsun^ \ S iVfiu- 
■alinds Itepurt*:, p. 7, uml 
rcieicEUTji ill tlierintr, \k S. 

p'bist d 
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MtCKLEh. 

I JJTI'A JT 
D. 

MotlltJE, 


refuficd a niotion for a production of deeds and paper;; 
referred to as in the defendant's possession, but oot de« 
EcrihctJ^by the onswer or schedule^ and without an offer j 
ti> produce them. 

The T^ord Cfiff7it:cU{}r a sited whether the plaintiff 
by his hUi stated the documents in qnostion to be in bJa 
possession; and was referred to the statement in the 
bill already mentioned^ which wii^ contended by Bffl to 
be equivalent Ib^ valuation huiii^ alleged to be made 
With a view to the prcscut ^tnit far a new partition^ 


77re XniOiiO Cji AA'd^oi^Ok. 

The case cited of PirKTrirt^ v, is very dif¬ 

ferent from the presold. There the bill was for an ac¬ 
count of partners I dp tlealings; the piaiiitiffiiiHl defend¬ 
ant were jointly entitled to the possession of tlic ilocu- 
mentsF, the production of which was the object of the 
motion; and I then stated that i thought I romembered 
an instance of nn applicorioti by a defendant niulcr fiiidi 
circuniEitaiices lo Elay ] 3 rocee dings for want of an answer 
until he had been assisted with the inspection sought; and 
that that sort of motion luigbL do wdthimt 'u cross^bill. 
JJut this case gomi niucJi further than any J li;ivo over 
yet heard of; and, even if a cross-bill nerefiled^ (which 
is the iiHuai courso^) 1 shoiilld not here be able to com- 
pel the production of tfiesc documents. 


Motion refused with costi^- 

(n) tU Vcs. 4ti4- 
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PAYNTER HOUSTON, 

T his a lilll Ulccl by tlic plailitifli on behalf of 

therase!vca and all oilier the speciiilty and simple 
con tract creditors of the testator Jfljncs Jftm/ Houston 
(lieceased) who slioiilJ come in and contribute, flrc. 
TFie usual decree was inadr, whereby it was referred 
to the Master to take an account of what was due 
to the plaintiffs and alt other the creditors of the 
said testator ; and a motion was'no^r made on bclinlfof 
Sir John Hart, and others, liankers, surviving 

partners of the toj^tator, chiiininf^ to he creditors in 
respect of their dealings as hankers w ith the testator 
ju his separate business of a inercbaul, that the Master 
nii^/it lie directed to admit them to in befbe^ liiiu 
and prove their delits Tinder ihnt decree, and to 
cced upon such proof, the Miii^ler having refused to 
proceed upon the cIliIiu winch they Iiad made in re¬ 
spect thereof* 

By the j^flidavit In support of the motion It appearetl 
tliat the (estiilorj on mid previous to the first of 
Jamatrt/^ JSIO, carried on husine^^ a^i a merchant in 
partnernfiip with the Ifmimirable Swiou Frtmr^ under 
the firm of Frmfr^ lIoHstonf and f7u."an<! tliat, 
bcin^ so concerned, i]^Gy( Fraser und Ifoustojt) nl 
the time aforesaid enferod into partnership n itb the 
claimants (Sifi/oAn and othm) as bankers 

under the firai of Simon Fraser^ Godfrej/^ 

SAflK?, Btirbcr^ and Co^ by virtue of certain partneriihrp 
articles That on the same (lay the house of Fraser, 
Jfoiistoitf and Co. opened two iccoimts (one called 
the separate, and the other the general account,) with 
the banking firm of Fymer, Pert tug, and that 


Jai^ IS* 


Under the usual 
decree for An 
account on a 
hill hyereditor^ 
the re¬ 

fused to pro¬ 
ceed upon the 
claim of thesur^ 
partners 
of the tes^tator, 
in respect of a 
flnht alleged to 
he ilue to them 
nii the jjaliiRco 
of certain deal¬ 
ings het^Teon 
the partnership 
and the lestn- 
tm iu: hts sepa¬ 
rate capacity: 
but, ou motion 
to be admitteJ 
to go in heforo 
the Master and 

I 

jjrore this debt 
under the de¬ 
cree, it was re¬ 
ferred to the 
Master (o take 
the acconnt. 
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Va 1 fri'i t^i 
r. 

llOUiJ UN, 


ill tlie course of biiUncss the eaid hankinglmujic 
Celine under large acceptances for them* That Shmn 
/jv/iTr, having died, tlie bii^iiiiess of tlie mercantile 
firm nas cariied on by the testator on his own 
neparnle account, but still in the name of 
Jlousioiiy and Co* and the accounts with the banhing- 
honsc were curried on in the same uianri'^r as beibre 
JWscr’s death. That, on the 8tb of J&tl, 

partuerhUip arliclc-s were oEitercd into belivcon the 
claiinants and the tcbtaturj to curry on the business 
of bunkers for fourteen years ftom Ja^titan/j 1811, 
the futercit of any put tiler whu sjiotild die during 
the period of co-partuori^lii]> not to cciisc until the 
2tJtlj of Junt’j or 31 st of 7>rer?;j^>erj u bich should ITrst 
Jjujipon, after the decease of the partner fo dying* 
That in and Ocftfhrr^ tSl^?, thetc'Stator (being 

then in the individual capacity of a lucrcliunt, largely 
induuk'd to tlio banking ho use,) oxecuteil to a trustee 
for the ballklngliouse transfers of several bond and 
mortgage debts due to him, iiitd in each deed of truus- 
fer he (J/ojialon) covenanted Ibr the due payment 
of the debt then owing and all stuns that might there- 
after become due from him to the bankinghouse; 
iiLid ill Ortohey^ 1813, as a fui thor seciirilv execuicd. 
to the Kuuc trustee an assfiriimeut of debf,^ due to 

!i? 

him from scveial fnsolvcrit portions, and in fSIt, also 
jjliiced ill the hands of the sa*d biinkiiighonse 
other seenrilits of comparalivoly small amount* Tliai 
the IcstiiLor died on the Jl2th of Orlohrr^ 1811, 
having nnide lifs uill nod apjiojuted the defi'iid- 
auls executors, and being, at the time of his 
death, indebted to Viic clahuants (as the surviving 
partners in the liankingbousc) in the balance of 
both accounts (the separate and general,) to the 
31st of I)f'ccmb£i\ lSl4j when his inin esl as a partjier 
determiued* Thai the partnership aceonuts of the 

lutiikijig- 
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Tmnkiji^house were regularly balanced and made up 
on the 30th of Jime and jfst of lycccjuher in every 
year, and the book‘d coiitaiiung the balance slieets of 
each year respectively up to the 3[pt of 
1812 were duly signed bv the testator, btit the testator 
being hi Scot/ami when the partnei’dup accounts for 
tlie )ear ending tliC 31st of DftYmfjrr ISIJ were 
balanced and signed by the other partners, the sumo 
were not fsigned by him, althoiigb ho froi[Vieutly pro¬ 
mised to sign tUeio, and assented to and received Ids 
proportion of tlic profits by a Imii^ifer to his^ account 
witii the bankliigliouse; and silpco his death credit 
bad been given to his arcount a partner in the 
bankingboiise for the full amount of lus interest 
thcreiu. 


1817. 


Pa VNTETt 

if* 

IIoOsTOy, 


The ailidavit went oii to allege that llie estate of the 
tcBtator (as a partner in the harikinghnuKO coii/d 
derive no Ix.'uefit fi'oai the debt owing from him fin liiss 
individual capacity as a merchant) k> the baiikinghouse, 
even if Iho hitler slioiild get tn and ii^celvo the wholo 
amount thereof, liecaithO tlso whole ilebL hud always heen 
and still leiuaincil credited in l!ie piiHner diip books of 
the l>aTl!;![ig5ouso as assets thereof, in the samo man¬ 
ner ail any fithor ])i'nperty of the partoci'-liip of whicfi 
they were in actual possession ; the SHiine hciiig treated 
:i 3 a gocid and Eivaihihle debt, and neier transit'rred 
to the debit of tlie partnership among hticIi of the 
outstamliog debit? as were cuiisiilcred bad or doubtOiK 

U was further stated tliEit there remained due from 
the testator’s estate in respect of such debts, after 
giving credit for the full amount of monio.s received 
or to be received by the clainuiiits in respect of such 
ftecurilics a.s were available, and for the value (so far 
as it could be estimated) of &ncli as were imccrtuin, the 
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Pavnteh 

V. 

Houston* 


$um of^O^OGO/. and upwards^ wholly uaeecureilfiave by 
the covonanta contafnod in the abore^^mentioned dtieds 
of tranfifer. 

Under the decree made in this cause, a charge was 
on thcSGth ot\^pril ISlfi carried in before the Master, 
supported by affidavit iji the usual xnanuer, for so much 
of the above debt as then remained due, Hlicrcby the 
survivin" partners in the baukinghouse claimed to 
be admitted as h peciaity creditors by virtue of the said 
deeds and secarifies. The charge was opposed OJi 
the part of the plahitini^, and, afler many attendances 
and much discussion before the Master, was amended 
at ilie Master^s su^^estion, and such amended charge, 
with an ivflidavit also in snpport thereof, left at lii^i 
office on the ^2d of JSI7, the solicitor for 

the plain!itn? having, long previously, inspected all 
the books belonging to tlie testator’s estate, together 
w ith all the securities, in order to ascertain from 
such inspeciion tlm state of accounts; and the affidavit 
stated that Ibis also took place at tlic Master’s sug¬ 
gestion. 

Several attendances afterwards took place on this 
charge so amojuled, the last of wlitcJt attendances was 
on the 5th of Juhj^ when Die Master said that )»e did 
not consider himself authomed to receive tho proof of 
the said debt, on the ground it wait nnderstood) that 
the partnership" mlct se formed an objection to the 
admission of such proof; in other words, that A. 11. 
and C* surviving partners of A, and cannot 

be admitted to prove a debt in a suit for administering 
the effects of D. 

By the application now made to the Court, it 
was sought oti belialf of these claimants to be per¬ 
mitted 
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ntitted to proceed in their charge before the Master, 
for the sake of avoiding the cxpciice which would ne¬ 
cessarily be incurred by their being driven to have re¬ 
course to other proceedings in respect of thoir debt. 


1817 - 



Pat^tter 


v> 

Ilo u^rOiii 


Sir S. I^otniHi/y //arty Coo At and Ilorncy in support 
of the motion. 


Bell and Wilson^ coiitrd. 

Finder this decree the Master cfiii go into no ac¬ 
counts that were not liquidated at the testator'g death. 
He has no power to exhibit interrogatories for the ox- 
aniinution of the parties cJaimjiig befure liiin. In 
Shnmorts fhfUcritl^r {a}, where leave given to 
exhibit an interrogatory Ibr the examinatlojMif an exe¬ 
cutor as lo the fact whether be nils indebted to iho tes* 
tator, that was penuitLed upon tlic ground that the ex- 
aTnlnatiopi of an excciilor under the iiHlial decree (bi- an 
account ought to ctuitain Mich an interrogatory; a debt 
due by an executor being assets; and the [itiliciplc 
wusj that this is an interrogutoryj not of the piirty, but 
of the Master; but it was exprcst,ly directed that the 
iiderrogatdry should he eoniinud to that purpose 
merely^—^not to go into an account, xvhich must bo 
the subject of ii distinct biU. The contract in respect 
of which this debt Iiypt accrued^ is only avaihibfe in 
equity; for at law no man can bind hirnsolf, as a part¬ 
ner in one house, to another house in which he is also 
a partner. Bosatiqifr.t v. ffVfiy (it). 

Sir S, Ilomilh/j in reply- 

It is objected that the Master, in this case, has 
no right to exhibit interrogator'es under the decree; 

(a) T3 Vrs- {If) 2 Marsh. 31S. 

but 
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PaYIsTi’R 

V, 

iJoUiTOA. 


but ji] tbo case cited in support of this object Jon the 
pflrfics resisted the Master’s taking tlie account,— 
H ere they consentctlj and the Master ivas actually 
proceeding to do so when this difliculty suggested 
itself to hiiu. 


Jlie Loan CiMNCKj.Lon. 

This f[uostion arises un<ler the usual Jrftec for an 
account of iissrls in a creditor's suitj upon a demand 
lu^ulo t^y the sinviving parluors in n bankiiighousc in 
which the testator hiiuself was a pariner, claiming to bo 
orcrlilorsoftlioir deeeasofl partner in respect of a balance 
due oil his soparale account with the parttierslup. A 
lute decision of a ("ourL of Laiv has licoti cited to shew 
lliat no frp;nf debt can he creak'd in iv"^prct of such a 
lransaclio[i, ll iiiay be sons it is t!ior<! Plaint!; huh 'I 
ffuH i'i a rii^lit docisiuiij ^liM [in‘rc is uoliiiiig more clear, 
than that, viltere au aecouitt is decreed^ llie trfitiiMr 
croditorj^ hav<* a rii^hl to he satislied ; atul that no dis- 
Irihulion of assets cai> take place until tjio accoiitiisfd 
all the creditors of e very dc'^criptSoit hme l>cen gout' 
into, (Generally speaking, It is the duly of the Maiitei 
tu luet't all the lUftlciilties that ui?i> arise in UnMls^^chargo 
of tliJH <ifjjce- In soiue uay or other, he nin^L so provide 
as that all tho accounl^^ both legal and urjuitables shall 
he ftr/ly takoii; so that the fact of liuvhig 

been a partner lu the haiisoj howev{“r it may alter the 
nature of his debt, is of uo weight at all willi reference 
to theriglit of the claimant!^ to have their account taken. 

Then it is said^ tlie Master k not iii a nituation to 
receive the claim, for want of a power to exhibit inter- 
rogaloriea with respect to it. ISut it slrike^i me that tliis 
never can be the case—that the Court cannot place a 
creditor tu such asitualion as tlmt his debt is not to he 

Tcceived. 
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received. It a[)pears to me that the master is bound to 
receive sudi a cltiim us this. Suppose there bad only 
been a few items on each side to be establisliedj can it 
be said that the parties must be put to tlic expense of 
filJjjga biJI in order to have suoli an account settledf 
1 think T have seen reports in which the Master has 
stated that be is not able to ascertain the validity of'sach 
claims without the necessity of a bill beinj^ filed for the 
purpose, Tlie princtplo is the same, although the difli- 
cuUy may bo greater, in the case of an account where the 
testator was a partner, than in a mere comitioii ca^c of 
account between parties standing in no such relaiion to 
each other. If the jMastor finds tliat ho cannot go on 
without an examiniUion of the partioiT upon iulcrro- 
gatories, and that it is necessary a conunissioii should 
issue, the parties insist a[>ply lo tliE' Court Ibr tlie jmu- 
posc- "rho only dihictilty in thes if! as to the set! led 
accotuiU —jiud if, witli Viderence to that, it iiecrr-ary 
to ascertain whellier iho accoiinls havt* been scMlrd f>r 
not, either a Iidl tm (lied, or the ([Uoiition suUiniU 
ted ft) tlic‘ Court I)y v\ ay of nioliou upon afVid.iv 


1817, 


Faynxch. 

1’, 

Jlouvro)^. 


) a]}preheud that It is the ^rEi''ler\s duly to go ou with 
the accounts until he fiiuU a dilUcidty arising liom. the 
waul of L^ufiicieat powers ; and then an application nui-ii 
be made to the Court, eiliter by the Masler or the 
parties, fo <[o that which is uecessany, in order to ^supply 
the detect of bis aathorily. 


llis Lordship concluded l)\ saying that he would speak 
to the Master on the subject. 


All order was afterwards made, by which it was re¬ 
ferred to the Muster to take an account of the dcalinf^s 
and tratisactions between the teetiuor, in hi& own right, 
and as the surviving partner of the house of i'Va^rrand 
and the baiikiugUause in which Sir John 
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V, 


I^erritig and the otlierdammnta were the then survirlag 
partticr^j end of what was due un the balances of rucU 
accounts lo either and which of the parties; and also to 
take an account of the parlnership denltngs and trans** 
actions as bankers between the $iaid testator and the said 
bankinghouEe, and what was due to or from the said 
testator on the balance thereof, with liberty to state any 
inatter specially—andj for the better takipff the said ac- 
couatSj the parlies were to produce bclbre the Master 
upon oath all deeds, book?, ^c. in their custody or power 
reUttlng thereto, and ivrrefol^ examined upon interro¬ 
gatories as Iho Master should direct, who, in taking the 
said accounts, w as to make unto the parties all just 
allowances. 


12 . JOHN F.DiMONnS, - - - Pi.,uKTiPr ; 

^ligustis. oMUISTOPHKll SAVKKV, IVIIJ.IAM KO- 

Mf)ND8 HAVKKV, and (Klirrs. - Dm-knuants* 


Dcfenflant ta 
an injunction 
bill, haTing 
fered the in^ 
Junction to go 
against him 
upon a i/^iJimusi 
the time for aii> 
iwering being 
expired, aU 
tliengli not uii* 
der an order 
for time, nor In 
contempt, 
quarcj whether 
he may demur 
alone; and it 
seems that he 
cannot be aU 
lowed to do so* 


T ins li as a niotioiii, on the part ol' the ptain1itT‘, to 
take a ilomiirrcr, wliicli had b<‘Oii put in by the 
defendants oft'the file for irregularity. 

The bill was by an heir at law, to have the will of 
hts ancestor, (by w’hich the estate in question was de¬ 
vised to the deiendaiit Cfiristophrr AS/JV<'ry in trust for 
his son the defendant JV. K. Savt'n/^) declared void 
upon the ground of alleged in competency in the testator, 
and for an injunction to restrain proccedinga in an hc* 
lion of ejectment, i.i which the defendants had obtained 
a verdict, and also from eeUitig up or making any claim 
to the estates under the said will* 

The bill was filed on the lf)tb of IfllR* 

Tlie defendunts appeared on the S3d of the same month, 

and- 
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'jccordtng to wlmt was stntcd to he the pnicLice \u 

cases oriiifunction hiJIi^, the pkuatitrs dak \\\ Court, 
Oil theolfi fiti)i'rrm/KT (blJoivio^ (w hicli uns iist^al tliiy), 
eppliod to tliucterk in Coiii t fur the ilelendaids, to know 
upon wliat ground the pUiiniitV^Uould take hisinjuiietion, 
—whetlier upon uniittachmont,or upon a (kitnuus 
/fi/e;?ito1akr the answer of tfiodoleji clouts' wJiorenpoii f ho 
clerk III Court for the doloTidants ^avc to the plalntilVN 
clerk in Court a note signed hy t)io solicitnvHi lor the do- 
fojidunts, III Ihcfie ivords: jMr* /Jrrrroj—Sir, ^'"011 %vi|l 

let tilts ijijnjictkm go upon the ground Jonst piTjndichil 
to the dcfclnl^ill^f^* Wkat f menu is, that we shall, on 
nccoiiiit of the great length orihe bill, want a?! the time 
>ve should he oiitilled to il thi^; was not an injurictfoii 
hill. Perhaps you will (konrroie lliliik (he groin id 
should he upon anattaclinient/' ivliieli /Jrrr^'^ (ivlm 
was the agent for the doll'iukiiits' clerk hi (knirt) had 
^ahjoined lU Jus own liandivi iling, On a 
And, ill coiiHC^pience cd'this jiote so £lelieeR‘d, Um' coin- 
moil injunction was i^snud 011 the lOLh of (IIk- 

next pca! day after the hth) in the usnat form upon a 
tkdimitSf which form is as follovrs- 
X 

“ Wlici Qas, See. that,/. E. Fralli lately exliihited hU 
lull ofcomplaijit against yon. Urn >iajil, tS:c- dtdlnidaiitK, 
to be relieved tnucUing the iim1tc-rs tlierein contained, 
and i)iat you iim said dcfcnduril^, l^eiitg scrverl nfik 
our WTJt of subpnena coinmaudiiig you (o appear arul 
answer the said hill, have appeared accordingly, 
for dclfjf/ hare craved a commisshn to mtsiecr fhv 
coi/ttlr//^ and yet in the mean time, yon unjustly (as it 
is alleged) prosecute the said complainant at Jaw Jbr 
and tonching the matters in the said bill complained 
of: Wc, therefore, in consideration of the premises, do 
strictly enjoin and command you, ^ic. to desist from alt 
further proceedings at law against the said complainant 
V"on, 111, X touching 


I8t7* 


j^iivosns 

71 . 

Savcu V. 
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Edmovus 


£AVi;{LV. 


tnucliin^ any of llie aialters in the satd bill coiDphmed 
ofj until you shall have fully nn^ivcrcd the said bill and 
our said Court make other order to the contrary/' &c. 

The a/Tuluvit of the plaintifTs in support of 

the applicatrcm to have the demurrer taken off the file, 
represented farther that it was the practice of the Court 
to consider such note as was delivered by the defend¬ 
ants’ dork iin Court to Ixj a note prayiug a d/^dirfuts to 
{dead, nnswer^. or deniuc, not demurring alone; that 
the injunction which had isstied had been siihmittcd to 
by the defendants upon the ground that they had prayed 
a commission to take their answer In the country ; and 
that, therefore, no process of contempt was issued 
iigainst them for not putting in Ihcir answer to the 
bill, Thatj on the 7tli ,T(iiiU{tri/ 1817 (being seven 
weeks after the hill was filed), the defendants filed ii 
general demurrer to the bill, and had not pleaded to 
or answered any part thereof; and the deponent had 
been informed, and believed it to In? the invariable prac¬ 
tice of the Coti if, to consider a dciiuirrer so filed as 
irregiiliir, and that, after such note, a defeuilaut was 
not at riberty to demur alone, (w) No order for lime 
liad been obtained previous to the filing of the demurrer. 


Sir S* Romf/f// a rid Wakefield^ in suppoj t of the mo¬ 
tion to take the demurrer off the file. 


V>til and contra* 

This is a mere question of practice, but of very great 
importance to the defendants, who arc kept out of pos- 

(tf) For tlie grouiiclH of stmogcr In this nnse than ju 
this detnuriGr, see Pcmhtr- eUher of thoAC cited, there 
MrtVf halving been two trials at law, 

Jone^ T. J^neSj ante p, 161. and a. ferdkt iti one of them* 
The objection to the bill was 


1 


ttci^sion 
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f«9Aioii oftheeHtate to ilicni by an injunction 

obtained upon a biil uhicU it impo.^Atblo that the 
pJaintiff could support if the demurrer were properly 
argued. 


]817. 


EiJMONJld 

Savekv* 


If the bil! had not prayed an injvinctionj the defend¬ 
ants would, according to the cnmiiion courtse, have bad 
till the next term after the bill filed to answer or demur, 
aB he Rhoutd be advised; and this being upon the prin¬ 
ciple ofconvenieiice and reasonable indulgence^ it would 
be great injustice w'crc the practice to bedifferent, merely 
because the plaiutitTlms inserted iiti his bill a prayer for 
an injunction, and if, on that account only, the deleiuhiDt 
were refused an indulgence wdiirli it is thought right to 
grant la other cases. We admit that, according to the 
practice of the Court, if, at the expiration of eight days 
from the tiling of the bill, neiUier an answer nor ii de¬ 
murrer is on the file, the pbiintiffis enlitledto the com¬ 
mon injunction ;—that the injunction may bo fiad iu 
either of two way s,—-upon an uilachnieiK, or upon a 
dcdwmn to take the defendant's answer;—and dint in 
thi 6 case, the defemlRiit, baying the option ofTored him, 
pre ferred that it sho idd go upon a d^^dimus. 1 u 77u^ j^lKor- 
ne^Gci^crffl v’/Ii^achm^u (^0> **^**tion to take a de¬ 

murrer otf the file, which had been put in aftertimet'oi an- 
pwering was out, but before procciis ofcotitciupt issued, 
Lord 77iMr/cii^ said that a defendant, until lie is aRectcil 
by process of contempt, may put iu a deionrrer. To hold 
that a defendant cannot demur after an injunclioii has 
been obtained upon a dedinttts^ w^ould be to decid^^ that., 
in such a case ns this—a country cause, and tlio d ■- 
fendaut not entitled to bGS|>eak ati olfice co[>y of tiie bill 
till after uppoaruiice—there ciiii be no druiurrer at all; 
and thus, by adding the prayer for an itijunctioy to a 


bill 


Ca) 3 Bro. C, C. 

X 3 
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Vm 

SavjlHy* 


bill of discovery, the pJaiiitiir will In; enabled to obtiiin 
hidtrectly u discovery of facts ujjoti oath^ of whieli he 
may afterwards avail himself ul law ogainfit the defcml- 
aiitj which discovery lie has no right to demand accord¬ 
ing to the principles of equity* 


Hosides—tliG ilcdimus upon which the iiijnnctiou 
issuedj and which is the ordinary fiedimtts rcliiniablc with¬ 
out del a yj is n 01 the same t n p oi n t o f e fFcc t w i th tli e 
which is UEiually applied foiy which is called the upecitd 
fk'dhnHSf and is always accompanied with a certain period 
fijtcd for the retiirnj whereas in the ordinary drdhtms 
there is no limitation in respect of time. See Hinders 
Chancery Practiccj 229, S43* a 117, 

JIB* Prucl* Reg* This is not Bucti an 

order ns to procliidci n demurrer; and it is evident that 
this was tlic ground taken in JJime v* Uc- 

murrcr allowed^ hut witliout costs, because it was a de¬ 
murrer only, without any answer, and came in by 
commisiiion,” 


[In order to illustrate the general practice, and the 
grounds upon which it is foundedj the following audio- 
rlties were also referred to* Orders in Ciumcery, 
( Heames^ 172.) Pcmi y, hot if Balliinotr (/>), Jit iirkk v* 
Chi/ion (c\ Taijinv v* Ikfilacr (d). 


The Lono Chancellor took time to look into the 
practice, and just before the Court ended its sittings in 
the vacation after Trinity Term, mentioned the case 
again (as I have been informed), with the following 
observations* 

This is the case of an injunction bill* The time of 
answcriJig being expired, the plaintiff^s clerk in Court 

{a) 1 Vern* 2S2* <0 ^ Bro*214* 2Dick.G83, 

{If) 1 Dick. 27J* (d) 10 Ves. 444* 

siiys 
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say's to tlio clerk j'n Court for thedcfentlanis, floiT will 
you have the ^junction go ?—upon a or upon 

an attachment}—-to which the hitter answers, Take U 
upon adedimmy' and it is on this that the question arises, 
th. Wliethor, according to the praclico of this Court, a 
party havinf; returned that aiiiswer, and the injunction 
having issued accordingly, can afterwards he admitted 
to demur alone, It was coiiteiuled, on the part of the 
deleiulnnts, that he might do so, iuasmiicli as bo would 
not, in a common case, have been obliged to apply for 
uti order for time until Jatmarj/y and, having till (hat 
time to put in Ijls defeuce to (be bill, he might interme¬ 
diately demur. I have made much incjuiry into tho 
practice; and, fmiu the best sources that I have been 
enabled to discover, am bound to state it as niy opinion 
(without at present going into the I'easons for that 
opinion), tJmtj after a party has elected to have an iii- 
Junction taken ag<uiis( him upon a dedi/ttas poirsUfiffHj 
he cannot demiir alone. 1 ivill give iny reaKOUs for it 
herealLcr in the presence of the couhhcI by whom the 
question was argued. Hut, in the mean while, I I'epcat 
liiat ] think ho is hound hy the course he has adopted ; 
(or fjc may pj oceed to a conmdssion if lie pleases. 

j 1 do uol bear th«al the case has been meuttoned again, 
and apprehend that no ortler has been yet made: but 
ill Jdf}, A. )SI(k fo. 1^^!S4. is tlie following entry. 
“ fSli. lipoii motion by Mr. of 

counsel tor the plaiiiiiir /(dmomlx, and upon nllidavil 
stating ihc hill lilod, demurrer jiut in, ncross-ljiiniy tho 
delcndaut /T. /:?. Sorcry, filed nut[ic27(hof />£cc/j//jrr 
181 (i, notice of motion to take the demun'cr oIf the lile, 
the motion made accordingly and eoimsel heard, that 
his lonlship had not yet declared liis Judgment (bcreoui 
hut that the doponeiit had heeu informed and liolieve<l 
that the clerks in Court h;ul certilied that the dcjmirrer 
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KiiyoMDs 

SATtlvV. 


Jujie 27. 


Testator d crises 

to Hlltl IL 

(whom he flp^ 
points hiy cie- 
cutora) upon 
trust to aell for 
such purposes 
us lie shall ]ici^> 
after appoint^ 
anil then directs 
his debts to be 
paid by lib 
executors* ■ 
Under (bis 
derUe, anil 
Hm areautho¬ 
rised to sell for 
payment of 
debb* 


was irrogularJy fikd; ordered, that the plaintiff 
tnoTJds (defendant to the cros6*bil!) may have six weeks* 
time to plead, answer, or demur, after the defendants to 
the original bill shall have answered the same, or the 
demurrer shall have been allowed*’* { 


ilARKKR and Others 

The Duke of DEVONSHIRE* 

fJlKOMAS BARK EH, by his? ivill, devised all his 
J- estate real and persoTial to ihe plaintiffs, their heir)?, 
&c., to the use of Ihem (the plaint ills), their heirs, 
&c*, ill trust by application, sale, or mortgage thereof, 
or of any part thereof, to pay thereout whatsoever 
he should thereafter by will or codicil appoint* Ho 
then appointed the plaintiffs trustees and executors 
of his will; and proceeded to direct that hb just 
dcbla, funeral expenses, &c. should he paid by his 
executors; and devised the residue of his estate iind 
effects (after giving several spoctfic Icgaciea) to his 
eldest son, provided he Jived to attain fwenty-onc; 
if not, then to udncliever of hts sons shouhl first at* 
tain twenty-one. 

The plaintifh^, under this devise, contracted with 
the Duke of Dexomhhc, for the sale to him of part 
of the estates, for the purpose of raising money to 
pay debts; and they now filed their bilt fora specific 
performance of that agreement: to which the Duke 
answered that he was advised that, inasmuch as 
the will did not give to the ptatnliffs a sufficieiiL 

power 
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p(^wer to Bell for paymont of debts, and did rot provide 
that tficjr receipt slioiild be a sufllcicnt discharge to a 
purchaserj therefore lie- (the defendant) could not 
safely fulfii hiis contract, except ujuler the decree 
of tbe Court. 


1817. 


IIaukek 

v* 

The Duke of 
0LiroN&UJiiiit 


T'hc 4]uestion tvas, wliethcr thl^ was a devise for tbe 
payment of debts generally; for, if so, the trustees 
might make a good title, without the devisee or heir ;it 
law joining; and the purchaser could not Ih; bound to 
see to the applicalioji of the purchase money ; it Ijeing 
settled (j?), that, whore the trust fs for payment of debts 
generally, the pui-cliasor is not bound to boo to the 
application. 

J)rnj/on and for the plaintiffs. 

Coo^e and ^bcrcrombicy for the Jcfcjidant, contended 
that, the direction being for the payment of debtr^ by 
the executors, this Blicwed that the intention of the 
testator was to confine it to payment out of the per¬ 
sonal estate. 


To this it was replied, that the testator, in using tbe 
term executors, only meant to describe those persons 
whom he had provlou^vly appointed as his executors, 
and to whom he had already given his real estate in 
trust to sell tor sucli purposes as he should appoint. 

The MxaTiiu of ihc Rolls. 

The testator has given his real oetale to certain por^ 
sons, whom ho also appoints executors of bis will, upon 
trust to sell for such purposes as he shall aflerward^ 


(fl) iiee Sggden, Vendi and Taii'b. ^tli Fd. 41^*. 

appoint; 
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appoint ; and then directs his debts to be paid hy his^ 
executors* 


The Duke ctf In a Jatc case of tlie fsamc kind («), I held that such 
oN^iiuEi^* direction authorised a sale for the pa^iiieiit of debts; 
uLid 1 continue of tlmt opinion* 


Conscqiientlyj a t^pecihe perronuaiicc must be de¬ 
creed. 


(fi) J hiive not Urcii ablf' jp^cntly before the dccibjoa 
ii¥ iisrrrOiiii Mir lUiirie of Mi is of that heie reporled* 
case: but it Jiad occurred 


JtoUiS* 

Juiy K* 


CtlAllLES PECHl!:, 

ANO 

CHARLOTTE SSMJTII, JOHN 
Othersj. 


PnAtNTfrr ; 
PEC LIE, and 

Oj-.I'LNDANTS. 


A ^randbiMier 
111 coll si derail on 


U 


NDEll ;i decree by nliicli iL iviis rcrerreii to Ihc.- 

]\raHter to make certain inquirici^^ the Alaster 

f>f a bond from f^unJ that John Pichc (the tostofor iiiinieil in Ihi^ 

the father to plcaJingM) made his will dated the 8ih of Novciuhf:^ 
gran! him un 


annuity of ^Ol. duriiig Ids lifCj enters into a counter-bond with the 
father cniidilloned for paynicuL lo tht son of a like iiuuuUy In case 
he was not hulTLcieittly provided for ilurinf^ the life of the j^randfather, 
exclusiye of any uKowance from his fither,’^* The son ohUinii^ ihreuEjh 
some other interest} a place in the Drdr liicg cflicC} with :l salary ex- 
cccdiiif^ the amount of the annuity^ 

Jfeid^ that this wag not a sulhcicnt provision wilhiii the meanijiir of 
the bond, being an offLCo only during pleaisiirr, xvliercns; the provision 
in the contemplation of the parties must Juive been one of a permanent 
nature* 


ISOfk 
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18O0J whereby he expressed liiiiiself to the following 
effect:—“ Whereas I have given my son a boml subject 
to my willj to direct Jiiy executrix orexeeutor hereinafter 
named to givo a power of attorney to receive 50^, a 
year from my long annuities during hfs life, and should 
he die without cliild or diildrcii lawfully begotten 
the surd 50/, a year to fall iftto the remainder of my 
property/’—The Master further found that the 
testator, at the time of making Ids will, had living 
one son (the defendant John Pechc) and a grandson 
also named John Pedu', (wfio was the younger son 
of the said defendant), and that the testator gave 
to his son the defendant, a bond, in the penal sum 
of 500/., the condition wlicreofj after reciting- that 
the testator had agreed, (in consideration of a bond 
from his son tlic dereiidant, by which he bound 
himself to pay the testator an imriuily of 50/. during 
his life, in case the said John Pcchc the grandson 
Ti'as not stijficivnih/ pro'nhhd for during the testator’s 
life, exclusive of any allowance from his hither/’) to 
give to the said John Prehv (the grandson) an annuity 
of 50/. during his life, was that if (the testator) 
Jiis heirs, executors, fee, should from time to time, 
&c. during the life of the said John Perhe (the grand¬ 
son) pay to the said John Pcchc (the grundsoii) an 
annuity of 50/. (as tliercin monttoned) then the bond 
should ho void, or othcrivisc remain in full force,” 
That the testator had not given any bond to his said 
grandson; but the dcfeadani John Prchii gave to 
the testator a couiitcr-hond in the ?ame pcual sum, 
conditioned for jiayincut to his thlhcr of an annuity 
of 50/, during Ijia life. The Maslci also found that 
these bonds were given in ccnse([iience of some disputes 
liaving arisen in the family, \Uicii tlie testator, thinking 
his grandson harshly treated by the dofendant his 
father, liad entered with the deruiidant into the en- 

ifaLicjneiil 


1817. 


P£CJ1E 

V. 

Smith- 
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gngem?nt irbrch appeared on the Hice of the bonds; 
in pursuance of which the annuity waa regularly paid 
by the defendant to the testator till the iby of bia 
dcalli, and the testator also allowed the like annual 
sum to 1ii» grandson. 


The cauE^ coming on for further directions upon 
the MaBter*s report^ by an order dated the 27th of 
June. i815j the Court declared that the above-men¬ 
tioned bequest in the teslt^tor^s will was meant to be a 
satisfaction of Ihe bond given by the testator to the de^ 
fendant John PfcM tbc bis (the defendant^K) sou John 
Pcchti and it iras referred back to the Master to en¬ 
quire whether the last mentioned John Ptdii had been 
provided for within the intent and meaning ofthe bond; 
with liberty for him to Ofjply to the Court, and further 
direction^^. 


The Master made his report Jn pursuance of this 
order, stating the substance of several affidavits which 
had been laid before him relative to the appoint-* 
meat of John Pcchii (the grandson) to a place in 
the ordnance oflicc, with a yearly salary thereto an^ 
iie]i;ed (the amount of wbicU yearly salary was at 
first bS/,, and had subsequently been increased to 
'* nearly 200/, pet annum); and it appeared that lhi >4 
appointment, W'hich hud taken place in the Itfc^timc 
of the testator, and before the date of his will, but 
subsequent to the hoitda being executed, was ob¬ 
tained without the interference of his father, the de¬ 
fendant Joftn PechL Under these circumstances, 
and particularly adverting to the amount of the sa¬ 
lary, with reference to the bond, the Master was of 
opinion that John Peche (the grandson) was suF* 
6cicnily provided for W'ithin the intent and meaning 
of the bond. 


The 
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The report was excepted to, and the exception came 
on this day to be argued ; when Dois^destctU^ in sup¬ 
port of the cxceptionj laid the principal stress on the 
nature of the office held by the exceptant, which was 
during^ pleasure only, and from which he was conse¬ 
quently liable to be dt^icliar^ed at any period. 

V| 

Sir S. and far the Master's report. 


181T, 



V* 

Smith*. 


THg Master of f/tcRoLi-S held, that a permanent 
provision must have been meant by the testator, and 
in the contemplation of both parties to flie bond ;— 
that the olTice in question, though its continuance 
might become more or less probable, could never be 
rendered certain, as it must ahvays bo subject to the 
ca«;ua]tjes of illness or other incapacity, and conse¬ 
quently w'us defective in that which lie considered ns 
the indispensable requisite of the intended provision. 
Ilis Honour consequently allowed the exception, and 
declared that the exceptant was not provided for 
within the meaning of the bond* 
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Mjf 12 Ij li3. 


His Majest^^s ATTORNEY GENERAL (at the re¬ 
lation of JOFIN LEE MARTVN, Clerk), 

Jnfousiant ; 


AND 


GEORGE (iUOTE, 


Defendant, 


T he Informiition stated that Lciitiu being 
possciisccl of a const del u bio personal estate, and 
(amongst other tilings) of monies in the public stocks^ 
and in particular of long annuities to the amount 
of about 400/, a year, duly made ber lust mil dated 
the 30th of December 1805, wlicreby, after appointing 
certain persons to be trustees of her will, iihc proceeded 
to the elTect following :—“ I give and liequeath to 
the minister and churchwardens of the parish of 
Greai Jhiefe IIill in the county of Bitcks^ bL per 
(mmim Dunk long annuities, and I give to the minister 

cadi j to the govGriiors of )?- lOOf, long nnnuitlEs stock ; mid 
per annumy farther part of my Hank long annuities,*' upon trust to 
npjilv tlie iulerost aud dmdeTiil!^ to and for the use of 7*. till she 
attmtiif *lly and then tn Iran^^fer itic said 30f, par atttium lir^iik ’.nrig 
annuities" to the said /J.^Shu then gives to JiK 6'. 150/. Jkiuk long 
annuities slock, ami 10/.per arimim “ further jiart of my loii^' nii, 
uuUles," ri trust for //. tr.-^LSy a coeJidI, reciting, Whereas I 
may hate niaile a wrong calculation of the value of my fortum^ m tho 
fund^ si the time of my decease," she directs that tti case of defi¬ 
ciency, it may be deducted out of the residue, as she would have al! 
her legacies paid to the full. 

The testatrix was at Uie time of herdeaEh possessed of only Jii^L 
long annuities, and her pcr^nnal estate was i'l^ufTiclent to pay her dehtSHi 
Upon a que.^lieii whether the treasurer of 6'. was eiitUkd to a legacy 
of MXH* long annuUjes stock, or only lo 1CK)/+ to be lalscil Uy the sale 
of stock to that amount, //^W, that it was a specific legacy of so 
much stock, iiuil decreed accordtngly- 

Will not to he construed by something r/cAorr, as by ilic stale of 
the jiroi>ortyj whcroiio latent aniliiguily." 


IVslatrix gives 
to the minlslor, 
&c. of A, 5i, 
per annifm Hank 
loi]g niiMUities ; 
lo (he minister, 
ficc, of U. bi. 
jier t/nnum like 
Uaiik annuities; 
to the treasurer 
of C, and ]}, 
IIX}/, long an¬ 
nuities stock, 
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and clniti;hward(?na of the parish of TFfrrgraTic ff'-i' 
n>mum like Bank annnhies, in trust for the poor of 
their respective parishes^ and to be laid! out for them 
in bread or meat cvi^y half-year when and as ifio divi¬ 
dends or yearly jiroceeds thereof shall become due and 
payable; and 1 give and lK!C[ueath to the treasurer for 
the time bcin^ of Saint B(irlffoloJttrz;;i's llo^^pital In 
L^ndon^ and to the treasurer for tlie lime Iseiug of the 
I'oundiing Hospital near Quern Square^ l^oudou^ tOO^- 
lon^ annuities stocky cach^to be applied for the use and 
benefit of the said respective liospitals j and I f-ive to 
the Governors for the time bein^of the Charity School 
of Saint George the Queen Square^ JOOA Jong' 

annuities stocky to be uppUed for the use and benefit of 
that charity* J give and bequeath JO/* per amnim^ 
further part of iny Bank long annuitiesj in truit to re¬ 
ceive and apply the dividends and yearJy proceeds 
thereof to and for the use of Ih'ightOH^ spinster, 

until she altaiu lier ago of hventy-one years, andj when 
Aud so soon she sliall attain that agn, then upon trust 
to transfer tho said JO/, pernnnnm Bank long annuities 
unto tins said Lielitia Ueighlon to and for her own use 
and benefit; Init in case the said I^ctUia jyeightou 
should depart this life before she attains her said 
age of twenty-one years, then upon truiit that my said 
trustees or the survivor of them do and shall transfer* 
tlie said sum of per nnmtm Bank long annuhies 
unto the said Mj\ WUlUmi fktherdm^i bis executors 
and administrators, to and for his and their own use 
and Ijcnefit; and f give unto the belbro-uainecl Mn 
W, Cutverden liOO/* Hank Jong annuities stock, and 
1 give Mrs, Cw/z'er£/c« 20/. for mourning; and I also 
give and bequeath 10/* per annwr/i, further pari of my 
Bank long annuities, in trust to pay the dividends and 
yearly proceeds tlicrcof to Mrs. I la mah Gearing (who 

lived 
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AtTOEI-^IA', 
(^f: sKfi u. 
t). 

CaoTE, 
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AfTOItKlY- 

GEN'm^t 

U, 

Grote. 


lired ui my lerv'jce many yaara) and her asaigni^ Igr and 
during the term of her life j and I desire that all my 
Jegaciesj debts, and funeral expenses may be paid within 
one month after my decease, S bear interest at 5i, 
per Ci^nt per mtnum after that dme^ until they are 
discharged." That the teatulrix afterwards made the 
tbilowing codicil to her will: And I give and be¬ 
queath to Mr. fFiiUatn Cttiverden a further sum of lOOi*, 
1 have before bequeathed him in my will. And whereas 
I may have made a wrong calculation of the value of my 
fortune in the fundei at the uncertain price they may be 
at the time of my doceasej I will and direct that, if there 
should be any dehclency, it may be deducted out of the 
residue of my personal estate, as 1 would have all the 
legacies and bequesU paid to the folk” 


The information, filed at the relation of the trea¬ 
surer of the Charity School of fhe Mart^/r^ 

cl aimed on behalf of the charity a legacy of lOO/. Jong 
annuities slock. 


The defcndaiil Grotc (who bad taken out admini- 
stnition, with the will annexed) by his answer, stated 
that the testatrix was at the time of her dcatk possessed 
of per annum Bank long annuities, but to no 
^other monies in any of the public funds; and tliak ex¬ 
clusive of the said long anitiiltics, tlie personal estate 
was by no means Gufticient to Batisly her funeral and 
testamentary expends and debU* J-le Gubraitted that, 
according to the true conatructioo of the wilt, and under 
the circuiuataihceB aforesaid, «tich legacy waa not to be 
considered aa a specific bequest of lOQ^. per annum 
long annuities, pari of the long annuities etandlug in 
the name of the aaid testatrix at the time of her death, 
but that the charity was untitled to so much only of the 

said 
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^id stock B 0 by a sale thereof would raise the sum of 

\00L 

JBeli Rud Haupeiij (blithe mformation. 

flari and for the defendants, cited Kirby 

-Pof/cr((j )5 and l^ortnereau v* I*oinl^. >(6) 

TJie Masteh oj'thc Roi^LS. 

There can be no doubt that^. ifthe teatatriT had ^iven 
a single legacy of “ iOOL ]*>ng anntiities stock,’^ the 
legatee would have been entitled to a long annuity of 
that yearly amount. Rut a doubt is raisedf partly from 
the circumstance that she had not stock enough to an¬ 
swer all the legacies she bad given in these terms, if they 
aro considered as annuities, ond partly from her having 
ill other instances specified her legacicaas consisting of 
so much pf^r nyit?ttm in Rank long annuities. These 
circaniBtancc^i do, I admit, create a doubt whether the 
testatrix meant to give I(X1/. jifr when she has 

not expressly said bo. Rut if she did not mean that, 
I aim greatly at a loss to say what it was that she did 
mean. For it ia hnrdly conceivable that any person 
Inteudiiig merely to give lOO/, in money should use 
the words long annuities stock.” 

In Fojinereau v, I^ohitz (0) Lord TAMr/onej-wasstruck 
with the enormous disproportion between the stock the 
testatrix had^ and what, by the construction which was 
contended for, she mu&i have been talien to have given ; 
the latter beiug ten times as much as tlio Jbrmcr. In 
a case precisely the same, 1 might be Jispo^d to follow 
that precedent, although, even there, it was not without 
great difficulty that the Court waa prevailed upon to ad- 

(d) 4 Vcs. 748* v. Leaptfi^iz^ll^ IV Vos. 

(b) I Bro. 47S* And see -IG'J. 

mit 
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Tuil the ex tr in file evidence as to the state of the pro|)ertyi 
]|} order to explain the ititention of the testatrix. In 
this case, there is not nearly stich a dimpropertmn; and 
the te&tatrix'appears to have herself enlertalned some 
apprelien^lon iTiat she liad ^iven more than her funded 
property ^ould be gulTicIent to satisfy. It is true that 
her dotibt is founded on the ancertainty of the price of 
the funds. And upon that it h fairly enough observed 
that if she had throughout given portions of stock, (he 
price of (he fundi^ woubl 1>c wholly iinmatcrtoL But, 
on the other hand, (he apprelicnslon was absurd, If 
she meant gross sums of lOOA, instead of JM, prr 
/iMMiwt* Foe a yjjigte of her Jong annuities 
would have been much more than sufliciont, at the 
lowest price of (hem, to ]iay all her legacies, if con¬ 
sidered merely as pecuniary. 


With regard to her having used dhForent expressions 
in her different bequests, the whole ii ill Istooinaccnrately 
worded to adovil of any certain inference being draw n 
from that dlverBilv. Tfiere u^as a case before Liord 

p 

Tfntrlozi\ oi'Sifjjford V. liorion 00, *n which the same 
variation of expression occurred, '^Die (egtator gavo(o 
bis daughter UH)h long annuities, to the plajiititf 

50^, l(^ng annuities, and to nnother per^^oii bO/, long 
annuities, to be laid out in cliarity at liis cllscrction; 
and Lord IVmrhiti held all the legacies to be s[>cctfic, 
and directed a transfer of so much long amioities. In 
fomermu v. Poinh^ tliere was some ground for 
holding the legacies to he of money, and not of stock, 
from the expression the sum of—stock” used in each 
of them. And in the ultimate judgment stress was 
laid on otlier peculiarities of expression which do not 
occur here. 


(a) \ Brf>. 


Under 
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Under these circtmtstonce^ the question comes 
round to this:—whether^ u» Iha words used are pro¬ 
perly descriptive of so much t^tock of Rank lon^^'a^tini* 
tiesjj it appearpj ns (Ijord Tfturhjo tlioiifrlit it did in 
v* PohdZf) per fuel clear, from other 

circimistaiicesj whidi amount to deuioiistrntion, that the 
testatrix did not mean them in that sense 1 think it 
does not; and that Iherefore 1 am not warranted in 
striking out, or leaviri" inoperative, the words ^Hon e; 
annuities stock/" ^Vo atilhorjse a departure from the 
words of a will, it h not enough to doubt wliellier tlicy 
were used in (liesen^KJ which they properly bear, Tlie 
(’ourt oii^ht to be quite satisiied that they were used 
in H different sense, and ou^lit to be aide distinctly to 
iwiy what the sense ifj in which they were mount to be 
used, A legacy of 100/. is a dilltTont tiling from a 
legacy of 100/* Ktnck* Tim tcHtuliix baa expicsi^ly 
given “ IDOL long annuities stock i” but > am desired 
to hold that she meant JOOA in mimoy, or sncli a poj- 
iion of stock as would be equivalent to 100/* in money, 

I do not say it is not doubtful whellier slie may not 
have meant this;—but there is not ciiough to Sshew 
clearly that it is what she did meat], 1 must thevofore 
abide by tJiy words of the wdllj and decree accordingly. 
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T HAIIK J^tlchie and carrjin^j; on 

.J_ bu.sJin?!^^ Hti motchiints ot /JzTipool under the 


flubfcct only to 
he dlvr^trd in 

iiX^C. of tike ILI* 
tl«isi»QU'!U nn 
lht» certtJlt ate 
of fp|^istry iiut 
niJide 


The bin of £]iJc 
Ihe 

Juto prriprrfy in fifitt oV JtifcMc and Co», applied in JSI4 to the defend’ 

a ship ut sen, and others, brokers, (lit parUioi'ship under 

iho fit 111 of J^utso/i^ and Co. J for advances in 

money (o tlnr ox Lent of 10,000/, on the scciitlty of 
^oods, the property of /Hirhir and Co*, then in the 
Jiands of tUeuj the said /^^yoY, JiUtson^ and Co., 
It> which tliey consontnil, on JUfchie and Co* pro¬ 
curing sullicient securities for fho $imount of any didi- 
ivithiji ten diiya might Impppu. Jlififiic and C(^* then ap- 

ilf(rr tftc rtlum , w n i ■ .tl' i- i i i j i 

^ , i>hed to the idaiiililr!i. (who uere also iiierclnuii'i antL 

of the bhlp Lu * ' / ^ , 

pfirtnei'ii at Ltivcrpootj) and tefjuested them to neoome 

Roller of ;it. ■J^ach sureties j upon ii repreaciitntioii lliid the goods in 

torncy Lo sTj^ii hands of Jlutsottf and Co* won' mneh mote 

mi JudorhPhHMJt than sullicient Jn value to cover tlic iviiole anioimt 

ell the crrfitii of tfio proposed advances; mid the phitritiifs, con- 

cate, iMJt re-^ /itfmg in such reprcHentalitnis, ngreed, (togetlier 

VNjked by b. ish- unotlior bouse of Gnft/s, and Co,) 

riijitcy of tlio 

'vciuloi' ^uhsei|ucat to the eKCCUtlcni of tlie power, but prevjoii!i to the 
iiidoT'^rinetit ; lining p power only to do p mere furinaL act, whicii the 
bankrupt kiiubcir might have been compell&d to execute notwhh!»taM(Jing 
111 4 bivnkrupt^'y, and for a Tnluable consii icration* 

Therefuie in Ihii case, Ibe indorsement on the certlHcatc being niadp 
witliiii tbe ten diiys untlcr a [}ower of attorney, the grantor of 
had siin'fi become bmiiirupt:: Held a siillkciciit compfiaEicc ^vJth the 
terms of die lleglstry act* 


to 
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lo T)i?comt> auretiea accorditii^Iy " ijijmwliatc^ly aflrr- 
HMrdpj ill ]>ur.^uaTicc of an arrangement made for the 
eonverirence of Kvi ftriy /iV/so/J, find Co.j RiUfiic and 
Co. drew bills of exchange, dated the 9feth of Svplcmhcr 
J814j and made pay aide three inoiitlis after date, to the 
fimoont of the advanees agreed upon ; wlitcli bills were 
afterwards renewed from time to time^ on the sole gua* 
rantee of the plaintitfsj to Sepiemher 181.% when 2500^, 
{part tbercof) was paid oll> ami the remaining biSls 
were tillll further renewed to the 6tli of Ma^ch J8Ib, 


1S17. 


DsJtohr 

V- 

Ew ART- 


Ill })rcembcr J8I.% Wtehit^ andjCo. nppliedto EiiUnrl^ 
ftidfion^ and Co. for a further advance of ^0,00(1/1, 
width they also agreed to make on condition that the 
po^iLicnt thereof, anti of all other sinus ad\anted or to 
be advaticetl to them as aforesaid, {JuctuJiiig tlu^ '7,'iOOi. 
then remaining due ou the said bills of cxchangr,) 
slionid be secured to thcjn on certain ships, the property 
of /iifcfite and Co., w'iddi they bad sent to the I Tail J/i- 
and the cargoes and prtjceivis thereof The advance 
olViOjOOO/, was made accordingly,ill diHui'cimimes, from 
f)fccmhrr KSlffto lSlfi;and (among other secu¬ 

rities for the repayment width wore entered into in juir- 
suance of the agreement Imtween tlie parties) bills of 
wale of the ships were regulm ly executed by 7ii7rAiV 
and Co. to fCii'firty and Co. i with pawafri of at¬ 

torney, enabling certain persons therein named, Jointfy 
or separately, to sign an instrument on the certificate 
of registry of each ship within ten days j^oxl after its 
arrival at the port of Uverpoo/^ or any other port or 
ports ill Grcfit Brilahii notifying the transfer thereof to 
EiM^artj Rulson, and Co., according to tlie lot in of the 
statutes. Copies of these bills of sale were w ithin due 
time delivered, and entries thereof indorsed ou the afil- 
davits of the certificates and meinoraruta niudc in the 
book of registers, and notice given io the commissioners 

V y of 
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of cus(omi?j in every respect caiiformablj the pro¬ 
visions of tlie regi^Ulry acts for tfie ofTectual Imjisfoi- of 
ship^j at sea; aud by an indenture of dcfeuiianccj bearing 
even date therewith, after reciting itie circumstances of 
the transactions and the agreement between the partte6» 
it w as witnessed tlnittlic assignmonts and tr;insfersofthe 
said ships so made as atbresaid were upon trust (if the 
said E^'arlj Rtttsorij and Coi t^liould not in the incun 
time be otherwise satisfied tikc amount of tbcir advances) 
upon the arrival of the paid ships, or of any of llicnij in 
any port or ports of Orf tii Ihiialti or Jrt‘iu?id^ upon 
giving seven diiyV iir^tieo in writing to the owners, to 
niahesnfeaiid dispose Ihcrcof in such manner as to thcni 
(the said Co.) sbotild seem meet,and 

to apply the money arising from such sale or sales, in 
the first place, in payment of tlie expenses of the said 
assignments and taking possession, and of makiijg and 
completing the indorsciucntson tlic certificates ofregis- 
Iry thereof, and of any actions or other proceedings to 
be brought or instituted relative thereto; and of reason¬ 
able comm lesion, i ilmn to rcimiuir^e themselves the 
amount of tlieir advances inaile or to bo made ns afbre- 
siid, and all other charges and ox ponses; andhistly, to 
pay over the surplus to UUcJjic and Ce., or as they 
t^Jiould ajjpofof, Afiei these bills of .sale and other 
sccNritJes hud been completed, and on being informed 
thereof, the piaijitjfTs agreed to a still further renewal, 
Ainderstatiding that they were to have the prottctioii of 
^bese new transactions* Upon the arrival in Etigland 
of the several ships so assigned, Ez^nrty RiHson, and Co* 
took immediate possession ; and, xvithin ten days after 
their respective arrivals, caused the proper indorsements 
to be made, notifying the transfers upon theafhdavits of 
(he certificates signed by some or one of the persons 
legally authorised by virtue of the powers of attor¬ 
ney, They afterwards sold the ships and received the 

produce. 
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produce* On tlie 19th of Au^id previous to 

the mdorsempnt beinq; nmdeojj the certificates, 
and Co. becamebaiiki upts, and the deiendnnts 
Tobtn^ and were appointed their assigneeB* 

An action was a11teri\'ard$ commenced by Hid- 

and Co,^ ngami^t the plaintiflh as indorticrs of the 
bills of exchange, and the present bill was filed to stay 
proceedings in such actions, praying that the plaintifls 
might be declared entitled to tbe benefit of all the securi¬ 
ties to the extent of the bills, and that the same might bo 
delivered np to be cancelled; or, in case the deJendants 
Ei^uirt and Co. should not adnitt^fsets arising from the 
several securities so sold by them to cover (he amount of 
advances, then fbr an account, 3cc*; and, if necessary, 
that ail issue niigbt be directed to try whether Rtfc/nc 
and or either of them, iiad by any act of tlieir 

own made tlic property assigned liy tfiem to 2^iJSi)nri and 
Co., and the proceeds thereof, iiuble to the payuieJit of 
the bills so indorsed by the pluintifl"^. 


1817. 


DiJtOM 

75* 

Ew.\ut, 


Upon a tnotlon being now made fur a perpetual in- 
junction according to the prayer of tbe bill, the prin¬ 
cipal question, viz. wdietlicr the bills of exchange, so 
draw'n by lUtchic and Co*, and indorsed by Kztiart 
and Co* to the plaintifiri, for the accommodation olj 
and as sureties for, Ri/fJfic aiifl Co,, hail not in fact 
been Hatisfiedj and the phiinlifis becoiue exfincruted 
from their liability as Indorsers («), appears to have 

been 


A .Surety rs euliMcd 
to cTCiy remedy wliicli tho 
creditor ha^ Llie [iriii- 

ci^aldebtor; to enfoireocry 
security and iili means of 
payment; to stand hi the 

place of the creditor, not only 


thrnirgli the medium of con¬ 
tract, hut eTeu by meait^ of 
securiticii eulercd into with¬ 
out the kiiowkdgo of the 
surety; hnvj iga light to have 
thciio securities tran^ifcrred 
to hha, though there was no 

!>tipu[ufioii 
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been consiiiercd as too clearly in favourof tlie plaintifT^ 
tv admit of argument* But another question was raised 
by the answer of t!ie assignee 3 * whether a valid 
indorsement on the certificate of registry upon the 
transfer of a ship can be made liy a person duly con- 
stitoted for that purpose by power of attorney, the 
])on or of attorney being executed Iwforc, but the in¬ 
dorsement executed not tilialltcr, an act of bankruptcy 
committed by tlie vendor and a commission issued 
in oilier words, whether the power is not revoked by 
the baiikrujdcy ?—-anil this question now came on to 
bo argticik 

The provision of tlie last registry act relative to tlie 
Indorsement on the certilicatc, is as follows* 

** That If any ship or vessel shall lie at sea, or absent 
from the port to wlilch she belongs, at the time when 
any alteration In the property thereof shall Ijo made, so 
that an indorsement on tlie certificate csmiiot bo Imme- 
diatety made, the sale, or contract or agreement for llie 
sale, thereof shall, notwithstanding, be made by a hill of 
sale or other Instrii ment in w riting as before directed, and 
u copy of such bill of sale or other inf^trmneht in writing 
shall be delivered, and an entry thcreofshali be IndorstMl 
on tlie oiith or ailkhivit, and a rncniorandnin thereof shall 
be made in tite book of registers, and notice of the 
same sbali be given to the commissioners of the customs 
m the manner thereinbefore directed, and, within ten 
dayx after sucb ship or vessel shall roiurii to the port 
to wliicli she belongs an indorscmeul shall be made 
and signed by the owner or owners, or some person 
legally authorised for that purpose by him, her, or them, 

':.li[iuI:U|oii for it; and to avaii Scp Cta^ihwn^ 
hiin^cET of lJI thcM> sCi'U* H Vk’a* JtiLi. 
idi<^s tin: debtor*’’^ 

and 
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aiifl a copy thereof* shall bo delivtwd iii manner tliercin- lSi7. 
before (iieiitloneJ : otherwise such bill of sale^ or can* ^ 
tract or ai^reement for sale tliercof, shall be utterly „ 

null and void, to all intents and purposes whatsoever^ I^vaht, 


and entry lliereof shall bo indorsed, aiul a memo* 
random theurof made, in the iiiatmor liereiiibefore 
directed/* («} 

for the assignee?. 

The singlequesitioii now before the Courtis, whether 
this power ofattorijoy was rcvokcjJ hy the bankruptcy? 
]ei point of fact j no interest pas,-ep under the nsFigiimonl 
tnitil ItE? completion hy the iniioi^erneut on the eer- 
llficatc; and, admitting that, if the owner of the ship 
Jiad not hectjine E>aiihnipf, he could not have revoked 
tlic jiower uhich he laid given, that lias nolhitig to do 
with the present case, which tiirn!> i^olely on the policy 
of the registry acts, and is to be decided liy a strict 
attcnti<ui to the provisions of those acts. 

I iciicrally speaking, a jiowcr ofattorncy is determin- 
idde and revocable aEpleastire; ami It Is iniiualcrial tn 
what (onus it is c.\]n'OhBcd in the instrument vvlucli 
pa'^ses it. *11111 this general way of totaling tlic jiro- 
])ositi(ni IS subject to ijualibcation in cases where (l«e 
power Ls given for a valuaEdc consideration, or, \ti otlier 
wori]-'^, \Aheiv an act has been druie, by wJiicli tlio 
oivner of projjcrty is converted into a trustee, but tliere 
I'cinaiiiy ^oiiic Ibiinalfty to complete it, and a Court of 
Vkpilfy would compel the perfonnance* GeneraMy 
speaking, also, such a power is revoked by liankniptcy. 
f/oviflv. Lcthwfiitc fTabon v. A"big(r)—and that 
even In cases %vlierc the power U coupled with interest- 

(«) 3 t Cco. J. £. Si. h;- (c) 4 Campb. Sr? 

(/f) I'/ p. ll(?p. liK* Abbott on Sl]i|][iHig, 77* 

.dthouii It 
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aUJioijg^N 1 allonr Umt thisal^o uJmitR of qualincation; 
aiiJ that Lore also the true ^c^tbn whether the bank* 
rujJt himself could have been compelled to do the act 
requiredj if he had not been a bankrupt; because^ if 
that is to be decided in the afnrmntivcj then are his 
assignees equally compellable with himself; and, occ 
ici'fd, if tlie bankrupt would not himself have been 
compellable to make the indorsement on the certificate, 
so neither can his assignees be compelled to make it. 


Now, if 1 have stated (lie point in this case cor¬ 
rectly, it is oiicwbic/i really does not admit of argument, 
Ific law on the subject being perfectly established by the 
cases which have been decided* It is a question entirely 
surrounded by authority* A Court of Equity has not, 
by the policy of the registry nets, any power to aid a 
defective conveyance, nr to compel the performance of 
that which rests uponcoveuaJif. Jlihhcrl v. iMfeHon (o), 
followed by MrHacr v* (jiUf.spic,{h) '^rbe only cases in 
whicli this point can be considered as baviiig liccn left 
at all doubtful arc those of fraud; and even in such 
cases the Master of the Uolls {GraiJt) has expressed a 
strong opinion against the Court’s interference. i^pcldL 
V* LtcAmcre. (e)—And later cases appear to have gone 
the full extent of denying ib (f/) Without denying, 
therefore, fliat, if the power of attorney had reniaineil 
unrevoked wlien the ship arrived in port, the subsequeul 
bankruptcy of the vendor would not have operated as a 
revocation; in this case the party had no longer any 
power wdien the ship arrived, and the subsequent act 
is, therefore, a mere nullity* 

(rt) 3 Hro* Ct C* 57L Lenkt^ } Miidd. 39. and eases 

(b) 11 Ves, f>25. G4a. referred to in Thompson t, 

(c) 13 VeSi 588, SmHhy ih, ivete, p. 399. 

(d) See JSjc parie Valiop^ liremsfcr t. Clafkcy ante, 
lb Ves, GO, Thompson v* Vel, li. p. 73, 
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Sir S, RoimUy^ Bi:tiy and Spence, contra, 

Admiitrn" these cases to Ijive entablished the point 
contended forj they do not apply to this, where there has 
been an indorsement actually lunde, and the only qnes- 
tiou is, whether it has been mario liy persons properly 
authorized. Etioii^li has been concotied to us in the 
admission that this was a power of attorney of such a 
nature as not to l>e mvocablo either l)y the act of the 
parly oi by bankruptcy, being given for a vahiuble con- 
sidenitionjand in order to eirectiiatea convoyanee which 
had been actually made. It is clear that, In any other 
casCj wlicre these iictti of parliament do not operate^ 
the Court would compel the eAccuilioii of (lie only re- 
fjujijLte remaining to perfect ih Then what alteration 
do the statutes make in such a csise as tlic present.’ All 
the penalties required hy the statutes have been com¬ 
plied with. Wliai object of public policy can rcmaiu 
un fulfil loth >^hrii an attorney has been properly ctuisli- 
futed to do the act required? It h not a case restingon 
covenant^ but flic actual completion of the convoy a nccj 
soas it was possible tliat it should he completed. 
Dili ilic bankrupt, by executing the bill of sale, and 
complying with all the requisites of the statute, so far 
as they coufd have been complied vvilb, divest himself 
of the property, so ibat no interest in it remained to 
pass to his assignees? That is the true question, and it 
is a question which can only admit of one answer* The 
bankruptcy of the parly revokes a power of attorney 
given by him, only in cases wlicre no estate or intei’cst 
passes previous to the execution of the power. What 
is the reason assigned by L<jr<l OjAt, ivhy a power of 
attorney to deliver seisin ia countermanded hy the 
deaths not only of the feolfor, but of the feoffee also, 
and the deed itself lliereby “becomes of nonn effect ?^’ 
“ Because iit (hig case, nothing doth passe before livery 
of eeisin; for, if the feoffor dteth, the lantl descends to 

his 
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his Jicjro, muij if the feofiee dicth, livery cannot be 
made lo his hcire, becauEo then he sliould take by 
pnrclmso where heiress were named by way of limit-' 
ation*" (n) 


The cases cited from Esplnassc and Ciinipbdl were 
of powers for sale and for the receipt of mariey, giving 
a lieiij but no actual conveyaocOj and so not at all ap¬ 
plicable to the present question. But it lias in fact 
bccji ill ready decided hy the Court ofKing^s Beiicli^ m 
a very late cas^ej P<dmi'r Mosron (/ij, in which the 
cases of Moss v, C/tar^wck (c) and Ilulbard v. Joftn- 
flo/ir (d) were fully disciissed, and tlie principle was 
established, that the property in a sliippufises instantly 
by tlio bill of side ; — that it is divested, subject only to 
be revesteil if Ihe provisions of the statutes are not 
complied witlu Now, what are those rcquiHilcs provided 
by the statutesP The act of King Ifil/wm (r) provides 
that, “ in case there lie any alteration of property in 
the same port, by Ltio sale of one or more slmres in any 
ship after reglalcriug thereof, such sale Khali always be 
acknotolcdgcd Ijy indorsetnetit on the certificate of re¬ 
gister, before two witnesses, in order to prove that the 
eiHirc property in such ship rniiajiis in'^r/mr of the 
suhjfcis tf ifany dti^putc arises coiiceiniiig the 

same. And the effect of the iiidorscnicnf is not altered 
by any of the subsequent statutes; the last of tJicin (/) 
referring to tlie Jaws then in force (among whicli is this 
act of King mUkm) enacting ihat, if any sliip shall be 
at sea, <fec. at the time when such alteration in ibe 
property thereof shall be made tf& nJbresahLj &c*” the 
sale or contract for sale shall, notwithstanding, Ik: by 

(n) Co. Tatt, li. itUdiia v* Sf. 1 'J'aunf, 

(^i) *1 Maide nml i?cl, 4^* 76H, 

(-) ’ I'Uat, 3Sf), (t) 7 8 \V. 3,c, 2^2. s. . 

{^0 3 TauuU aow.; ;m(l ftee (/) Geo. 3, c. fiw, a, 1 

bid 
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fciU of ealcj &c* and on indorsement made witliin ten 
da^s aft^r her return^ and a copy thereof deltrcrcd 
'' in manner hereinbefore menfioneJ,” &c.—evidently 
pointing at no alteration in the effect of the indorse¬ 
ment, blit merely c.vtendiijfT it fo tlie Case which was 
meant to be provided for, of a ship at sea* 


!S1T. 



Dixon 

V, 
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I'pontlio udtole, this wa^ only a power to do that 
whicfi the bankrupt!^ might have bi'cn compelled to do, 
and might still do, notvvithslanding their baohriiptcy,— 
a mere formal act for the completion of a title, wliich 
h already perfect, to the extent of divoi^ting out of tho 
bankruptcy the entire property in the ship, and for 
which they have received a valuable consideration, (^v) 


.Lc(Tch in reply* 

T1 le principle laid down bv uiu|uestiotiably 

governs the case : but the (picstion still reiiniin.^, wfie- 
ther the indorseincnt is not no act ns'cessary to pniect 
the conveyanei!—whether it is not the same in ejfect as 
the livery i>f seisin, which is essential to pass an interest 
in land, and to complete the feDtVmcnL The material 
principle of the policy of the navigation laws is, that 
the iiainc of'tlie true owner shall appear on the docu¬ 
ments evidencing the property of the ship ; and, until 
that is effected by the indorsement beJiig actually made, 
the property rciiiatJis where it was, notwillistaruling the 
deed of transfer. The indorsement h flio substantial 
act—the mode in which, and in which only, tlie statutes 
declare tliat a Iraiijrter can lie chectually made* Pui/itt f 
V, Mojcon decides nothing as to thLc. 'fbe wliolc ar¬ 
gument in that case proceeded upon tlio principle of 
relation to the time required by tho statute, and, by ox- 
eluding the present question, actuEilIy eslabllshes the 
contrary contlu&ion to that which is cuntoiided for. 

(li) See Lciitin k/'c v. Puifkjy '2 T, K. 4i)j* 

I'he 
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Thfi cast} tlievcfore returns to tlio onginal question,— 
whether the ba^nkrupt could liirnself have beea com- 
pcJJcd to execute the indorsement,—or whether be 
could execute it, if no power of attorney had l>een 
glvciij notwithAtnnding his hnnhrnptcy, Tlio cose is 
very matcTJal upon gencrid principle; and the point 
ims no where been decided. 


TftC IjOUU Ch AN(]F-Ti1iOn. 

1 am glad to have been referred to the case of /V^wirr 
V* AIoxo7i; for I somethiiig had been said on 

ibis subject In the courts of htw since Tl/y.cjp v, C/iurffovky 
upon ivTucfi I for I oerly observed in Mesttfcr^'. 

(fi) It strikes me very fortlhly that tlic principle must 
bt similar to that of the cases under the finnuity act(^f), 
by which it has boon deeiJed that fbc grant of the aii^ 
unity passes ibc ownership iiiBlantly, subject to bo di¬ 
vested in case of non-coniplianco willi the provisions of 
the act by inrolmont within the twenty days tfioreby 
limited ; and this cippears to be Lord Elii^nltoraugh'^ 
opinion in Pahner v, Aloxmj; for 1 cannot think that 
the decision of the Court of Svlng^s llencb in that case 
can be satisfactorily accounted for by the doctrine of 
relation. The ship iniglil have lieon taken in execu* 
lion w'ithiu the ten days; but properly iiuist he in 
actual possesfijon when execiitjon is expculod ; andj 
tbcrelbro, if the properly u^erc not pi^s^ed by the 
bill of sulo, lliero could lie no valid exectilion. 
'I’licre is no doubt that tliorc can bo no such thing 
as an equitable title to a ship ; and tlic case before 
the Vice-Chancellor (e) is, as to this, also very matoriah 
When the former (d) passed, there was not sufll- 
cicnt attention paid, in framing its enactments, to wbut 
might bo its effect u|ioii the principJea adopted in 

(«) 1] Vejs. fi37, O') 'ntowjuon 1 

{b) 17 Cco, 3* c. 31). Madd, 39b. 

00 fJeo. 3, c, m. 

Courts 
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Courts of Equity ; mul it was lo remedy that deficienty 
that the luiit act was introduced (w)j by which it is now 
coiiipletdy established that tliere can be no such thing 
asthe equitable owiicrsliip ofaship. 1 welt know that 
a bill does not lie to coiupet the cxoctitioii of the indorse¬ 
ment after the ten days arc expired : but, if it w ere pos* 
sible for him to bring his case before the Court within the 
time limited, ivnnldtlic Court rcfiiSG to entertain it?^— 
or, if the legislature had given twelve months instead 
often days, would the Court refuse to aid the party 
in such a case by the exorcise of ils jurisdiction to com¬ 
pel the gpecitic performance of an agreement r f caJi- 
ikot imagine that the Jegisluture meant to declare that 
there Riay lie n sale of a ship at sea, but that tliere 
shall bo no moans, either at law or in eijuity, of com¬ 
pelling the oxeeiUion of those fonnatiiies wliicli it lias 
directed to accompany the trani^ior, ^J'he legislatnre 
could not have meant (o deny to (Tic suitor, in such a 
case, Ihc advrudagc of table rclirtl fts mranijag 
must liavc been, to give the party an inchoate l ight io 
(he property wliidi U Ihesuhji'ct of the a^Mgnnienl, 


1817. 


TlixoN 

Ewaut* 


T/ir Couji Cif Jui^nsl w* 

When this case was before me, 1 considered that ' 
tliere are some iiiipodaiit poinfs uf hnv which will ho 
involved hi lU decision, and resoKod, before I did any 
thing (urtlicr, io jiave the opinion of some of Ihc judges 
upon these questions. 1 Imve since received from Mr. 

Justice Abbott^ now on the circuit, a note contaijilin^ 
the opinion of himself and the Lord Chief Justice of tlie 
Common Pleas, which is, in substance, that tlic transfer 
of a ship at sea, if all tlie requisites of the registry acts 


(^<) 31 Geo, 3. c C8 n 


have 
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liavc I>ccn duly compltf^d with at the time of the Iran^- 
fci"j vossI« the property in tlie vondecj subject only to be 
djVcstcd upon the nef^lect of the vendor to make the 
rndorseioeiit on the certiheate of registry within the 
ten days after the return of the f^bip into part* That, 
if a bankruptcy intervenes before the arrival of the 
Nhip, the iiidorisQmeiit, liehigonly an act of duty on the 
part of the vendor, and passing no iulereal, may be 
performed by the bankrupt blnisciri And that (as in 
this caw) if the vendor has given a power of attorney 
to perform this act of fluty previous to the bankruptcy, 
hisatb^rncy may carry it jjito effect notwithstanding 
the act of bankruptcy lias intermediately occurred. 

This is the opinion which those judges have given ; 
ami on the authority of their cotninnnicatlnn 1 ^ball 
act as if it were tlie settled law of the case, which in¬ 
deed, iip^ni looking into the ads of parluimciit, aiui 
constdeiijig the opinion delivered to nke, ) think that it 
But, if any of the parties should think otherwise, 
aiul should choose, after this, to have a case tor the 
decision of a court of law, \ will give it tlieiii. 

The injunction accnrdiiigly issued. 



Dj,vos 

r. 

Ew AIIT* 
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JAMES SKEY, the Yoiiiigt’r, - Pi.aiktii.'F 5 

ACAISST 

rilOMAS BARNES, MARY SKEY, (JEORGE 
SKEV, and JAMES SKEY, tlie Elder, 

Dl^FCMlANTS. 


Difi'ctnlfcr^ 


j 


Ol/]\' lUkOCJv Hi'1^87'hy Wv^ \\\[] tioviHcJ lus 
real estates to tlie dcfcMukint and anotUor 

( n hoiu also a|)|ioinled executors of Ins will) ami their 
Jii‘ii’F7j the life of liU daughter Efeaftor twife of 

the dcfondmit upon trust, duruig her !ife, 

to pay the rents and proiits to t\ei' separate use ; with 
remainder to the use of her first am] ether sons in tail- 


Testator 
his prr,‘)(iiiLiL 
estate to tiiiSi- 
tcf!s, upon trust 
to pjy tlip in- 
toe^t to Ins 
iIrnii;fHcT S, 
forfier life,, and, 


male ; in default ofsiidL issue to (lie use of all and every 
her daughters as lenmitM iti connmm in tail with cross- 
icuiaiiulcrfl; and tor drfiult oJ'siich issue to the ii'ie of 
Ills nephew Tffom{S f>yt}ik/ti/tst in Ji^e, i lo also gave 
and berpieatlied to his said trustees, their executors, 
&c* all hip personal estate and elFectP, in irtJ^I to "'ell, 
njid invest tliC prod nee on real or govt^niment secnrilies, 
and to [tay the interest to Ins dati^Uter Eivitfutr ilnriiig 
lier lile tor Iier sejjarate u^ie ; aiul aflor her deceaHOj In 
pay and iJivide liie nlujie of tlie said trust monies to 
aiul amongst all and every the child or cliildren of 
the body of my said daughter lEiivriilly to be begotten 
“ and tlic lawful issue of a deceased chi id,in such pro* 
jMrrtious as Ills said daughter should l>y will appoint j 


nflCr fiOr dr* 
cca'sO, (n [i:iy 
and ili\jde the 

pi Liidpal H'triuiiiK 

ilw cliildi'cn {if 
his sai.l thtR^h- 
trr, and llic 
is ne of n ilr- 
rixui-d chilli, n-i 
she should a[i- 

j>oliitf Li lid III de~ 
fault [ifoppiiiiil- 
UTieut to in 
aial he ri|ually 
divided u iimng 
tlirm; and if 


but niju, then 

to such nidy child; tlic pertlote of sans to he pnid at their rcsjicctive 
ages of tweiity-oiic, and nf ijaii:;ktprs at I heir i ci^ijectivc ages nf t>VTiily- 
<iiic, or tnarriage. If no issue, or ill! die bcfnit; their ropccliic por¬ 
tions heenme payable, thpa ov'cr« 

The tliaies are so given as to vest immediateiy in the diildreti of 
E. ilS,, though liable to heifivtr^Lcd by all dyiLiig under (wenty-one, with* 
cut itiiue, 

'The sliare of a child dying was therefore held to puss fo its 


irpreiiciiialivc. 


and 


J 
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SjIElf 


If, 


and In drlimlt of appomtmc^nt llica the same “ to go to 
and he effiniJJy divided Ijetweon them ftharc and share 
alike, and if there shgnid he but one ehild^ then to 
** such only child; the poriioii or portions, parts or 
shares oi'sitcU of them as shall l)e a son nr sons to be 
paid lit his or their rcHpectivc ages of tivcnty-onoj and 
the portitHi or porllons of such of them as shall be a 
daughter or tbuigUlcrA to lie puid at lier or llieir re- 
“ iipcctive ages of hvouty-one or days of marriage first 
“ buppeiiing : biitj ii^ case there hbidl he no such issue 
of Ibc body of my sahi rlaiighfcr, or all such issue 
“ «hall die ii tfhoid isstrci before his or Jlicir respective 
portions should become payable as aforcpaitlj” then 
loot)/, for ins ^^istor and Finr family,, ns tlicrriti 

iiieiitioiied ; and, as to JIXUV., lor bis niece Ann Jf t /h 
and her fiiniily, in hheiuaimcr; and in ea?e there should 
be no issue ofeill.er, for his nepheir 'f/iojnns 7>rof X- 
ivhoin he also made his re? itinary legatee. The 
will coiitaiMcd a proviso that it should be lawful for the 
trustees, Ac. to pay and apply the lidnrept oflFie re- 
specti ve cbildi en’s port ions lim en ds thoiv odiicalioii and 
mniiilcnance until their vespoctive portions sboiild he¬ 
ron le pay abb:. 


The tesla lor died alter making Jiis ivdi, leaving the 
fiaid I'jhmtnr his only child, who received the 

mteresf, Ac* of the personal estate i'or her life, and died 
ou the IStli of 17fl4, iiitcslate, and having: 

made no appointnion 1, Jeav Ing the ilofeiidaiit Jam cj , 

(her husband), the plain I iff (Fier Eon), the defendant 
Mart/ 5/irj^,and Francr^^ iSdr«f^, ;uul EHzabHh Wtcy, 
(nil since dead) her daughters, her surviving; of whom 
Rlhabeih died in Januart/ IS 11, under twenty^ouo, 
unmarried, and intestate; i^arah died in October ISIJ, 
hav ing attained 31, and having by lier last will ap¬ 
pointed the dcfetulanls George and ]\Iari/ (her 

sister), 
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rx^'cntor aiidcxr^iifrix and Frnncc^ dirtl in IS 1,% 
inteMdte Mnd niimarru'd, hii( Imvin^ atlniiipfl Iwflnty- 
onc. AdminiNfratiaUt liolh to FJhabflh arid 
was tfikm out Ity llie dcfondanl Jinacs tlieir 

father. 

Tin? qup‘;tioii \vn=> ns to ihc? filtnre of Flhnhrfb (^\hn 
had dird iiink-r tivrnty-ono and unmarried,) to liirli 
(ho fdaiiifiircliiiined to ho ontitlod, to^ollior ivilli tho 
dofojidaiil Hfftrt/nm] the ropro^onhiLivos ol Sftrrfb and 
Frfmrrs^ respectively, hy r\^Ui of t^urvivoi ship. 

T ho dofohdant i/rtjnrs’ Sf\<y/ (Iho father) on thocoii" 
Irary, iijiristotl thal (ho iva>H: a 

iiiiorr^ct, Iransinfi^^ndo (o h(‘i' pemnnil ropro^rjdalivo';^ 
and hodaimod <o Ih^ onlitled to it hy having lakoii imi 
iulniJiiKfralioii. 


Ilarf^ //r/f, mid 


t)o<Cfh 'si.H IK li)i' tlio pliirnlin' 


A ^onoj'iil i nlo nfeon'^lraclion. rohilivo to iho vottint; 
of legacies, is (Lai, ivh<‘ii a if^acy i^; f^iveu to yf. lu Ut 
' /wif/j or 'pmfnhh^^ al a niv(‘n period, 1h(! lo.f^acy will ho 
ron^siflerrd as veiled iijinirt]iale|y\ altlion^k not to l^r 
paid until the period asRi^^riedjas/Hj/toN« 


Si^hnnhwi h} fahtro ; the time bcln^ amii'^^erl to (he 
payment only, and not (o the le^^acy itadf/* (rt) Mutj 
“ when (lie time a]}poii:ite<l tor |jaynienl of a legacy 
annexed to the very suh^jhiare of the gift/' as a gift 
to A, atj or ijy or ajAtv/, or providnf he attahiH Iwenfy- 
oni'/’ llielegacy will not vest in siirh caiicshelorotheiir* 
rival of (he prescribed period. And, wherever tho will 
neecssiurjiy ret^ulrcs a difl'erent conKlructioa, so as to 
give Jt cflec(, the rule will yield to such necessary con- 


(/7) l Itoper on l^gadp'j .hicksoiijl Ws.’J17. lifii^cr 

jflj. referring to Ja^fcaony. v. MaiUfL 5 Ves. &c, 

VoL. fll^ StJ'UctLQIJ. 
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Btfuction* Scffttv* B^rgemfin (fi)j Maclcll v. Winter 
Worlidge v+ C/inrchill (c\ Anon. /)^cr^303. Upon the 
wliole context of tliia wiWf it is evident that it wns iti^ 
tended the shares shoutd not vest till twenty^-one ; but 
thatj in the event of the death of any under that age^ 
the others should take by survivorship. If there sliould 
be but one child^ the Tvhole was to go to that child* 
The limitations over are only in the event of (til dying 
under twenty-one, or (if daughters) unmarried. The 
gifl, and the time of payment, arc clearly annexed to 
each other* The shares arc given to trustees, until they 
respectively become payable^ with a discretionary power 
of applying (he interest of the respective shares towards 
the education, or maintenance^ or other bcnclit, or 
advantage, of the E^cveral legatees, until tlieii' respective 
portions ^Itould become pEiyable, subject to the said con¬ 
tingencies ofhii; daughter dying and leiiving no cluldren, 


(rt) 2 P* W, ti 9 * One 
hnring a wife and three 
diiughtcra devises to hU ^ife, 
upon rnnditlon ttmi 

i^QOi* into the hniidn of J. 
«S* in trust to Iny nut nt. intc* 
rebt, and pay the imerest to 
Ills wife during widowUoufl, 
and after her death or second 
marriage in trust to divide 
|hc same equally among the 
three daughters at ihcir re¬ 
spective ages of tr3mit^-one or 
marriage ; provided that if all 
his three daughters, should 
die before their legacies 
should become payable, the 
mother should liave the OOCf* 
The ’wife married again. The 
two ehiest daughters died un¬ 
der iweuty-onej and unmar¬ 


ried* The third attained 
twonty-ono; and the question 
being whether she was en- 
litled to Jtll, or whal part of 
the IKJOfi, the Lord Ciian- 
ecdor (held she 
Mas eiiLUIed Lo the whole, he« 
cause (aCL'ordiiig to liic re¬ 
port) the shares did iioL 
a]>so]gte1y in any of the 
duugJiters under nge, iai re¬ 
gard it was possible nil the 
three might die before twenty- 
one or marriage, in which 
case it was devised over*'’’ 
Hut, us to the ^ouud ni^sign- 
ed for the decision, see Ihc 
judgment of the Master of the 
llolls ill the present case. 

(ft) aVes.530. 

(c) 3 Hro* 403* 


Or 
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or all djing witliaot issue before (Iieir respective por- IRlB. 
lions become payable. ^ 

Vf 

Tilt case of Scott v. Bargetmti h a direct authority IIiune?, 
for this const ruction. 

Sir Romilh/^ tint! J. Marlhi^ for the 

defend nuts. 

This LS a mere question of construction, as to ^vliitti 
there is no case in ]ioint except SevU v* Bargmm* 

The interests are vested, subject to be divested in the 

« 

t*ve»t of all dyingf under twenty-one. in this way of 
putting itj there is no inconsistency or contradiction. 

The question isj only^ Aihetlicr it is or not a vested 
interest; and this depends on another question, whether 
the pofilponemeiit arisjcs out of the diiuacti r of those 
who arc to take, or the iintiirc of the fund. Here the 
payment is necessarily poslponed on account of tlie lile- 
intcrcf-t of the mother. Scott v, HfUgcmin has never 
been referreil to authority in any bubseqnenl cases j 
and the argument upon which the decision appeal's to 
he founded is altogotfier hilJacious. 

fe 

The case in Jh/cr was a case of necessary impL'eatioii. 

The testator there said, the estate should not go over 
to his right Jieirsk, except upon fiiture of all his issue. 

Therefore it necessarily followed that there must he 
cross remainders. 

In Mackell v. only one cost? of sni vivoi- 

ship was provided for, hut others were licld to he 
implied. 

This is the tncre ordinary c;ise, of dying under 
twenty-one without leaving issue. 

7. y In 
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P. 

BaLEIJ] N. 


A ilevlisC over, 
upon n 

notj itscifj 
prove I ^t (.iic! 
shiiTCs from 
vesLm^ Lu (he 
mean timCj [iro- 


Jn J/iirrisoti v. foreman (rt>> doctrine oT Lord 
Ahtm^n/ is ihal, uliore there nre c)cnr nord^ of gift, 
creating a vested interest, the Court will never permit 
that absolute gift to be defeated, unless it is perfectly 
clear that the very case has happened, in which it is 
declared that the interest shiill not arise. That it must 
he determined that, upon the words of Ilie will, there 
was a voiited juiciest, which was to be divested only 
upon a given contingency; and the single fjuestioa 
was, whether that conlingeney had lmpjicnc<!. 

i ^j}on the face of the ill, ;ind jridopcudojitly of au¬ 
thority, J should have found little dtIlienUy in deciding 
this case. I f^hould have vaid. The slmres of the rc- 
sidiio are so given as to vest immediately in llic children 
of llic daiiglitcr, though liahle to he divested by their 
all d)iiig ivitiiout issue under ttvcuty-oiic. The con¬ 
tingency on whicli they were to he divested has not 
liappeiied. They therefore cuntilined vested, and llic 
share of a child flying iiiulcr hventy-one passes to its 
re[kiosriitaLLve. But it was said that smdi a decisitm 
wotdd 1)0 ill coiltratliction to the aiilhority of Scoft v. 
BiTfrg/um/r (i), and of A/fre/if//v. (r) I shall 

shew lierenller fiiaf this case ran not he a fleeted by the 
last of these decisionfl. j\s to the first, tliaugh T (funk 
the decision right in its resuft, I doubt much whether 
tho reporter can have correctly stated the reason on 
wblch it was gronndcfi; for it scorns to imjdy a propo¬ 
sition that is unteiiHble In jaiint ofluw, namely, that the 
mere dreu instance of all the shares being given over on a 
contingency does, of itself, and without more, prevent 
any of the elinres from vesting in the mean time. I take it 

(it) a Ves. 207. V ) 3 Ves. b3d. 

(/#) 2 )\ VV. 09. 

tu 
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to be clrarj Ihat a dcviiic over tipoii a contingency bas ISlfi. 
no such elfectj provided ilic words of bequest bo, in 
other respects, sutlicient to pasii a present interest. " 

Such a device over of the entirely may indeed be called Baknc^. 
in aid of other circmnstanccs lo shew tliat no present Tided the nnrds 
interest nas in tended to pass; and there is another of bcijaest be in 
question I tihall presently mention, on which it may rpsppctg 
very materially bear. Rot, that it is alone suiTicient to 
prevent vesting, cannot, 1 think, be maintained. ! present m- 

such a devise 

In Ittgrmn v. fSInphurd (ft) tfiG fjoint was indeDil over of tlie m* 
made : Imt Lord A^ortfiUi^ifjn with great clearness de- tii^'tj may hn 
cided against It. TJierc, a residue of real and per- ^^U^'d in aid of 
sona] estate was given to the cliiliircn of Fntncfx circtinu 
Sfitp/ferd; but it wn^ to gt^ over if she died witliout 

t ■ nn 1 -1 I .1 . , 1 ■ . fbat Jio present 

teavjjig issue. I he children that had come into rssf.\ . . 

Jiletl ii bill for the rents and profitn of the resi- i(;ni|L.d |,j 
deary e?ttatc* The devisees over contended that the 
children look no inlerest in the trsid/mm ia the life of 
their mother, but that the whole was coniingeiit till 
her death ; and ibat the interest ami prolitf; were in- 
tended to accuLimlale in the mean time/’ 


“ Lord ^iirthhi^ton was very clearly of opinion, that 
“ tlie daughters took a ihdeasihle iiiterest in the residue; 
“ and put the case of a legal devise of the resiJtic to the 
diLiighters, xvith a subsetpient clause, declaring, that 
if all tlie daughters should die iu the life-time of their 
mother, tlien iJiy residue ',h<udtl go over; that would 
“ he an absolute devise witli a defeasible clause, 
“ and the daughters would, in that case, he clearly cn- 
“ titled to the interest and profits till Ihnt eoiitingcncy 
“ happened. And decreed according to the prayer of 
Iho billj wilh iilicrty to apply in caise of lliij hirlJi oi' 
“ any other child/' 


\ri 111, A 


I Iravi 
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f have said tliat I tliought the decision of S^^oli 7 * 
Bnrgcjjwn in its result, though not for the reason 
assirgimil* There was no gift to tlie daughters, but in 
the direction to the trustee to divide the fund among 
them at their respective ages of twenty-one years. The 
age of twenty-one waa therefore pari of the description 
of the legatees among whom the division was to be 
made. 


On that prlnciplr Ijonl after consideration, 

and looking into (lie aufhoritics, decided the cafe of 
Jhitsfi^rd V. JCcbftt fi. (ft) There, the testatrix gave to yf. 
the ilivideiids tTiat shnnld becotnn due after her decease 
upon 300/. 3 per caiL Bank annuities, until he slioiihl 
arrive at the fiillagcoftliirty-hvo years, at w'hich time she 
directed her executors to transfer to 1dm the principal 
sum of 500 /. of licr 3 per c^?iL auriijities for his own 
use* yJ*died before be attained thirty-two; and tlierjues- 
tion was, wliether the vesting of Ihelegacy, or the time of 
payment only, was postponed till the legatee slioulil at¬ 
tain the age oftliirty-two* Tlie LordChancellor(itjjfo'/f- 
harou^h) saitl it struck him that there was a very precise 
disliuctioii ill that caae betweeu the dividends and tlio 
fund, and thal, if he construed it a gift of the fund, he 
miiststrikeatthcHUspensiOfinrittiU the age of thirty-two; 
and afterwards, upon reailing over the bill and looking at 
the cases, said he was confirmed in his opinion, adding 
as foUows: Upon the case*f it appears that dividends 
are always a distinct subject of legacy, and capital 
** slock another subject of legacy* In this case tbere is 
“ no gift but in tlic direction for payment; and the 
“ direction for payment albicUes only upon a person of 
the age of tbirty-two. Therefore he does not fall 
within the dcBcription. In all the other cases the 
** thing is given, and the profit of the thing is given*" 

(fi) 3 Vcs. 303. 


1 


li 
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ff TjOid id Scoft v, Bnr^cmfrn («), Iiiiil ISIG, 

uporj iKis ground decided tlicit tlic lc|jaciea did not vest 
in diiu^^liters ujidof twftdly’-odf;, tlic circHni^ttiiiicp tbat 
a!l the shares were frivoii over on tlm death of all under 
twenty-one mi;;!it bear very materially on the fjuestiori 
that would then arise, whether the survivors would be 
entitled to the share of a daughter dyin^ undor the 
prescribed ii;;e. Prhtffi fttcic there was no tiurvivot- 
sliipj as the shares were given equally. Yet the share 
of a daughter dying under (wenty^one could not be said 
to bo undisposed ot‘, so as to sink into the residue, or 
ffo to the testator^M next of kin, for there was an event 

kj j ^ 

in which the devisee over might hccoinc entitled to if> * 
Tliorofore, as the mother was to be entitled to the analof^v 
whole if all died urider twcnty-onc, and yet was en- from erosn-re- 
titled to nothing unless all did die ujidcr twenty-one, inainders ap* 
survlvorsliip among the children thomselvea seems to be [dies only where 


the nature of 
the dn.Fise over 


implied, though not provided for in words ^ and it is 

Jjcrc, and hero alone, tliat the analogy from cross-re- )' , 

. , _ . IS such as to 

niuinders [»ns any application. It has no bearing what- hnpH- 

ever on the other and primary question, whether the cjitinn of a sur- 
shares do or do not vest. That is a question which vivorihip; not 
cannot arise in cases of cross-reinainders. The only to the qoe!^tjoii 
estates thnt'are given, namely, estates-lail, do vest, 'whether the 
The question is, what is to become of each portion of or do 

tin? pro]>ertv, as each estate-tail determines* If the > . 

Jiinitation over im not to lake effect till a failure of the „f 
issue of all the devisees in tail, and if the whole is tlicn limits, 

to go over, an inference arises, that, in the mean tion ower is not 
the several devisees in tail arc to succeed to each other. effect 

But, with rcHpcct to per^nal property, if a slmre bH fwilum of 

once vests, though liable to be divested on a con- "f tho 

„„„ ... *1 *■ i- * I * devisers ill jail 

iingcnty, the question ot reciprocal succession or sur- , , . ' 

, , ' ^ ^ ELiuMhcii tJie 

viTorshqi never can arise. If the contingency Imp- 

pens, the share goes over; if the contingency does not jui Jnfi.r. 

(rt) Sec ante, note, p. 33^. 


ha]>pCJi, 
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18)e. 

SliEV 

Dauwhs, 

f ine arifi b 
In UiL! merjn 
IjniCj tlic siCv<'- 
rtil (If'Yisees 111 
tail iim to !iuc- 
cecdeadi utlicr* 
But tkc 

tioii of^urvjvor- 
diti> cannot 
uriiie willt,re¬ 
spect to per- 
ioiial jirojH^rtyj 
’idiflii tt. diarc 
once Tcdii, 
though Ljat>]eto 
Lcdigested on a 
conlbi^cni'y* 


(Jjo hhare retnuriie veiilod, and pusso^i to rC'* 
presi^ntntivos. 

Ij] tFic case ef Mftcf^di v* ^P'ifitcr (iOy altiiou^^li Ijord 
llse^^ some expressions [lOt tiidike tliose which 
ureaKributed loLord Af/icclcsfield in Srolt 
yet there U not to be fouiKl in his judgment any thing 
like a disUiict proposition that, by the devise over, with- 


ovit more, the vesting ivas 
fjiiest'ioijs*—Kirst, ’whollicr 

(t/) 3 Yes. 'I'kcri' ike; 
feshilfix iTirected In'r Inm be¬ 
hold goodi^} Sec. in Im sobl, 
and the produce, (ogclher 
^tth the residue of her per<- 
soiial eslatf;, she bei^ueatJied 
to liar two irramUous ajid 
her prand-daughter, to he 

equally divided THilwcen them 
share iinJ share alike; the 
shares of her grandson;;, with 
the inteTGSt. aTid accumiila- 
tians, (*fter a deduction for 
laaiiiteuance and adfance- 
mciU,) to bo paid lo them 
respectively upon tlicir at¬ 
taining theb ages of and 
the share of her ml-daugli- 
(er, with the interest and 
accumulation, af or mar¬ 
riage.” Then, afler a direc¬ 
tion for maintenance and 
adveticemenC, she declared 
that in case her fjtand- 
daughtcr should die under 
and unmarried, her share 
should go to and he equally 
divided i jet ween her grainJ- 
sous j aiidj ill case of the 


prevented* Jlc uiakes two 
the ishiitea vested, If they 

dentil of rilher of them, tlie 
whole $;hoiild he pai<l to the 
survivor ; and that, in rase 
cilher of her said grands^un^ 
should die under 21, the 
^hare of her ijaid graiidsoxi 
so dying should gn In the 
Survivor j and, in case both 
iter grandsons should die un¬ 
der ^1, and her graiid-daugh- 
tcr should die under ntui 
unmarried, the whoUi of their 
roi^pectivu shares should go 
over, 

Tlio twi) graiiditoiis died 
lifidcf til ; the grriml-daugN. 
ter nmrric^h The Master oj 
the ItoNs declared the jilairi^ 
tilt (wiio was the devisee 
over) entitled lo the two- 
thirds, and (he grand-daugh¬ 
ter to lier oiic-third only. 
l>ut, on appeal, the decree 
was rcvcrsetl, and tha gratid- 
daugliter declared entitled to 
the wholo, upon the ground 
of n£ccss(£r^ im 2 dic(Uion* 

did. 
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did, there was an end of the grancUdaughtcr's clainf: 
The reprcflcntativc of tbc surFivin^ grandson was en¬ 
titled* If they did not, still (here was si second <]ues* 
tion to be coiLsIdered ; whether the grun d-d a ashler was 
entitled to the whole by BOrvivorsliipj there being no 
prorisidfi for survivorship in the case thatluidhappened. 
And it is to this second qiioRtioii that Ltorrl flosfth/n 
(nher having decided upon alt the grounds wliieli tlie 
wilt furiijslied, taken together, that the shares did not 
vest) principally applies the argument drawn from the 
mode ill which the shares arc given over, fJnt what 
are the grounds on which he hylds the shares not to 
have vested } Not merely because they are given over 
-^but because he thought it apparent from diderent 
provisions in the will, that the tcsLatri.\ did not meaji 
any of the Icgotnes to take an inlcrc^t tn the residuL 
before twcnty-oiiej except jii so far as the exocntors 
were anthurized to make an cxpcniliture for mail do- 
nance or pretbrment. Every thing beyond what might 
Ix! wanted for those purposes was to be accumtihited.- 
lintil twenty-one, none of them was to iuive any right 
to the accunmlatioii; amlj if they all died under Iwciily- 
onc, the tesiduc with the accumulations was to go ovei 
to the testatrix’s nephew. That, to be sure, was fricoii- 
sibtent with the notion ofca vested intercut in a residue, 
which entitles the legatee to the produce of such residue 
even when the payment is postponed till tvvoiitv-oiie. 
Hut in the present case, there is not a single circiiiu- 
stance or expression in the will, that has been reli&I 
upoiij as shewing an intention to dcibr the vesting, ex¬ 
cepting the bequest over. The directing payment to 
bo made at twenty-one does not pQ$tpoDe vesting, even 
in the case of a commoTi legacy, still less: in the case of 
a residue. There is, indeed, a clause authorising the 
executors to apply the interest and dividonds of tlio 
children’s portiuus lot thuir education, maiutenuuce, 


im. 


Rrev 

V* 

liAltXCii. 


Direction for 
payment at 
dnes not po&t-i 
pone vesting 
crea ill the case 
cjf a comijiun Ic- 
^nty; and 
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1SI6. or oilier benefit or advantage; hut there iii nothitt"- 
tJiat can exclude tlieir to the surplus of income 
that might not be so employed; nor is there any tbin^ 
IJaunes. that could entitle those who were to take in the event 
less m the case of all the children's dying without issue tinder twenty^ 
ofa residue* one, to claim the surplus interest and produce of the 

residue during the lives of those children* Not one 
word is said about survivorship among the children; 
whereas, in Marl'dl v* Winter there was an anxious 
provision for survivorship in all the cases that had 
occurred to the testatriv, and It was evident that it was 
by a mere i^lip that it was not provided ihr in the case 
* that actually happened* 

On the whole, the present case conics round to what 
js slated at the outset—namely, that the shares vested 
from tlie beginning,—that the contingency has not huj*^ 
pened on which they were to be divested,—consc^ 
quently the share of the dccensed child has been 
properly paid to her representative. 
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RICHARD HARDMAN, Plaintiff; 

AND 

JOHN JOHNSON, HENRY LAWRENCE, and 
BENJAMIN CORFE, - - Defundantb. 

fThe roilo)viii" case ivas decided before tlie period 
at which Ucporla commence; but it is 
sorted in this place en ficcount of its reference to 
the principle of one of tlie points iu Randall v. 

Russell^ which see anie^ |>* 1^)0.j 

Oi^ii;RTJ07/J\^SOiV,hein-pofseAseilofccrtairi Testator gives 
messuages nnJ premises lAXtrpovIy under a his^ dnughter 

lease from the mayor and corporation, for tJie lives of ^ 

■' ' ^ 1 ^ I'^ld vnifW the 

inmseii - 

cort>orRtion of 

R. for three lives Rml Iwonly^onc yenrs after tho death of the survivor, 
for hiU his estate anti interest tliereiu.^* He gives other parts of hts 
property to his son, ami two other daughters ; nml the rcj^Uluc of hlses- 
tafCj real ami personal, to be equally diviilcNl between his three daughters 
and his son ; with a proviso that, in case of the death of any without 
leaving issue, the dying child or chihlrcids share or shares^' ihould 
go over f(J and be divided sniiong the ^urvivorfi; followed hy a clauso 
that luiy nr eltiier of his ^uid children who shouhl dispute his will should 
have no benefit from any thing therein contained, but the share or shares 
therein before given to him, her, or tbriri, shoutdi go to the others. 

JL Filter!^ ou the tcaseboLd given her by the will, and, after the ex¬ 
piration of iTie three Ilf es, but during the tweuty-oue years which com¬ 
menced on the death of the survivor, obtains a rfnewat, SJie then dies, 
after the expirattou of the twenty^raEjo years, Avithuut issue, hating l>y 
her will given the premifiCs to J. X ** fur all her estate and interest 
thereirn'’ On her death, aS\, the o[ily surviving child of the testator, en¬ 
ters by virtue of the proviso la his will. J. brings ejectmentjaiul re¬ 
covers possession; and afterwardspurcliasri^the rcvar^oii infee, forwhldi 
the option is given him, as tenant of the premises, by the corporation, 
JJeidf That the proviso in the will, with reference to the subsequent 
clause, extended to all the intercuts taken hy the children under the 
Will, and was not confined to the residue only j the meaning of tbo 
wonl shares being enplaine^l by that suliseqnent clause. 

Ileid^ also. That the reiicwKl lea^e was pur^chased by B, as trustee 
of the term^ and went over to iS'. upon her death without issue. 

Hot, 



Jlih 35 . 
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HAnn^jiN 

V. 

JoirNSf^N. 

UuC, u'ilh rc^ 
spCct to the re- 
vemon III fee^ it 
vn^furthej-helilj 
Thrtt J* wng 

a purchaser 
tlimof for his 
own benefit, 
there not being 
enough in the 
case to oxtonil 


himself anti twrt oilier persons and the Jife of the mir-' 
vivorjOnd for a term of Lwenty-onc years expectant on 
the rJeatfi of tlie survivor, made his will, by which, after 
devising certain other estates to bis son Tliomai Johnaou 
(subject to certain annuities), he gave and devised the 
prennsns in question to hi-i daughter Iktti/John^orf, her 
executors, during all his term and interest therein. 
Me then gave another leasehold estate to liis dangbter 
AV/rn, her cxeciitoi's, &c. for and during all his term 
aud ihicretil Uicrrin; the reversion of certain other estates 
{subject to a term of years subsisting therein) to liiy 
(wo daughters and their heirs and assigns 


to it the {itla* 
cjple wjioa 
w hich the re¬ 
newed Ifnsc WJif) 
lieid te he tnhcii 
for the benefit 
of those in re¬ 
mainder* 


for ever, as tenants in common ; the reversion of other 
premises, aJso on lease, to bis daughtor Sarffh,* his 
household gomls, furniture, &c, to his wife, during her 
widowhood, and, upon her death or second marriage, to 
be divided nmoug Ins three daughters, or such of them 
as should be then living; and thoresJducofall liisiestate^, 
real and personal, to his said son and daughters, Ihotr 
heirs, executors, &e. to be equally divided ; with a pro¬ 
viso, that in case any of bis said children! should die 
without issue living at his or her decease, the dying 
child or children's share or :diarcs nf lli■^ said estate 


therein iH^fore respectively given to liim/her, or them, 
sfinuld go to and heeqiraliy divided among the sur- 
vivors or survivor, their, his, or her heii'H, exeeutors, 
Ac*and lie therehy directed that, if any of his said 
ehildieri should cause any dif!erenccS| disputes, or law¬ 
suits, to be bad or brought toucliingany matter or thing 
Jn his will contained, with intent to alter the plain sense, 
(rue intent, or meaning thereof, or should refuse to com¬ 
ply with the same, men and in such case, such of his 
said children as should cause suc1idifteiencesf?liou1dhave 
no benefit or advantage from any thing tu his said will, 
but the share or shares therelu before given to him, her, 
or them, should go to the oLliuis of lus said children ^ 

anr! 
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and he thereby appointed his said wife and ^oiijainl hi*; 
Jaiii^htcr Elicit^ executors of his wiiL 




V* 

JofiSaOH, 


The testator died on the i^Oth of April 1760, leaving 
bis son Thomas his heir at law, and bis three datightcrs 
named iu the will; and after bis death Bcfl// Jolws&n 
entered into the possession of the corporation lands 
devised to her, and continued possessed thereof till her 
death, lu 1769, the last of the three lives for which 
the same were holdcn expired, whereupon the term of 
twenty-ofio years expectant on the death of the survivor 
commenced; and, in the month of Dccemhrr ot that 
year, Betti/ Johman obtained a rcliewal of the lease for 
the lives of herself and of two other persons, and twenty* 
one years expectant on the death of the survivor. 


Thoiiitis Jithnoii (the son of the testator) died in the 
lifetimo of leaving a soji, John^ (the dereiKlaiil,) 

his heir at la^v, and heir at law of the testator. Eifn* 
survived and aUo died in the llli time of flAf/y 

witliotit js^ne and mimairied. In 176 t, Smah iiuirricd 
llkhnnf IBtedman the plaintiIf. 


Btth/Johison died in i /9R, without L^;^oealul itnmar'' 
ried, leaving lier nepliew the defuudant John Johnson 
her heir at law, and i^^nrah (the plainLitW wife) the qi ,ly 
reiiMJtiing child of the testator, her surviving, having 
first made her will, wlieroby she gave the premises in 
rjuostion to the defendant John Johnson, Ids executors, 
&c. for all her estate and interest tlicrcin (subject to 
the payment of debts and legacies In ease Uie rcEjidue of 
her estate should be insuJlicienl Jur that purj^oso) ; and 
appointed the said defendant, and Rkhnni Hardman 
(the plaintilf), her cxcciitors, 

IJiK)n the death of Bcllt/ Johnson without issue and 

uajuurried 
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Hardman 

Vt 

3oiiifsaj4, 


unmnrrJf^das aforesaid, the plamtifFand his wife entered 
into pos^ssion of the premises in question, notwith- 
fitandJng her will, clainiiiig- to be entitled under the will 
of (he testator by the plaintilT’s wife having survived 
uHthe other children of the testator* In 1800, the de¬ 
fendant John Johnson brouglit an ejectment, on which 
lie recovered possession of the premises; the Court of 
K* B* being of opinion that, Btil^ Johnson having 
procured ?uch renewed lease of the premises, the same 
passed by her will; and, since taking possession, he had 
bought the reversion of the same pi emiscs by virtue of 
an option granted him by the corporation, as the person 

p _ 

appearing to he entitled to the lease thereof. The plain- 
till'^s wife died in the same year, 1800, leaving the plain- 
tilf her husband (who had taken adminstralion) and 
Ilichard Jiardmon the younger, her eldest son and 
licir at Jaw% This /hfhftrd //arihtmn hiul become bank¬ 
rupt, and the other defendants were his asstgneca. 

The bill, stating tlicse facts, insisted tliai the de¬ 
fendant Johnson having purchased the reversion under 
surli clrciiroE^tance^, the plaintiif ought to be held en¬ 
titled to Uie beuelit of the puichase; uflering to pay 
the Tiioucy for the same; charging also, that Jlcfb/ 
Johnson took the new lease of Of rmAcr 1760, sulyect in 
Cfjuity to the same conditions, limitations, and provisoes, 
as the original lease was made subject to by the will of 
the testator; and therefore prayed that the defendant 
John Johnson might be decreed to convey the premises 
comprised lU the deed of the ]5ih of December 176D to 
the plaintiff and his heirs for ever, and to deliver up 
possession thereof, ;:nd also to convey to the plaintiff 
the reversion in fee expectant on the determination 
of the last-mentioned grant, and to account for, and 
pay over to the plaintiff the rents ami profits during 
the time he had been in possession or receipt theieiff; 

tfie 
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111 * plamtiff ofTerlng to pay him such part of the fine Il\nDMj,N 
for retiewitl (if any) as he should appear to be entitled 
tOj and also the purchase money for the revereioHj with 
intereet, m case it should appear that that purchase 
money was not a distinct sum from the purchase money 
of the other premises purchased by him ; and u re¬ 
ference to the Master to ascertain und fitatc what was 
the value of the reversion at the time of the purchase, 
and what ought to be paid to the defendant by the 
plaint] ff in resfwct thereof. 

The defendant, by bis answer^ insisted lhat the claitso 
of survivorship was confined to the residue ; ^vhich, liy ^ 
the clause immediately ptx?ce<ling, was given to alt the 
children, equally to be divided among them. That the 
premises in question were devised to /hffji/ A/wow, 
absolutely, for all the testator^s interest therein, which 
interest expired long before her death, and she after¬ 
wards, to the time of her death, continued In po-ssc'^^ion 
under the new lease granted her by tlie Corporation and 
purc-fiased with her own money. That, in tlic trial of 
ojectmcnl, the merits of the casfi had Iwen Kolornnly 
argued. He further said, tliat he had pnrdiased the 
reversion (pr a valuable consideration, together with 
other lands adjoining, without distinction, under the 
same contract, 

Z^cf/and Parker^ fur the plaintilU 

Sir S, liomiiij/ and Ilornc^ for tlic deteiiJaiit* 

TAe Master Rolls, on the first question, 
whetlier the proviso in the will of Robert Johmon rc- 
terred to, and controuled, the former specific bequests, 
or alluded only to the gift of the reaiduo iiiiniediately 
preceding it,) observed lhat the word “ shares" the 

“ dying 



CASES IN CrUNCEHV, 



“ dyiii" cliildrcri’ii shares oflits eaid estates”) was more 

■w tr 

£ipph‘c^l>Jc to projiprty given generally than to what WitEi 
fiperi^c, i^izs the diatlnet portions before toaJlthe 

children; but that the queatian must always be, in what 
flense ft was used in the particular iniitancc:—that hero 
it might be doublful^ on the iirst clause, what wa^ 
actually meant, but that wliicfi followed, excluding from 
nU l)etiefil or advantage under liis will such of bis 
c.luldren as should dispute it, and directing that lUctr 

shares” should go over to the others, made it clear 
that, in iisifi" the word, he ha<] rcrertriice to every be¬ 
quest Milder (Iiat with 

# 

As fo the otlier question, he said \i was (as iiir as 
resjjected the reversion purchased by the dofGnilant) o 
new one ; but he should lirsihite a good deal before lie 
refuflcd to apply to it the pnncljde which had been 
ostablisbed as to ihc reiiowai of a lease ; and that it 
would be daug'orous to allow the trustee of a term to 
resort to the owner oi a reversion to become a purcliaser 
lor hiH own benehl; for by that means' lie wouhl debar 
his cesft/// qitc intst of the fair chance of rcnewalj, getting 
into his own hands Ibc power to giant a renewal or not 
at his option. Asa new point, llis llonopr said he 
would take time to consider iL 


Hauuman 

u. 

Jounvon, 


On a following day, His Honour slated it to be his 
opinion, that the plaiiitiir w^as entitled to the licnetit of 
the renewed lease; but not to the hrucfit oftlie pur- 
chiu^c made by tlie detendant of the reversion. 


END op THE SneoNH I'AHT. 
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Till! 

HIGH COURT OF CHANCKRY, 

57 Geo, IlL 1817. 


Thft ATTORNEY GENRRAE, at llie ttdatioo of 14^^17. 
BENJAMIN MAN DER,anil l;lie Heverorid JOHN 
STEWARD, Tiiformaiitjaiid theBaid BENJAMIN 
MANDEUandJOUN STEWARDjPi.AiNTirr<i; 

AMD 

JOSEPH J^EARSON, JOSEIMI STANLEY, 

JOSEPH BAKER, THOMAS WILLIAMS, 

BENJAMIN STANLEY,and ABEL WHITE- , 

HOUSE, , - _ Defendants. 

T he information and bill, filed on the 1st ofIn format ion md 
bruar^y I^J7, stated that about 150 years ago, n bill to cjuiet the 

raeeting'lionsej or place of worship for Protestant Dis- P^Jssetsion of 

. the relators 
seiners 

' ana plAmtltiii 

(one cLoiinUig tlie smviving truijtee, the otlict hi; minister, of 
a Protej^fant Diiseiitin^ meeting-hou^n); for an appointment of new 
trustees; tnrl an iiijnnction to stay proceeding!? in ejectment by 
the defendints, clulmlug also io be truiitees of the meeting-house. 
Up nil molidu for an iDjuactiou, it appearing that the meeting-housri 
VoL. HI. A a 


TVKS 
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t^pC 


* eH 


1 


senkrii from Llit; csiublii»hcd church, itss erected in Johti- 
slrffff JFolrerftiJ^npioti j and, as wcJl iit the time of erect- 
i[|ff the name, as from time to time since, various "ranlij 
oi^d pecuniary bequests and other endownieots had been 
made thereto by ditlerent persons, for tlie purposes of 
siipportiiifr a minister, iuul of detraying the expcnjses 
of ropahing and maijiiaiiijug the bin me, and for otlier 
]ntrpo^iiof alihe uaLure. That tiic said meet in gdio use, 

p 1 

■ 'll together with im adjoining bnikling, which was used ns 

a 8chool-room and :is a vestry for Iransucliii!; the seciilai* 
iidairsofthecorigregiitioii, niid logclhcr witJia dwtdlrng- 
Imirse, nlsu adjojuing, which liatl for many years past 
been used ns the residence of the minister for the time 
being offlciatijig in the said nieeting-liouse, was origi- 
iiiiily vested in tlie names of trustees for the purposes 
aforesaid, and declarations o[ trust tbcrcot were duly 
executed by such trustees; and, us such trustees hm) 
from time to time died, or become iiicDpuhIc to act in 
the trusts, nevv trustees had been iiomitmled and ap¬ 
pointed, and the said meeting-house and premises had 

the tier!! iiie uf the Ibdy Tiinity, and that ttie tinst cfluld not 
be diverted from the purpose for which It was jiUeiKktU the defetidarit? 
iiisisliiui lliLit the iiitCKtimi wrasi us general an the purpose ex[irc&H'd, 
and had no re;; ird to any [larllcular tniPt^; it heitig iilso piiule a 
qarst'FOn, whellsor n trust for supporling Uailariati worshiph and 
can bp iiiippoited; and it being further diiiputcd who, accordijig to 
(lie true cOFc^trurtlou of Hie deed, wore end tied, trusteeii, to the 


Liir'S 'i iiy f- 


tiic purpu'i] 
was i^ei’hirf'd lii 
bfi ftji- I he 
wni>liY and 
.Foi’vice of 
Cbidi” the 
phliLtbi's and 
relators eon- 
tcndhi'^, from 
the purpose m 
expre-^sed, ttiul 
the bUc'iUion 
was for piejuoN 


posbe^^ion; and iiljcdier the niinistef of a DisstuUln^ eoiigiFgation, 
clrdcd for a hioitnl period, is afterwards remorahle at plCEisurc ; anj 
also as tii the construction of the deed, and as to an alleged agiccineut 
or understaiubTig between the[)artie$, with regard to such lemoviiL: the 
ifijuiktiun WHS grnnied (upon the partieE undertaktng to abide by sudi 
order as the Court should thereafter mal.c), aiul it was referred to tLo 
Mai^terto im]iiirc in whom the legal estate was vested, the particular 
object (with mpcct to worship and doctrine) for which the trust was 
created, the of Protestant Disscutcrs as to the election of mi- 

nhters, and the duration of their ulFice, and whether any agreeinent or 
midGcslending relative thereto jiubtisted between the parties^ 

hecn, 
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bcfin, by proper convonances from lliestirvivirigorcon- 
tinumg trustcef:^ conveyoti toauti vested in sucli 
vjving or continuing trustees rttid the new trustees 
jointly, upon the trusts aforesaid, and the rents and 
proiits, fe. fpotn time to time paid to the trustees, or 
(o (he minister lor the time being, Btid by them applied 
to the purposes for which the same ^vcrc so given. 
That, in tlie year 177S, the pkinUif, Marttkr^ (%vitli 
other persons since deceased,) was duly nominated and 
appointed to be a trustee jointly with the theji sur¬ 
viving or continuing trustees, aud the Irust promkes 
u.?re by proper deeds conveyed toMud vested in them, 
jointly with the continuing or surviving trustees, and 
the same were then become vested in Mamke yololy by 
right of survivorship. That the mceting-honso xyas 
originally built by Protestant Dissenters, proks^ing 
'LVinitarianism, and for many years yuch princrples 
were professed by the subscrifiers and congregation 
assembling therein, and the said several fiindii and mt™ 
doWnicnU were by the trusts tliereof declared, or by the 
intentions of the donors directed, to be expended (mid 
were accordingly for many years laid out,) in main¬ 
taining and promoting a belief in the doctrines of the 
Holy Trinity, and the ministers from time to time oili- 
ciating in the fiaid meetiug-liouse were Tnnilarians; 
hut, ill the year 178^, a division in opinion arose be¬ 
tween the then trusteofi (about ten in number) and the 
subscribers, as to who should succeed (o the tlien vucani 
olTice of minister, and the Reverend 
was thereupon elected by a considerable majority of 
the trustees and subscribers, and was duly invited to 
preside over the congregation ; but the minority oftliij 
Ifien acting trustees and subscribers obt^iiiied possession 
of the meeting-house and premises, and entirely cx- 
cltided JimmoM therefrom, and proceeded to elect and 
call The Reverend Hamncl Grxjjkhi to the office of 

A a y minister, 


1S17. 


A miii-xi: V 

(irNi:UAL 

a. 
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Arron-NrY- 

(jENHUAL 


mmisfcr, whidi call was accepted by lum, and be ofii* 
ckfed tiicrein for several years, during vvbich time he re* 
ccived the profits and emoluments of tho office arising 
out of the said grantsand endowments^ although he lie vet 
preachedj nor prolessed to believe, the doctrinesj fortlie 
maintenance of which the meeting-house was originally 
built and the said grants and etido wmenis made; and ever 
since that time the trust premises had been appropriated 
to support and teach doctrines wholly opposed to tliORC of 
the original founders, and contrary to tlie original trusts 
or intentions of the institution. That, since il/^ndcrwas 
appointed a trustee* there had been no regular nomina¬ 
tion of trustees, but various persons had from time to 
time intruded t]iemselve9,without being properly elected, 
or having the premises duly conveyed to them, and had 
received and misapplied the rents, That the defend¬ 
ants then claimed to be trustees of the premises, and were 
jn the possession and receipt of the annual income arising 
therefrom. That the plainlifl', Steward^ was tlien, and 
for some time past bad l>ecn, minister, and was enti¬ 
tled to the full emoluments of the office, arising as well 
from the endowments, us from subscriptions for pews, 
and voluntary subscriptions; and (ha plaintilF, 
as surviving and sole trustee, waa entitled to the pos- 
j^ession of the trust premises, and to receive the annual 
income arising from the said funds and endowments, 
pursuant to the trusts thereof 


The bill and information charged that, according to 
the custom established in the meeting-house, and to the 
original trusts thereof no new trustee could becliosen, 
without the consent of all tho surviving or continuing 
trustees. That Ma«di:r had never assented to the no¬ 
mination of the defendants; and that, at no time since 
he ( Mandcr) was appointed a trustee, the whole of the 
trustees for the lime being had concurred in the choice 

of 
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of TieMf trustees, and tlierefore the defendants were not 
properly authorised to become trustees, or to take upon 
themselves the execution of the trusts, and there had been 
no legal or elt'eetual conveyance made to them* That 
the intention of the donors was to promote the belief of 
the Holy Trinity, and that the Meeting-house was built 
by the volunta ry subscriptions of persons having Like in¬ 
tentions ; but the defeudantg liad not so employed the 
same, and, Htncc they had been in possession, the doc¬ 
trine of the Holy Trinity had not been taught in the 
Mecting-bouse; but that they belonged to a sect of 
Protestant Dissenters called U/iitarians, professing 
themselves to be opposed to Trinitarian ism; and, there¬ 
fore, the said mectiiig-bougc and premises, and the an« 
iiual income of the said trust-funds and endowments, 
had nut been applied pursuant to the trusts tbercofi 


I81T, 



ATTORXiV- 

Gi:NEliAL 

V, 

PfiAnsox. 


The plaint ill' Sicn^ard charged, that ho was Minister 
of the congregation, and did then conscientiously 
and publicly profess to l>elievc in the Trinity, and aa 
such was entitled to the use of the Meoting-bouse, 
for the pmpose of public worship, and to the occu¬ 
pation of t!ic scbool-rooin and dwelling-bouse thereto 
adjoining, and to receive and he paid the surplus re¬ 
venue of the trust-funds and estates, after all out-goings 
were (leducteiL TImt he had been minister for more 
than three years, and, during that time, the defendant 
bad not only allowed him a very small part only of 
the revenues by way of stipend, but bad endeavoured 
to get possession of the meeting-ho use and school-room, 
and to.exclude him from the occupation thereof, and 
for such purpose had lately affixed new locks and bolts 
to the doori;, and locked up the iron gates leading into 
the court-yard, and the front doors of the meutmg-bouse, 
and refused to allow to the plaintiff any part of the an¬ 
nual income aribing fronir the trust premises, 

I'he 
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The information and bill further charg^ed, that the 
defendants threatened to proceed toelectanewministcrj 
and permit him to receive the rerenueSj but, not being 
trnstccs duly appointed, rt'ore wholly in competent ro to 
act; and nevertheless they had proceeded to serve the 
pin inti A' Stca’rtrd with a notice to the following effect- 
IJtHh Jfmtmr?/ 1817* We, the trustees of the Dissent- 
“ ing mecting-houscj and the property thereunto be- 
longing, ill J(ihn^strc€l In this town, beg to acquaint 
you that wc have, in conjunction with the subscriber3, 
elected the Reverend JVIr* to be the minister of 
the aforesaid iTiceling-house, We therefore give you 
notice thereof, and desire that you will, without delay, 
“ give us possession of the fiame* Wc request your 
immediate attention, and, should wc not receive your 
answer in theaAirmative, on or before Thitrsda?fTicxf^ 
we shall conclude it is not your intention to comply 
“ with this notice which notice was Rigiied by four of 
the defendants; and they then threatened to proceed to 
law to obtain possession of the premises whereas the 
haicl ptaiuUff charged, that, as minister, Tic could not 
be dismissed withoul: bis own consent, or gross immoral 
conduct; that be had boon gnilty of no such gros^ im- 
morality of conduct, but bad constantly pcrforincil the 
dnticK imposed upon him ; and, further, that, as well 
the plaintiff Almuier as a majority of the then sub¬ 
scribers to the meeting, were in favour of his continu¬ 
ing jji the said ollice. 


'rhe plaintiff Mmdcr aUo charged, tlint the defend¬ 
ants bad obtained possession of title-deeds, &c. relat¬ 
ing to tbe premises, and refused to permit the pJalntiff 
to sec or Iiave possession thereof* 

^I'Uc prayer was for on account of the trust premises;— 
a declaration that the plaintiff Mmidtr was entitled lo 

rcUtu 
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retain posscsi^ioti of the nieetiifg^iciuso, 6cc- upon the 
trusts aToresakl, and that he iiii^ht be quieted in such 
possession by injunction ;^a declaration also tliat the 
plaintifF was entitled to receive the aiinuaJ iJicome 
of the trust pi emisesj to be by Kim applied to the pur- 
[>oses aforesaid^ and tliat the defondants might be de¬ 
creed to deliver up to him aU title-deeds^ in their 
poafression, anil to aceoinit with him for all mome<i re¬ 
ceived by them in respect of the premises, and of the 
application thereof^ and to pay to him whut should ap¬ 
pear to be due from them on such account to bo by him 
applied to the purposes aforeSiii<t;—that the ptaintiti^ 
lui^ht be quieted in his oflicc of n^inister, and 
in ih e use of the mcctiii^-housc, for the purpose of jnib- 
lie worship} and jii the occupation of the sc hoot-room, 
vestryj and dwelluj^-htuific, by tfic like injunction, until 
ho should /lavc been Icgaity dismissed, and a new ini- 
iiiater duly electedthat nciv trustees might be iip- 
poiiited joinIty with and that the trust premises 

might he duly emiveyed to and such new 

trustees jointly;—and an injunction to restrain the de^ 
fetichints from iiitcrmeddling wdlli tlie mcetiiigdiouse 
and prom ISOS} and from all proceeding?? at law to recover 
pcis^essioEi (hCn?of}arul from inierferiug in tho execution 
of the trusts thereof, and from eicN'tiug and nomiuatiug 
iiiiy olIitT luiiiister in the room of Sftri^urd, without 
coiuicut. 


1817. 


Arj’oJtKKV- 

tjJrprnuAr. 

r£AHSO?f. 


The defcndiiiils, by iJieir siiiswcrj staled thatj in tlie 
year ITOI, tv meeting-house, or place of wor.>iIitp for 
Protestant Ois^^cuters from the Established Church, or 
for Hiich purposes as mentioned in the deed alter staled, 
was,(under t^uch ciremustauceH, and in such mauiievafs 
ilicrein stated}) erectctl in John-slrccti f^^ohrr/tampton^ 
"riiatj by an indenture of feolVuiciit, dated the J8th of 
Sepiem/tcr 1701, between Jfffin /fmiW of Ihe ouc part, 
I and 
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Genera i, 

V. 

PEAtt50If. 


Joseph Turton fhe elderj Thomm ^ulion^John Scoll^ 
^\^\iiJ^Uraham Pearson^ of the other partj it wa« witnessed 
tJj;if,]n considoralioti of 10/., the siaid TlitsscI granted, en- 
leoffed jii n d ct>j i fl r tn ed u zi t o the sai cl Turton^ &c. the ir h ei ra 
and na^igiis,the premises whereon the said meeting-house 
was erected, and on which it was then standing, to hold 
unto the said 'rurtan, &:c. their heirs and asaignafor ever. 


That, by an indetittire dated the 'jOth October 1701, 
between thesaidJonfrpA Tttrion lheelde^,77;fl7mf^^^?^^^^>^7J 
John Seott^ and Abrnhom PmTR07i<^ of the one part, and 
John Stnhhs^ nirnistcrj together with wevcml other per- 
therein named, parties thereto, of the other part, 
after recituig aa aforesaid, and fuilher reciting that, 
since the time of the piirchasitig of the above*mentioned 
parcel of land, at the charge of all the parties thereto, 
and others, there was then erected and built a large new 
structure thereon ; it was thereby witnessed^ that it was 
granted, agreed, and declared, by and between the par¬ 
ties thereto, that the aforesaid grant was in trust tor the 
purpoHoa aftertnentioned, and the purchase-money re¬ 
mitted by the fialdJ"ostfpft And it was the true 

intent of all the parties to the said grant, and all others 
who had contributed towards the building, tliat there 
should be a house built upon the said parcel of land, 
f which had since been done accordingly,) and the same 
Weis intended for a meeting-house for the worship and 
service of God. That the pews therein should, from 
time to time, be disposed of by the order of the 
trustees for the time being, or the major part of them; 
and that, upon the death or removal of any one or more 
of the trustees, it should be lawful for the residue, or the 
major part of them, within two months next following, 
to nominate and elect sucli perBons to be trustees, for the 
liurposea therein mentioned, as should supply the va¬ 
cancies of such as should so hii jipcii to die, ur remove 

llieir 
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their habitations out of the town of Wdverhajjiptofty and 
the products thereof^ That the number ofthe trusteofi 
should be continued to twelve or more, and that they) 
or the major part of them, sliould from time totijoe, upon 
any mcetjng^to be appointed to consult upon matters in 
any respect relating to tlie said meeting-house, make such 
orders therein as they should think convenient; such 
orders to be bind iiig on at! parties concerned. That due 
notice should l>e given of all such meelings, and a book 
kept tbr such orders so to be made thereat. And then 
followed this clause, viz. “ That if, at any time there- 
after, meetings for tlie worship and service of (7od 
** should be prohibited by laiv, and thereby the mceLiirg 
houNe should become useless, it should be fawful for 
the trustees for the time being to sell and dispose of the 
same, the money raised therefrom to be disposed of 
to such clmritabJe uses as the trustees, or tlic major 
" part of them, should appoint; or otherwise to convert 
tlte said mee(ing-Iioii$e into dwellings tor the irse of 
the aged, infirm, and impotent people, who live in the 
fear, and attend upon the worship of <3od, to dwell 
“ in, as the said trustees, or the major part of them, 
“ should nominate or appoint” And it was thereby 
further provided, that if any of the trustees for the 
time being sliould misbehave themselves in the ma- 
“ nagemeat of the trust, or should do any thing senn- 
** dalous or oiTouHivc to the rosiilue of the trustees, or 
any of them, it should be lawful for the residue of 
the trustees to call a nieiUiisg iji manner aforesaid, 
and, upon heal ing such uiEsbehavionr, &c. they the 
said trustees, or the mujor part ol'thcm, should have 
power lo remove uny such persons from the trusty 
and to elect other fit persons iu their places.” 



Attohnet- 
Gen ERA J. 

V. 

Pearson* 


That by Indentures of lease and release (I7th and 
IStlrof iJccortifr iT4^?) betwoen Wiltitim /Vu jott, of 

the 
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thf! partj aiiil Tarton tint] others thcrerw 

iianiH 4i*t parties tlicrcto, of the other pm t^ uflcr reclt- 
iijg- (he deed of i70Jj and that Abraham I^mt^an had 
survived Joseph Tarim the elder, Thomm Sutton 
John Scotty and died leaving the suid lf 'ii{ia)n l^varSQUy 
(party thereto of the fii-st part,) Ills son and helr^ 
whereby tlio title in law to the premises vested in him 
the said JytUitmi Patr^mn^ anil that the several parties 
thereto of tlio second part had been duly chosen trus¬ 
tees ijC tbe said inectiiig-hou^ie, and tbe said ^yUiitwi 
Patrson, in rulhltnejit of the above trusts, did gmul, 
See. unto ibe sard Jo.fi'p/t IWrim and ol/ierSj (parties 
tbcreln of (he second part,) ilit'.ir tieirs, &c* all the 
.^aid pmiaiiieji, upon the trusts aforesaid* 


I’liat, by jiidentui'D of feollmentj dated tlie tSth el 
April [772^ made and executed by and between Joht^ 
It/fiftsirll and others, of ttie fir^t p:irt, t!ie said Joseph 
Tifrlon and otlieis, (among ivlmin was the iilalnlilV 
A/iiHfler^} of tbe second part, ancL/oA/i Co/e, {lissonling 
minister, of the third pnrl^ reciting (hat all the tfHStecEj 
aptK>intcd by tbe last-mentioned indenture were since 
dead, except the said parties thcrclc* of tho llr*jL piirtj 
and that the said pnrties thereto of the second p^rt bitd 
hccii cbosen trustees for the purposes aforesaid, it was 
witnessed, Ifiat (he ^nid parties of tlic (irst jiart did 
grantj Sec* unto the said parties of the second part, their 
lieirs, ttc. all the said premises, in trust for the pur- 
po5ios, Ac. lucntioned in the said deed of ITOt. 'nils 
ijidejitiire contained a power of attorney to deliver 
scisiii, wdthfi inemorandiinn of livery of seisin indorsed. 

The answer further stated, that, by iudeutures of 
leasi! and release (1st and Sd of M/rumy/ 1720) between 
John Sfolt of tlio one pail, nnd *Josrph Tnrttm^ and 
other si therein named as parties thereto, of tJic other 

])art* 
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was witnessed, that, forthe considerations therein 
mentioned, the said John ScoU did grant, unto the 
said Joseph THtton^ &:c. their heirs, an acre of land 
therein described, in trust to permit the rents, issues, 
and profits to be received liy Ahrohnni Ptnrson^ (Jong 
since deceased,) during his life, and alter his decease by 
flic minister for Ibc time being, who should bo the 
stated Dfid settled minister of the congregation or 
society of n issenting l’rotoslaiit?4 belonging to the said 
iiiecting-house, toward? th ^''pport and nin in ton a nee of 
such minister, forever. Hnt tn case the statute then in 
forec, entitled, An Act for exempting their i\Tajesties' 

Protestant Subjccis dissenting from the Churcli of * 

En^laml from the Pciialficft of certain Laws/* (a) 
should at any time tlicrcaflcr Iiappen to be re¬ 
pealed, and tlic said congregation should by law' he 
pi'oTiibited lo afi^eniblc tor the worship and service of 
fJod, that fhen and in nuch case, the Inustees sFioidd, 
from tJine to time, liuiing such prohibition, pay the 
whcdc of the reals, issues, and profits to the person 
that wa>i iiiitiisfer of the congregalioii at the time of 
such repeal or prohibition, for and daring his life, 
for Ills i-ole use and benefit, and, after his ileath, to 
and for thc'iiKc and benefit of such silenced Protestant 
Dis^^enting Minister, or Ministers, as the trustees for the 
Imie being, or the major part, should nominate and ap> 
point; provided that, when and as- olleri as any of the 
trustees should die, or desert or fnr^uike the said con¬ 
gregation, ainl should change or become of any other 
religion or persuasion wliatsoevcr, contrary to and dif¬ 
ferent from the said congregation ; or in case any oft he 
said trustees should, at any timo thereafter, remove 
eight miles distant from the town of Wolverhampton^ to 
inhabit or dwell, that then and in every such case the 

(rt) The To lei a lion Act, 1 W. & M. c. IK, 

^ut viviiig 
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surviving or other truatcesj or the major part, should^, 

wlfhfii --days next after such decease, desertion^ 

or removal, by any note or memorunduiii in writing, to 
be subscribed by llio said trustees, or the major part of 
them, elect and nominate one of the most sullieicnt sub^ 
stantial per eons of the congregation to be trustee, in the 
place of him or them so dying, deserting, or removing; 
and, in case the said trustees, or ilie major part, should 
leluac or neglect, wittkin sucli time, so to elect and nomi¬ 
nate, then it should be lawful to and for tbemiiustcr 
of the !^aid congregation for the time being, (if any such 
there be,) or else for such silenced DissentingProtestant 
minister, or ntinisters as aforesaid, for Ifie time being, 
to whom the rents and prohts of the preiniscs thereby 
granted should of right apperlain, by any note, &c. 
under his or their hand, to elect and nominate such 
trustee or trustcce, upon the same trusts as aforesaid, 
and so from time to time, 6cc. ivliercby the said trust 
might have a perpetual co]itijiuaiLce,and might not como 
to or vest in the heirs of any surviving trustee, or in 
any person or persons whatsoever not of the said con- 
gregation* 


That by indenture of feofl'mcnt (6tli oC A177^^) 
made and executed by and between Mic/tfu d of 

the fii'st part, the said J'oA/i MttrshaUaiM] others faniong 
HJioni wore the phiintj/F A/mdcmnd one Is(7(ic J/cfid^r?/}^ 
of the second part, and the said Johi Cole of the third 
part, after rcciling the Indentures of 1720, and that 
.Rifh/ird Forvkr fonc of the parties thereto of the second 
part) had survived all liis co-lnistees, and was since 
dead, leaving the said Rrehord /'h-e/er, (p^rty to the now 
stating indenture,) his son and lieir, whereby the title in 
\ii\v to the said premises vested in him, au<l that thosaid 
John Alarsfiaily and the several other persons, (pailies 
thereto of the second part,) had been duly chosen trus- 

tccp; 
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{lecs' and the said Jo^in Coic^ as inmister of tfio said 
nieetin!;-liouse, had requested the said Itichard Fowi^r^ 
fparty thereto,) to coriv'cy, it was wifnessedj that, 
in pursuance, the said tiichfird Fomlcr did errant, 
unto the said John MarshaU^ their heirs, 
a!l the said premises, upon the truttts aforesaid. 
This indenture also contained ti power of attorney to 
deliver seisin, with a memorandum of livery of Beiam 
indorsed. 


1817. 



Attornev- 

G^^tea.lL 

u. 

Pkabson* 


The answer further stated, that, in or about the year 
1782, n aum of 200/. was givep by (he will of fire said 
John A/arshaU io and for the use of the society of Pro- ' 
teataiU Dissenters atlcndin^ the said meeting-ho use, 
and another sum of 200/. was also given by the will of 
Abrahnm 7/(7/, to and for the use of the said society. 
Tfjal the two last-mentioned sums (vvith 99/. I/ij, 
winch liad from time to time been accumulated) were 
invested by tlie trustees of the mecting-liouso in the 
porrimse of StJO/, jjrr ctinL recUicod JiunnitieR, wliiclt 
W'as sold out in the year 1S07, under the authority 
and direction of the major part of tlie said trustees, 
and produced Uic sum of ij02/., 2t0/. (part whereof,) 
was applied in the purchase of certain leasehold 
houses, and the residue, amounting (after certain de¬ 
ductions) to 260/., lent out at interest to a brother* 
of the plaintiir Mundevy upon the security of his pro¬ 
missory note* That the sum of 1(X)/. was, in 1800, 
given by the will of the saiil Ihnjamtn Cormn^ upon 
trust to be put out at interest, or invested, and the 
produce from time to time to be paid to the minister, 
for the tin^ being, who should ofliciate at the said 
meeting-house ; and that in March 1793, the trustees 
thcroiti named, together w ith the then trdsteeB of the 
meet!ngdiouse, purchased tlierewilh, and with 63/. 
raised by voluirlary subscription, a leasehold stable, 

which 
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V, 

PxAJi^orf, 


which then stood In front of fhe arid 

had £incc been re moved, 

The defcndauls admitted that there waa adjoining to 
the meeting;-house a buUdiiifr ust^d as a school-roont 
nnd a vestry for transacting the allhirs of the congre- 
galionj but said lltat the same was built in the year 
17945 expense discharged by voluntary sub- 

scription of the defciulants and other memborft of the 
congregation, iidthur of the pkintifts (to the best of 
ilkuir hiiowlodge) having cunirlbuted lliercCo. 


They also admitted that tliere was a dweiling-fiouso 
adjoining the meeling-house, whicb liad sometimes 
(but not uni form] j for many years pusi) bcod used as 
the resideneo of the ministerj but said that tlie same 
had at other times been Jet to otlier persons lit such 
nninncT as the trustees for the time beirigj or the ma¬ 
jority^ had thought proper^ 


H’liey admitted ibat^ as the trustees of tlie meeting¬ 
house and preraiscfi had from time to lime diecl, or be¬ 
come Jiicapatdo to act, or declined, or discpialitied them- 
solve!) from acting, new trustee!^ had been dppointi^d, 
and the premises conveyed toaiuJ ve!<ted in them jointly 
'with the surviving orcontinuiogtrustcGs, That,since they 
((he de/endunts) had been trustees of the premises, and 
(they believed) prior to that period, the rents and profits 
had been from time to time paid to the trustees, or to 
the minister, for the time being, and by them applied to 
the purpQgies for whicli tlie samo were so given» They 
admitted that all the trustees named in the deeds of the 
i8th of /iprily and 6th of 1779, respectively, 

were since dead, with the exception of the plaintiff 
Afottder; and said tbey were advised that the legal 
estate iu one fifth of the promises comprised in the first 

and 
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tind in two^sixtbs of the premises comprised in tlie se* 
conclj of the said decdsj had hocomc vested in tbe said 
plaiiitiiT solely by ri^bt of survivorship. They could 
not set forllt, of tlieir belief or otherwise, whether the 
inocting-bouse was ori^innlly built by Protestant Dis¬ 
senters professing Trinitariani&m, nor whether for many 
years and down to wdiattime, such principlesivere pro¬ 
fessed by tlie coiigrogatioiiasseiuhliug there ; siivo tbuf, 
ill the year 1780, some of the congregation (as they 
bolieveil) professed to be Trinitarians, and others pro¬ 
fessed dilfereiit sentiments* They denied (<o the best of 
their belief) that the trust funds^utd eiidowmeaU were 
by the frusta thereof dcclm'cdj or by the Intentions of 
the donor^^ orliy any other joeaiis, diVeetod (o be, or 
that the same were for many years or down io any time 
expended in nvaintaining iitid promoting a belief in the 
duotrine of llie Holy TriniJy; and on the contrary, they 
intjisted that the nieeting^hoirseaml premises were l>y the 
said deedn appropriated for the purpose of promoting the 
worship 11 ml her vice of Almighty (iotl, and for the u^oof 
Protestant Dissenters, williontany loeution of ^rriiiita- 
riaiiisin, or any other docU ino wliatcvcr, to lie preiicln^d 
in such Tncetiiigdiousc ; and said that such funds and 
endowmoni^f hud been tas they believed) so applied ac¬ 
cordingly. TJiey knew not wlictlu'r the ministers, from 
timo to time, were Trinitarians, or iiow otherwise; but 
they stated that, in the year J73!^, a divisioji in opinion 
arose among tlio thcji trustees (ten in number), and the 
subscribers, as to who sliouUl succectl lo the office of mi¬ 
nister then vacunl. That Air. was not upon 

that occasion elected by a inajority, but, on the con¬ 
trary (as appeared by a inemorandum-book tn their 
possession, cunlaining a full and particular account of 
all matters relating to that occasion), that nihch dissen¬ 
sion took jdnee among the t!icn trustees as to the invita¬ 
tion o^JV^y/^e^■ow, which was objected to by six out of the 
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tftn, and actituny given by a niinority of fouTj tbe sli 
wlio objected refusing to sign the invitation^ and also 
sribjscquently refusing lo allow Jameson to officiate as 
[iiinistcr. Thnt the majority (and not tlie minority) of 
the said then acting trustees and subscribers obtained 
possession of the meeting-house and premises, and 
excluded Jameson therefrom^ by reaeon of bis not 
being duly invited or elected. That the majority in 
like manner proceeded to elect Reverend Samuel 
Griffiths^ who accepted llieir cull;^ and officiated as 
iniiiistor, from his iippoiiitnient in to his deatli 

in I804j and, during such time, received the profits 
and emoluments of the office arising out of the said 
grants and endowments* They denied (to the beat of 
their belief) that Grfffitfis never professed to believe, 
or never preached, tlie doctrines, for the maintenance 
of which the mecttng-liotise was originally built and 
the said grants and endowments made, and said tJiat 
(on the contrary) he did (as they believed) preach 
the word of ( 10 ( 1 , whicli were the doctrines, for the 
[iromution whereof the said meeting-house was erected* 
They said that, prior to Jmnmrf/ ITff), all the 
trustees appointed by the deed (18 AprH 1779) had 
died, except Hetijumin Corson^ Pitee I^e*trsoit^ Ahra- 
hmn Harper^./okn IIick€o-i\ and 11 1 e p la j n t i if Mamkr^ 
and ail the trustees nppointodhy the deed of Gth 
J779, had died except the said Benjamin Corson^ 
Peter Pearson^ Ahrnham f(<iipcr^ and John Ilkkcox^ 
together with Isaac Ileadlcj/^ and the said Plaintbf« 
That, from the year 1783, the plaintiif Jl/rtMdcr declined 
and ceased lo act as trustee under cither of the deeds, 
and changed bis place of worship, ami ceased to be a 
subscriber to the meeting-iiouse, or t(i frequent thc^auie, 
and he was therefore to be considered (as defendanU 
were advised) to be no longer a trustee under such last- 
Tuentioncil deedsjor either of them. 'That the said Isaac 
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Jleadk^ never acted as a trustee under the deed of 0th 
of August 177Sj and died vrithout having ever so acted* 

That about the Jatter end of 179^j a Diccting took 
place (pursuant to the po^vers contained in both rtecdfl 
of 170i and 17St)J for the election of new trustees in 
the place of such ns were then dead or had declined or 
ceased to act under the trusts of the said deedi^ respect* 
ivety ; and it was, upon such occasion^ agreed by iho 
surviving trustees then present, or the major part, tliat 
tlie several persons therein iiietiitoncd (iiuiong wlioni 
were the defendants, Baker^ Peanon^ and Joseph VLud 
Thomas Stajiliy^^ should be elected and appointed to 
act as trustees under both deeds, together >vitli Corsort^ 
Peter Pearson^ Harper^ anti Itickcox^ in the place or 
stead of tlie pjaintiff Mcmdcr^ and Ileadkj/j by reason 
of therr having ao ceased or declined to act as atbrcsaid ; 
and, in pursuance of such arrangement, a deed (9th 
Januiir^^ 1793) was duly tnade by and between the said 
PeUv Pairson^ llarper^ UkkeoTy and the 
plaintiff Mandcr^ (as such sm-viving trustoca of the pre¬ 
mises contained in the deed of ETOl,) of the first part, 
the said several persons, together with llmdky (as 
such surviving trustees of the premises contained in the 
deed of 17J^0}, of the second part, and tjie lour defend¬ 
ants, together with the other persons so elected as afore¬ 
said, of the third part, whereby, after reciting that for 
the purpose of preserving and conttiiiiitig the charitable 
uses therein mentionud, the said surviving trustees had 
proceeded to Iho choice of new trustees as aforesaid, it 
was witnessed that they the said parties thereto of the 
first and second parts respectively did grant, &c. unto 
the said parties thereto of the third part, their heirs, &c., 
all the said respective premises upon the tru^ita of the 
said indentures of 1701 and 17^0 i cs^pectively. This 
deed also contained a power of attorney from the par- 
VoL. lll^ D b lie'j 
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ties thereto oFthe first part, to Griffths^ “ to givequie^ 
“and peaceable po^cssion and seiELii of the premUen 
“in the name of the ^vhole unto the several parties 
“ Ihei'eto of the third part, or arty tivo or more of them 
“ to the use of all, to be had and held according to the 
“ tenor thereof.” Hut no livery of seisin was indorsed 
thereon. The last stated deed was duly executed by 
the parties of the first and second parts respectively, 
except Mcitdcr^ wlio refused to execute .the same when 
tendered, and had never since executed, and Hcadh^^ 
who also never executed, and was since dead. Two of 
the delhndants, f and Stabler/^) 

said that, although they considered themselves as hav¬ 
ing been duly nominated trustees under the said deed, 
yet they had long since declined, and did then decline, 
to act in the trusts thereof 


The answer went on to state, that al)Out tlie end of 
J^fareftf 1813, the office of mijMster was vacant, and the 
four other defendants (as the solo acting trustees), with 
the privity and con«icnt of the congregtition then at¬ 
tending the meeting-house, invited tlioplalnlin', Su i^jarff^ 
to officiate as minister, and, after he bad so done for n 
short time, and had declared hiinBclfofreligiiuis opinions 
approved by tlie congregation, and preached and ciu 
Ibrccd docfriiies in unison with their sentiments, ho was 
invited, at the desire of the congregation, to become the 
minister and preacher of f;ucli meeting-house for the li¬ 
mited period of three years from the of 1813, 

and, having accepted such invitation, thereupon entered 
into possession, as from liie said 23d of 1813, of the 
dwelling-house. Tiiat, after the expiration of the three 
years, he continued, without any renewal of his appoint¬ 
ment, to tahe upon himself to officiate as such minister; 
and that the said four defendants, and the other members 
of the congregation, having I>ecome dissatisfied with 
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liia^onductj ahd having discovered (as the fact was) 
that he had changed his religions tenets, it was deter- 
Tnrned by them that he should no longer so officiate j 
whereupoPj on the 1st of September^ J8IC, a meeting 
took place of the trustees and other lucmbets of the con¬ 
gregation, when lb e following resolntions were proposed 
and adopted by all present except two or threeu bo imme¬ 
diately afterwards acceded thereto), ri';, Tliat we do 
not consider or acknowledge the Wcv, Jflhn Stctisfard 
as minister of the congregation since the93d of Mat/ 
last. That bis continuing to ofliciato sinco that time 
is agaiJist the ivishes of the trustees and subscribers, 
and a vioJation of the terms on which he was inviioef. 
That wo liavc reason to suppose a change has taken 
place in Ids sentiments, which, together willi his time 
liaviijg expired on (he y3d of JMfn/ last, it is not the 
wish or iiicliiuUion of the Inistees to venow the coii^ 
noxtoin Tfiat ho be ijnniediatrty ijifomied of Ihi'^ 
delerinination, ami that lie be re<(nested to lea^e the 
cbnpel, dwelling-house, and premises, without delay* 
“ Hut in order that be may not enmplain of any ille- 
gality or unfairness, it is resolved that tie lie requested 
“ to supply the congregation tor a term not exceeding 
three inonllu^, and that he be remunerated for bis 
Services during Ibat time*” That such resolutions 
were afterwards communicated to Steward^ accompajiied 
with nil intimation from the trustees that the same hnirt 
licen passed in the expectation that he would not, during 
bis stay, preach any doctrines objectionable to the con¬ 
gregation ; but he nevertheless did preach doctrines 
ohjectJonable to the congregation, and refused, at the 
expiration of the time therein montioned, togive up tiie 
occupation of the dwclling-house, or to desist from 
acting aa minister, and continued, in deftanefe of the 
remonstrances and exertions of the trnsleeH, to live in 
the said dwelling-house, and to oftlciateassuch minister, 
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^n<f that !)g ^tlll canllnued so to do. They adniitted 
that, since the ej^piration of the three monibsj he had 
not received, and insisted that, from that time, he wan 
not entitled to receive, the emolumcnU of the ojlicc* 
They dented that Mander^ as sole surviving trustee, 
was entitled to the possession of the premises, and the 
receipt of the annual income thereof They denied 
that, according to the custom established, and to the 
original trust, no new trustees could be chosen without 
the consent of all the continuing trustees, it heiug ex^ 
pressly declared by the doedd that the act of the major 
part should be Inndiiig; and they Insisted that Matidvf 
must be considered (more especially by reason of his 
having periiiitted the defendants to lemain in the un¬ 
disturbed possession for twenty-three years, and more, 
from 1793, to St^pU mb^r^ J8IC),) to have as¬ 

sented to their nominatioji as trustees; and they tliertv 
fore also insisted on the deed of 9th Jtipuarijy J793, as 
a legal conveyance^ 


They did not know tlntt the intention of tHio donoin 
was to promote the belief of the Holy Trinity, no such 
iiiteniion being expressed in the trust-deed^. They ad- 
initted that while they (the defouduntbj were in pos- 
scssion of the meeting-house the doctrine of the Holy 
Trinity had not been taught there, except by the 
plaintjfl" Stemard^ who, after liuvj/jg for three years 
preached and inculcated tlie Unitarian doctrine, in or 
about the beginning of Ozlohct then last (for the 
time, as the defendants had been informed,) began to 
preach and inculcate the doctrine of Trinitoriunism. 
They said that they (the defendants) were not, each of 
them, of exactly the same religious opinions: but, al¬ 
though of diderent persuasions, (hey all believed in the 
existence of God, and the propriety of worshipping and 
serving God, and inii^isted that the question us to lliclr 

religious 
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relj^mus belief wa® irrelevant to the innttcr in dispute 
in the causCj and timt the intention of the persons en- 
rloH'ing the chapel was, that it should be a nieotiiiig'' 
house for the worship and service of Ood, and tor the 
bciiotit of Protestant Dissenters, without regard to any 
particular tenets. 

The answer went on to state. That S/csDfirrf was ori¬ 
ginally invited by a letter from the said four defendants 
and the stibscrihera, to the following eifect:—“ To 
“ (he Reverend Mr. Steward, We, the undersigned 

trustees and subset ibers of the Disscntltig meeting¬ 
-house in Sl Sireety ^Volver/fampionyilo hereby 

- ill vile you to become onr minister for the period of 

- three years from the time you commence your duties 

- among us. JVohrrfiftmptoiiy5ih jiprify That, 

after receiving the same, Sieward informed them that 
lie was much ^deaned that the invitation was for only 
three years, and, shortly after^vards, wrote and sent to 
them an acceptance of such invitation, addressed - To 
llie trustees and Hiihscribers” of the Raid n^cetfng-lLoiise, 
wherein he expressed himself (among other things) to 
the ciTect following:—-Christian Friends, 1 accept 

- Ihe irivUatiwi you have given me, with cordiaftty. 
-h/o/ju Strward .^^—'The four dclendantRadmitted, (hat, 
about the @Otlj of Orhlter then last, they ondeuvotircd 
to got pusscssion of the iiiectiiig-ftousc and school-room 
and, (iu consequence of his not acceding to the con¬ 
dition annexed lo his pn>longcd invitation, but having, 
in violation thereof, preached religious doctrines oh- 
joetlonable to the whole congregation), to exclude 
Stf neard from the occupation thereof, and insisted that 
they were justified in so doing. They, fii like manner, 
admitted tlieir having aflijcod new locks ami bolts (o 
(he gates, as mentioned in the inlbrmafion, but said, 
that; on the 2t)lh of the same month, Munder (together 
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wit/* oljjcr pprspiis hired far the purpose) did, in the 
prcsericG of Sltiward^ break open the inccting-liousc, 
and take po!;.^ession thereof, and had, ever since, un- 
lawfully retained pof^Fession thereof; that he instigated 
SlttDfird tocoiitijiuo to preach there, and informeil liii'i 
that he would protect him in sodoin^; that, IhcTofore, 
iih^fird continued still to preach, though he hud no 
nulhorily, and, in consequence thereof, all the persons 
who liad tlieretofore frequented the meeting-house, and 
subscribed to its support, had withdrawn therefrom, 
and ceased to attend the same. 


The answer further stated, that, on the SJOth of 
January/ then last, Jo^if’pk Om/^ a Dissenting minister, 
was duly elected, nomltiated and appointed by tlic said 
four defenduntB, (as such acting trustees), with tlm 
unanimous consent of the congregation theretofore 
attending the incetiiig-houso, and of the fUibSiCi ihers to 
the siqjport thereof^ in the manner prescrilicd by the 
said deeds, and especially the deed of !7tU, to be the 
minister and preacher of tho said mccting-liousc, and 
insisted tliat lie tlmrcupoki became entitled to ofheiate 
in the said mceting*bouse, and to have pos'scs^ion oi the 
dwelling-house belonging thereto, as weU as tlm reiit^, 
issues, and profits of the trust prcint^es; submitting 
that, under these circumstances, the said Joseph (rv/y 
ivaa a necessaiy party to the suit. 


The defendants therefore insisted, that they ought 
not to be restrained from proceeding at law to obtain 
possession of tlio premises. They also uiststed that 
jyJaTidcr ought to be declared by the Court to haveahau* 
doned his trust, and to have given up the same, and to be 
compelled fordiwith to make and execute proper con¬ 
veyances of the premises to the four defendants, and 
sucli new trustees as they might appoint; that be was 

not 



CASKS IN CHANCKRV. 




not enlitlcLl to have the titlc-tleed?:, the possession of 
which they (the detendaiitb;) adaiitted ; andj g;ene- 
rally, that the plaintills viere not entitled to any part 
of the relief prayed* 

TheplaintliTs now moved for an injunction to restrain 
the detendants from lurtlLOr proreedin^ at law in the 
ejectment hrooght hy them, wjtli another, against the 
said ]benjamin J^Jmatrr John SVciiv/r^/j for the re¬ 
covery of the meeting-house and premises in the pleud-^ 
ings mentioned, and from nil other proceedings at law 
to recover possession tlicreofj until the hearin^^ 
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8ir Samutl Romilb/^ llart^ iShadiCdl^ a 114 ! Chhi^^ 
ill support of the motioiL 


That instilulLonsi of this nature are properly cha¬ 
rities, CE illi ns such for the inierlereuce and [irotcction 
of this Conrf^, in cases ofahiis^e, haw been lofi^conipfetcly 
estahlished, and lately i-ec(j»;iiizcd in lltf Aiknm 
nrr<d v* Foii'h r. The minister of such an instituliori, 
where there is* an ondowmentj is entitled to Ids man¬ 
damus to tie admitted, nr restored, (0 the oflkc ; as in 

T//rA7//» V* Ufiihcr {3 Hun* ' 77rc Kiitg v,Jo~ 
* 

ihtwt (5 T* EL 57j.) The qnestioij now befoi'e the Court 
isoue which, in this view ofihe nature of the institution, 
llierc can be no donbl of the Court having- authority to 
decide, Az. Whether tJic tru.^lecs can be j^iidered to 
divert the charity from that which was its original and 
only proper object, by devoting it to another, which 
could nntj by an) pu^aiuiliiy, have been within the in¬ 
tent of the founder. 

Jt 

(n) 15 Ves. S6* And sec iL h cericcivtxl, can be 
Atiornc^-Ctifieriil v. Ijtird titlier lliciii that which iras 
Du(He/j^ ("ou]>, 146* luld dftwh ljy Lard 
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It must be admitted, that nothing appears^ as to this 
object, upon the face of the trust-deed : but the very 
sflencc of that inetniment is enoug;h to establish the 


in «ise (rt), ivhen^ 

speaking of the Toleration 
act, he U reporte<l to have 
satd, that non-conformity is 
rendered by that act not 
only mnoceet but 
and thattheprotecting dances 
of the statute fmte put it, 
not merely under the' con- 
iiirnnce, but under the pro¬ 
tection of the «- 

tadli^fuid it* For nothing can 
be plainer, than that the law 
protects nothing Tn that very 
tc^ct, in which it Is, at the 
same time, la the eye of the 
law, a cri me* Disse ntera, by 
the Act of Toteratioii, there¬ 
fore, are restored to n le¬ 
gal consideration and capa- 


propu- 

city.*’ The judgment of 
the Court of delegates,” ob- 
servca Dr. Furncau^x:^ in his 
first letter to Blackstons up¬ 
on tho subject of the case re¬ 
ferred to, was grounded en¬ 
tirely on this opiriTotl, That 
the Toleration act remoTed 
the crime as well as the 
penalty of mere Non-Cori- 
formityJ* And again, Tho 
more the idea of iegat pro- 
tedion\i exammed, the more 
will it appear to justify the 
strong ex]irefS]on of Lord 
Man.’tJteidj concerning thrs 
Diiseuting worship—That it 
is fistablishcth If the justices 
of the peace at Quarter-Se&* 
sions, or the register of the 

fiishop^s^ 


(rt) Evans t. The Chamlerlmn of London* (Appendix 
to Fttmeau. 1 ^^ TiCttors. ^ ilnrn^s EccU Ijiw ^i07. And 
JJitrrisan t, Euojw, (m Error) 6 Bro* P. C* 181,) 

There nerer was a single instance, from the Saxon times 
to our own, in which a man was ever punished for erroneous 
opinions concerning riles and modes of worship, but 
some positive law* The Common Tjlw of which ja 

only common reason or usage, knows of no prosecution for 
mere opinions. For utheismy btaspheniif^ and revUing the 
CAmfinn reiigion^ there have been instances of persons being 
prosecuted and punished upon the Common Eaw: tut bare 
noTt*conformittf is no sin the Common iott?.” Per L. C. J. 
Mtms^ld) ^ Burn, ^18. And see Air* J, Foster^& opiiuou 
on the same case, ib. ^00. 
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propofiition contended for, becau^ the doctrine now 
preached, and attempted fo be supported iti that place 
of worship, was, at the time ©fits foundation, illegal; be¬ 
ing expressly excepted out of the provisions of the To¬ 
leration Act (I JV. and M.c. IS.) then recently passedj 
an act framed for the indulgence of Dissenters in all 
forms and modes of worship then in use among them; 
the enactments of which the great body of Dissenters 
themselves bad a principal pnrt in drawing up * and 
yet, so far were they from considering the doctrine of 
Unitarianistn as among the objects of the protection then 
sought by them, that the ICth section (which received 
their general assent and sanction) provides, “ That any 
person, in liis preaching or writing, denying the doc- 
“ trine oftFic Blessed Trinity, shall be excluded from 
every benefit ami advantage thereof.'* At the time of 
the foundation of this charity, therefore, Uuitarhin wor¬ 
ship was nfif'4her legal nor tolerated (ff); and it was con- 
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Bishop’s Court, slmuld refuse 
to TCgibter a. UUE;«ii(iiig place 
nf wori^hi[^, ^ ftitimitimus nt- 

ways is, and must be, granled, 
upon application, to compel 
them to the discharge of their 
dutyJ^ It is upon the same 
principle, tliat, In The Ai/ig 
y, (llnrr. l^CSOihord 

MunjiJitild obsertfcs, “ A dis¬ 
pute, Kho sfidU prifach Chris^ 
linn diarif.^j mny raise impla¬ 
cable feuds and nnimosities, 
ill breath of the public [leace, 
to the reproach of goTom- 
merit, aud the scandal of re¬ 
ligion; and to deny this writ 
would he putting Protestant 
Dissenters, mid thelx religious 


worship, out of the pmtei^tion 
of the law, 'f'he rase r> cn- 
lillcd to that prototliori, and 
cannot hare it in any otiici 
mode than by granting this 
writ,” 

(d) Surely this does not 
follow* The Tsarship of the 
Supreme Oeiit^ ^ic^coriling to 
Duitarirtn principles 
rercr illegal ; ami it is be¬ 
lieved to he an historical fact, 
that many Unitarian rongre- 
gations ciuuJified under the 
Toleration Act, and i^erc 
protected by that Act in 
theirtijorj/tijj. And seejrtjjf, 
p. 385. nte* 
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e&(;Hieiitly impostiMe that any public place of worshtp 
coulfi c.xiat lit tlie eye of the lawj which was? e\pres$Jy 
framed for preaching that doctrine* Can It then be 
coiitendcd that the tnisteefl of this itistitiition have the 
right ofcapriciouHly dippbcing a minister who happens 
to preach the contrary doctrine^ which nlone the lair re¬ 
cognizes and allows to be promulgated? and whcnjalsoi 
it appears to have been by no nirans the intent of the 
founder that die trustees siniuld have such a pow'cr. or 
that the iniuister nlionUt in any case 1>e liable to removal, 
except for neglect of the dutie? of his situation, or ini- 
morality ofcondirct ? ,But even if it ivere possible so to 
contend, liad the purposed of tlie institution in other re¬ 
spects been atIhereJ to, it eoiiltl not be said that (he pre¬ 
sent trustees retain the right wliich is so imputed to 
them, eiiice tlio number, which ought to liave been kept 
up to twelve, has boon sutTered to fall to five only, and 
no authority whatever is vested hut in nf majorify of 
the whole con^slituted list* Besides w hich—to say no¬ 
thing of its being contrary to every principle of public 
policy, as recogniiicd by the practice of the C(Hirt, to 
pcriuit a pcrs<>Ji sustaining the character of a spirit naf 
pastor, or Icaclicr, toheso dependent on the will of those 
wliurn ho oiigbi to direct^ as he in list hr, if "holding (ess 
than an estate tor life in tlie otlice he fills—in this case, 
the three years which are rcpiesentcd by thedercndantE 
ii 5 tiic term of probation for xfhich JVlr, ^Vra:^frf/ was in¬ 
vited to preside over the congregation, having expired 
some months before any complaint made, or any mea¬ 
sures resorted to for his expulsion, the trustees must be 
taken to have acquiesced in his continuance, and, upon 
their own shelving, to have no longer retained ary 
poxver of removing him,, except upon one of the gene¬ 
ral gi'oLinds already aUvcrteii to, neither of which ap- 
pcavii here to have existed. 

The 
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The proposition nas then more strongly stated and 
miiiiitained by Sfwdiceiif that the publicly inipugidiig 
the doctrine of (lie Trinity is an offLiicc indictable at 

V 

Common Law; tliercforej not to be taken as within the 
coiitenijilation of the founder of this institution; or, if 
considered as part of its systeitij that the system itself 
was not entitled to the recognitionj niwcU Jess to the 
protection, of a Court of JusIIcChp 


^ 1817. 



ATTQftMtV, 

G£N£UA^ 

V* 

Feahson* 


Hy //flic C, J, in the case of The v* Taylor, 
(1 Vent* it is saitlj that Chriaiiauity is parcel 
'' of the laws of England/ and, thereiljre, to reproach 
“ the Christian religion is to speak in subversion of the 
hiw-” And, to the same purpose, Lord Rof/momI in 
n'oolAtoji\% f W, (The lOng v, fj oo/jf/rt;?, ?Stra. SJL 
FitzgibU (jJ.) referring to this doctrine of //nic, 
that “ Christianity, in general, is parcel of the Coinnina 
Law of l^ghmd; and, tlicrefore, to be protected by 
“it” 00 

The 


(ti) Tiie :ibo\c aro tliStases 

eemmcjdly refrrrnl Ln:].sehlLL> 
hEislilng the princiiilo <jf in- 
tcrfcreiicG by Courts af t^>ri> 
paral Jurisdiction, in t-ises of 
the tbinl of thobc classes Into 
which olltfiicffl against reli- 
j^lon hare been divided hy 
the test writer:i, viz. olfcEiccs 
agninstGnd and religion 


jicr*il, ronimoidy called 

or Profcmcnvxw 'I'lin 
oilier two arc of 

wluc]i (I apfMuliend) It Is cer¬ 
tain that rite Coimnon Law 
no cogiiwance; and Nort- 
confirmi/i/f ihr rrinioof whlrli 
(as has hemi shown)s 
taken away by the Totoratlon 
Act. (fl) 

The 


(fi) The term Ulasphcm^ docs not seem in itself fu drfiiu* 
any particular a|jci;ies of odciice, //rnm’f evon, of which 
the CctTimon Law had no cogiMiaiicf, wore so styled* Its 
projier meantitg, when used at Comiuoi' Law, appears to 
be profarteness against the general pjinciples of religion and 
morality. 
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AtTultSKY- 

GrNKiiAt 


The question then ariscf^, What is diristinnity in the 
eye of tlie Common Lair^that is, Jn the sense of that 

which 


V* 

PtAllSON. 


Tb6 case of ZSfl Air'n^ v* 
Ttijflor was of an informa¬ 
tion ][i the Crown Otlke for 
uttoring b1a!rphertiuus Gxpros* 
sioiTs, such as that Jusus 
Christ was a bastard, 
ti cheat, Ac* /ffi/c snidj that 
such kind fif f}las]>kcm- 
tennis were nol orilij an 
oifcnco to Cm! atnj religion, 
h}U a crime against the laws, 
alnte, and goTCrniueiit, and, 
th^fcjurc^ [mnishnble* For, 
to say religion is a cheat, is 
to dissoLre all rnoral obliga¬ 
tion, wJiereby civil sodclies 
are preserved; and Christi- 
aiiiljf 13 parcel of the law; 
and therefore, to reproach the 
Christian rcifgion^x^ Co S[}eak 
lu suhverslou of the Jaw/' 
And sflC (lie report of the 
same case, 3 Kcblc, GfJ7— 
where itisadded, these 
w orris, though of ecdesiasHcal 
eognizunce^ 7jcty that. religiDii 
is a cheat, tends to the tii'jjo- 
lution oj ail gox*cTnmeni^ and 
f/ierejorc pwnlshablc lie re/^ 

T he p 0 w er 0 f i he T em poral 
Court cailcd in question 
m Carl*s case (2 Stra. 7ft9.) 
—A ii III formati oii fo r p rlnting 
and publishing an ohsceuC 
book. ThcdefcnJimt mo*e‘' 
til UfrC'it juJgmeiit, on tko 


ground that, as an oiTcncs 
contra bonos morcSi it was 
of ecclesiastical cogin2ance, 
but no I tbei for which he was 
punishable Sn the Temporal 
Courts j and Lord C* 
sHond^ in deridiog the ques¬ 
tion, said, If it reflects on 
rejigion, virtue, or morality—- 
if it tends to disturb the civil 
orrler of society— 1 think It is 
a temporal oA'ence*" 

Then foJJowed the case 
of ** Tho King V* jyboisioR 
(2 Stra* blasphem¬ 

ous discourses, denying the 
miracles of our Saviour/' 
And there tlie Court wouhl 
not suffer it to be debated 
whether to write against 
Ciiristiaiijty in getterni was 
not au oHhnco at Commun 
I^aw, pumsliabfc iii the Tem¬ 
poral (loiirLs, it having been 
so settled In the former 
cases.” They desired, how¬ 
ever, it might he taken notice 
of, that they laid their sties-s^ 
on the word generate and did 
not intend to include disputes 
among learned inett upon 
controverted poiuts/' Jn the 
lleport of the same case tii 

Fitzgihbonj €4-, L, C* J- 

tnonff after referring to Jjortl 
Jlale^s <i[nnioii, in Tai/hrh 
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which is here ccn^idered as entitled to 
the iaw, making it criminal to speak 


caWf ahofCDieiittoned, is 
made to say he uou!d hare 
it taket] notice of “ that we 
flo tiot mfrddle with any dif¬ 
fers lice of opm'ioiij and that 
we interpose only where the 
very root of Christianity it¬ 
self is struck at, as it plainly 
is !)y this aUe^ioricaL scheme, 
the New Testament, and the 
whole relation of the lifeainl 
mirrides of Christ being de- 
niciU^ 

See, as to the doelriiie of 
this case, Sietrkie^s fj^iw of 
lilhel, -1Q5, 40(1*; and, on the 
subject of^ittho proftociition 
jjf iVtJolsfon^ the preface to 
tjitrdncr^^ “ Viiidit TiCioo of 
the mirncles of our Savioui,^^ 
ajr(iiii!jt his attacks* 

As to this head of oflence, 
ut j^encral, the divjsinn c^adc 
by the test'wriitTS hhuuUI he 
remembered; Into the fol¬ 
lowing heads:— 

K J>enying the being or 
p TO vi dei I ce of G Oi 1 3a ml con tu - 
melious reproaches of Christ, 
ffoT which we arc referred to 
Twj/Ws case, aboTe noticed.) 

2* Frofnne spoiling at the 
Scriptures, or exposing any 
part thereof to Contempt or 
ridicule* 

3* fnipostures of religion, 
vScc^ (for which NrtzVor^s case 
ii) cited,) 


the protection of 
or write against 
it? 

4* “ Certain immoralities 
as teudtng to subrert all re¬ 
ligion Or morality, which ore 
the foundation of gorern-* 
rneiit* 

5* Seditious words, in 
derogation of the established 
religion,as tending to a 
brcnch of the penre* 

(See Picas of tlin 

Crown, c* 5*) 

To the same etfect arc the 
following: “ IJhifiphomy con- 
si-sts ill ihc dciiiid of the 
being, nltilhutc!;, or nature 
of, or uttering impious and 
lU'offinc fljiiig-i against God, 
or the authority of the IJoty 
Snipfiires. I!ut it is only 
comnuttrd liy uttoiiag nnvU 
things in a scoiliirg aail ritiU 
(rig mminer, out of a le- 
pruachful dir^positicii in the 
speaker, and, as U were, with 
j mss I on against the Almighty, 
rather than watb any jiur[iose 
nf propagating the itrCTerent 
optntoiu '1 Jie like sentiments, 
uttered dispassioiiatoly, are 
still criminal, but con.stitulc 
a crime of a diJlbreiit sort, 
rather heresy, or apostasy, 
thati blasphemy.'' Kuine on 
Crimes, Vol. !(' c. 51H.; and, 
ilk support of the sHinc doe- 
Irine, the writer cites 
and 6?flrr«,t. 


1817, 


ATToiurKr- 

Gi:\i:ii.4L 

V- 


yiikejrhend'i 
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1817- il? AimIj answer that questiotijWe muet trace the 
history of our religion back to the period antecedent to 
GtNi^KAL the Ri^formation^ when the religion acknowledged by 
law was the religion of the Church of Rome as esta- 


Aikenhcatt^cifiCf ihe single 
instance to ha found of 
tal judgment for blasphemy 
under the Scotch statutes, 
tends slroii^ty to cniifirmlliis 
doctrinCf The jnrJktjnent 
lhor« WHS :;iijd in foirndod 
cn* the law of the Taw' 

of thjs and all olliei wc^ll- 
goTCriied reahii'^, amt y}ei:iai£j^ 
Act, Ht PujL Ch, 
and the tuh Act, :it]i Sess, 
of UtrailAVilMfhf^ariilit 
charged (inter alia) that the 
panne] hrid called the Old 
’J'evtan^eiit Kablov, 

(prornnel/Dliadiiig to ^Ksnp’^ 
Fiihle'^,)i Chnsl un imposior, 
who had leu/neil niai^ic in 
K^yptj 6;^.; that he rejerted 
the niyslejics of the 'f litiity 
and Incarnation; niribitained 
tliat Cod, the world, and 
iiatnre, werp the satne thing j 
preferred Mahomet to Jesus; 
hoped he should see Chiist- 
ianity eAtirpate^l, The 
Court found ^^Ciirsing or raii- 
ing tip(^n any of (he Persona 
of the blessed Trinity ic)e* 
¥ant to infer the palos of 
death; and the of her ermes 
Ukewke rnlefant to Infer an 
arbitrary punkhment atid 
fhe Jury finding that the 


pannel had railed against the 
first, and also cursed and 
railed upon the second, Per¬ 
son of the HolyTriuUy, and 
flic other crimes in the libel 
provcti, the Court adjudged 
him to he; Ijariged, and he wnf) 
executed iiccnrdifigly, {Mac- 
Ifiaritfs Criin, Cases, 13.) 

The remarks of liitote 
(ilnme on Crimes, cit» sup*) 
oil ill is CiiirCi are, that it 
iij'penr'i to hartv. been tried 
uitii a ligorous disposilioir, 
not oh the part of the Court, 
but <if tlio As'iize, wlm fnuiid 
the paiiiicl guilty of railing 
nt nut! cursing ChrUt, with- 
nut pniof of hi?i huiiiig d/- 
tticflif done so, and only upan 
iftj'i'i'cticc from opinimis ncca- 
sionjilly vented; whereas in 
the tiaal of crimes which 
consist in ottering words, 
and are made Cclpital by 
statute, it seemii^ to b« the 
sounder, as it certainly h the 
more humane const ruction, 
that the thitig tfsctf nTUst lie 
said c-Tpitcift^ and direclfy in 
5 uch a |aal}Mblo and open 
form tiiat every one who 
Jicars (he irords shall know 
the hiw to be infringed/’' 

hlibiicd 
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btULed by sutrces^ivecouncilf^, alt of wh icfi bail uniformly 
recognized the doctrine of the Trinity as itft most cs* 
$ential ingredient, (a) The Reformation itself effected 

many 

CDUiidU as afarrjiiiiil. If by 


fa) The Statute 1 ECh^ 
c- 1, applii^s to ntFence^ «f 
the jirst or ihosif whU'li 

come under theiltnoiAihatioJi 
rtf “ Jlcrcsy i" ami by that 
^statute it *3 declaredf that no 
tenets shall be considered 
heretical by the High Com* 
mibslon Court ('thereby estn* 
hlislietl) hut those which Ii;id 
been sotlled to be so, first, 
hy tlip words of the Canon- 
jcaL Scriptures ; !5ecnfidty, hy 
the JfirsfJjitr gvin^tfd co j 

or such others a£» hitvc only 
used the w'OkVj of Scripture ' 
ihiidlyj vvhicii ^houlil 
ttioreaftor be (lt‘el;ireil f.uc]i 
by ParMnmeiit wUli the n-;- 
tent of the rJergy in eoriio- 
eation. Now, if this litatiitR 
be taken as dclinliig what is 
Christianity IJy the Common 
F^aw of it seems 

to be that which Is alluded to 
ill the above argument.), then 
the denial of the Trinity can 
be considered as an ofFence 
against the CoTnmtui Law, 
only as coming within one of 
the two first of the above de- 
scriptiona, aij nettled to be 
heretical, cither by the word!? 
of the Canonical Scriptures, 
Df by such of thp general 


the former, it may he askei), 
^vho b to settfe the quest ion, 
when the parties niiFOrting 
and denying the diictrine of 
tJie Trinity equally a[)|ioal to 
the Cntionical Scriptures in 
cfefencG of their respective 
opinioiis ? The Fflgli Coni- 
misslon Court is abolished, 
and llio aiilhority givrn to 
that (^jurt in inatlers of lie- 
re^y extincl, an well as lire 
crime Imresy itself* TljO 
only ground (as is sell led by 
the cases referred to in the 
precr<liiig onte) upon i^Jdrdi 
the magihtrale ran now jii- 
leifere to restiaiii or |uiid>li 
any priiicijiles rclaring Ui lo- 
Mgion is oTi account of tlieir 
Iftnb^nry to the subverf^ion 
of government, or those in¬ 
juries to social order which 
fall under the dciiauiiiiiitiun 
of jt breach of (he peace. If 
his iatcrfrrence is permitted 
in such eaies upon any rtiher 
prindple, them is an cinl of 
religious liberty* Elut if that 
which constitutes the asser¬ 
tion df the dodtrint mi ques¬ 
tion to be an olTence against 
common law be *tJie autbu- 
rlty of coanciU, then there 

IE 


1817* 


ATrOItWEY- 

ClE.vsatAu 

u* 

Pea nsON, 
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many imp^Hant changes both in the Torms and doctrines 
of Cbrialianity, but left that doctrine untouched, which 
gtll) ccinBtitutca the main article of belief in our esta¬ 
blished rciigtori, us much as It was ip tlie days of Popery, 
Then bow has the question been aHected by subsequent 
acts of the Legislature ? The first which has any bear¬ 
ing upon it is that taking away the writ De HcEretica 
CcribarcndOf^ (93 Cfir, IJ, c* 9.> but which, by ab- 
rogati n g ce rt ai n p rocee di 11 i n the Eccl esiastical C ou rt in 
luuUcrH of heresy, only leaves the Cointnon Law more 
ubsolute and unrestrained in the exercise of its functions. 
Then ibJlows the Toleration Act (1 fF, & M. c. 18,), 
ivJjjcli, as idready obsVrved, leaves the law as to this 
descrjpfjon of Dissenters prccisicly where it found it; and 
then the statute (3 & ID JF. 11T. c. 39.) For the more 
efl'cctual suppressing blasphemy and profaneneas,” the 
strong expressions of wbieli, both in the preamble and in 
the passage immediately Introductory to the enactment, 
siifliniently inform us, both as to the ]mblic denial of (ho 
doctrine of the Trinity being an olTbiice in the eye of 
Ihc law, and as to (he degree of criminality wbicli the 


IS iu> TcaFioii for rCstTu.iiuiiig 
the authority of counciU tu 
tho hcrCji'y of denying Cho 
Trinity, and not cjEtOfidjng 
j£ to every doctriiie whFcJi 
the Bame councils have pro- 
uovneed to be heretical. 
J^ord Coke observes upon 
Ibis act of Pkrliameut, lhat 
no statute sfandeth now in 
force, and at thii day no per¬ 
son can, be indicted or im- 
prached for heresy, before 
auy temporal judge, or other 


that hath temporal jurisdic- 
lioti,” The High Commis- 
sicjii Court was abolished by 
Itr Car. 1. c. 11. Out by its 
nboJhioji little would ajipear 
to be gained to the tmi^e of 
religinuj liberty, if (as seems 
to be the unavoidablo cdnse- 
c[ueiicfl of admitting the va^ 
Lidity of this urguineDt) the 
King^s Courts are to be con¬ 
sidered as now invested with 
precisely the same authority- 

law 
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law attaclies to it* (ft) Tlitj late act (t>30ci?. lll-c, 150*) 
oijty repeals the peiml clauses of tho atatule last men¬ 
tioned, 


(fit) By the statute 
Car, c* the writ De 
Ha^retlca comburciido^* 
taken Jiway, miJ the ofTeneo 
of heresy Is cansUleredi, and 
(I believe) ndmittod by all, to 
ha.v 9 1>een then loft subject 
only to eccle«1a!»ticnL cen¬ 
sures.(*) Thcitatate 9 & 10 
3- c. 32- revives tlie leiii- 
poral jurisdiction over that 
species of hereby which con¬ 
sists in the deniat of IheTijiiU 
ty; and the preamble,and in-* 
troduclory pjirt of the enact¬ 
ing clause nf that stalntc seem 
to be treolcd in* this part of 
the ar^uiiiient as denniii", by 
legislative authority, the sup- 
posed oti'ence at cniornon 
law. 'fkat !:tatule, liow- 
t*ver, lias been repealeil I>y 
the 53rl of tho^Kin^; and U 
is coticciTed that hcie^y, coii> 
sidered as a civil olTcncc, has 
expired wilii it. Supposing 
this to be the case, then the 
denial of thsTVlnity, ifsitilLa 
crime at common law, must 
be so by reason of its fallim; 
iiiider the head of blasphemy 


or profanencss* Out (he 
ground upon which offences of 
that dcscrlplion aie cogni?,a« 
ble by the temporal courts 
is (heir tctiflency to subvert, 
or to disturb, the security of 
civil society* And then, if 
the language of statutes Ifi 
to be taken os declaratory of 
the J*iiv by iuferpnee only 
from the expressions con- 
lalticii in theri^, tlio sl.'ttulo of 
H> (m. 3. c. 1 J., extOfuJirg the 
hCTiofit of the 'rotfiration At‘t 
to such imrsoiiS av shall sign 
a di^cl'irjrioii iif tlirir Ijoliof 
that tlic Sirijitures contain 
the revealed will of C*od,’^ 
when coupled wilh the tatr 
^tutLiti^ nfliriittlng Unitarians 
tlie like benrllt, may hn 
Coii4^iil< ml as confainiiig the 
!»eii^e of tlkO IjOgifilaturc upon 
that which Is essential to the 
security of (he slate rn mat¬ 
ters of tciigiajk. Aufj, on 
tlie other haud, if statul^^ii:, 
made for a particuhir pur* 
pose fire, though repealed, 
to be taUrn as declaratory 
of legislative intend menf. 


1817* 

ATTnaT<T:Y* 

GcNtHAl. 

r* 

Pea USOV. 


(*) The Toleration Act suspends all ecclesiastical cm- 
sums against t]io persons protectc<l by it—so that' even tlia 
ecdesmstkal jurUilictloit over heresy is new <lone away 
wUh, 

V"oL. HI. (;c 


tlicra 
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V. 


tionflJ, anj rejMjab also so much of the Toleration Act 
as proviJcs “that the same shall not be construed or 
“ D>htcnd to any ease, benefit or atli/anta^o to per- 
“ sonsdcJiyin^the Trinity;’’ that is, it virtually extends? 
to that class of persons the bcnelit of the repeal of cer¬ 
tain penal statn^c^ tn that act expressly oicJitioiicd, 
^vliicfi appiloil ill Dl'i^cuier^ h\ general* Uut Ibis also 
leaves the common law ollenec as it uas, and can 
neither be construed directly, nor by implication, as 
having any rofareiicc to it or giving any idief against 
Its consequences. 


In further support of this opinion, the Court should 
be Jiiforiucd that, at this moiurut, prosecutions are 
actually pending aguiost iiulivldoals for impugning the 
doctrine of the Trinity, as an odenco at nonimon 
law (r>* 


(here can be no use at nil in 
repealing them. In somti 

the statutes rept-alcd by the 
^roleratbiii Act, imn-cOTU 
formiiy h ^Uglnati/.^^d ap 
felonious^ ’Will il Ihricriire 
be CO I item] oil that, n'llihougb 
those fiUtutCfl are repealed, 
yet f/ieir Inriguage must be 
taken as declaratory of the 
common law, and that non- 
conformity therefore not only 
was then, but remnins to tlib 
day, a feleny ? 

See also wbai ts ^aid by 
Mr* Justice Athhursty in The 
Kin" T* Annette Blackst Rep- 
396.J with respect to' the 
ground upon which thn 
Chriatian religica is said to 
1 


con^tiluto part of the law' of 
Kjigiaufh And see, in geiie- 

tal, Mic uriicles Jlere^y’' 
niid rrofaiienes^,^^ ‘^lhiin\s 
l>t L I^tw% ,'ilu|., 'i liui'iTs 
Liw", Eind thr re¬ 
ft're nce<i to IlaicU^ts and O'ib- 
Sfm, See aUo, wirh rcjipecl to 
the biw of Scotiii^df which 
stands on precisely the same 
footing, llumn on Ciinies, 
under the same head^i as 
above. 

fe) Th© prosecution a- 
gainst Air* JVri^ht of fdvcr~ 
pooif the only one, it is ap¬ 
prehended, which could be 
intended to be here referred 
to, has since been aban- 
doneib 

IJpoTi 



rASP.S t’JIANTKUV. 



IJpon llio Avlioio. It i-i Ihorfl'fire cvi^!o3^l (ha( lU^ 
fouittlerr? of tliis in ir to hr in< 

lOTnioil for the ^l or^liip of Alnii^lify (Jod,’' nni'it 
taken to have coniprohemlcd the dovti iur ol’lhe ''SVinlty 
in the worf+hiji doi^i^nod hv thoin* And, if any farllsev 
ur^iimelit in support of lliiii proposition ivere ri 
it might he iound In the ulterior provS'-iuns of the deed 
In qnesiioii^ whicli flevote!! the eharity-rnjuls to oi'irt 
pitrpo&cw, in ease Ihs^t for nlikli tliey nere first in- 
tended should ever cease hi he ialernted,-—an evpri'-'* 
sion whirli cannot lie iindor.-tood as ajjpl^in;^ to the 
prcnchin^ of iloetrines nliicli tlTf !h;iiiderT ler^st have 
knowiif at the time of nsiii^ iT, h^ at tSiaf verv inn- 
riient out of tht' [lale f>l toleiftlsoii. 


J 8 i 7 . 


A r I'oitMr 

CrrSl’K \L 

p. 

Ti-Aieios, 


* 


The Soltrtloy-Of ^u r^'iK iiisd hu 

Iho defendimls. 

iVTiJch of the df'-rnssien ■^'liuh llii i tai^e ha^- prodMeod 
18 irrelevar\t to t!ie qne-^tio:* :u i-siu', tint imt arisiiij;; 
out of or in any nay eoumvted plei'ilin-:;.. 

Tliercal points of the ease jin in an extrenvely nari nvv 
rnjiipa^s, and are these Wfirtfser a inajorily of the 
frusteef; ^hall not ho held to have the loanaireioeiil ol 
the Iriisfj 80 long an they aet in ennfonnity with, or not 
in direct violation of, the oxpics^^ intent of the liiuiider, 
—am!, whetfier a tnifilee, wdio ha^ not acted for tfiirly 
years, shall, in eontradictfon to the express directioJi 8 
of tlic founder, be consiilored as having any hn)gor an 
Eiiteresst in llio administratioji of t!ic charity. 


What then is the object of the original trust ? If is 
expressed, ia words as general and compreht^nsive as 
can he iniaginedj to he for the tvurship ami service of 
Almighty (Jod,^' not containing n single iota as to the 
form of worship or the doctrines to !>c incukated. Then, 

C c ^ if 
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ISJT- 


AxTnftTiJEY- 

(jF^VKKAJ. 

V, 

Keakson* 


If no particular form of worship or mode of faith is pre^ 
srrilnJdj liow can ft bocomea parlofthe proviiic-i ofthi^ 
(Jourt to inipojhC eltlior ? Tb^^■q^c^t1jon as to ihe cliangc 
of opinioni; In ihe minUtcr, whom the majority of tlio 
trustees had elected^ does not arisen ''rhey had elected 
him for three yeara^ and had a H^ht so to elect him. At 
the expiralion ol the term for which tliey elected^ they 
arc desirous to Tcmovc him ^ and ^Oiat restrletioii is 
there on Iuk removal ? ll does not even appear that hh 
Tcmovnl is for the cause alleged, viz, liis eliange of doc¬ 
trine. The deh?iidants themselves state that thev are 
by no means uimnirnoiis in (heir o[]inioiiH on points of 
Joctrlncj—holding only one tenet in coiumoa ; vizAhiii 
of absolute freedom in matters of opinioin All they now 
insist upon is the liberty of choice ; and nothing that 
lias been said at all tends to limit tlieir powers in tliifi 
respect, as derived from the same inslrumetit to which 
all the rights of tlic minister are in likemianner to bo 
exclusively referred. Suppose it granted, that the doc¬ 
trine of Unilarinnisni, bcijjg a doctrine not tolerated by 
law at the lime of the rouiuliitioii of this charity, CEin* 
not be taken to have been In the conteuijdaljoit ot the 
founder ; it is incumbent on the other pariv lo sliew 
clearly (o the Court that the removEil of ^fr. Sfrzcurd 
by the defejidants is occasioned by their intention to 
luive these doctrines exclusively preached,“un infer- 
cuce which cannot strictly be dravvn from any thing 
that appears on the pleadings, And again, ojl the 
other hand, suppose this inference to be establif^hed, 
the point which remains, id;'::, as to the legality of the 
doctrine in question, is one upon which thi^ Court has 
no jurisdiction to decide, which cannot be discussed 
before it, but must be removed to another tribmiab 


If, then, ns Mr. 3/ander alleges, the trust haa been 
misapplied, how is it consistent with his character as 

trustee 
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Iruiiilec to have remahied silloot for tlic laiit thirty years 
duritj^ which this inisa|i[dieutioo has been subsisting, 
and what cah he have to expect that his conipUiijtt 
on the subject shall now be regarded ? Since the jear 
17Sy he had speeded from tlic can "relation upon the 
avowed jirinciple of his dislike to the doctrines "enerally 
inculcated tbcrc; and now^j in IS 17, lie conies forivaril 
to contplain of timse doctrines bcin^ preachctL Ad¬ 
mitting that he has not by tbis desertion altogether lo- 
luiiinced his character ol' trustee, Ins conduct in tlie 
business hasi at least been siieli ns to mako the Coui tcx- 
Ireinely cautious in listening to his representations^ 


IS17* 


A rroRMi V* 

GcnesAl 

Pi^AftSOM* 


The shoH ground of defence to this application is, 
that the party making it has not shown on the face of 
the pleadings that the doctrines preached at this chapel 
a to emit I ary to bw, and all that lus been sai<d to this 
oirect in argppnftit rehulves ttsclfitilo the principle laid 
down tu two cases which have beem citeil, <h. that tJio 
law tloes not allow of the pleaching of docl ri lies cunt rary 
to (Jhristianity — these doctriin^s not having been shewn 
to l>e contrary tu Christianity — and the qiichtion, v\iie- 
thcr they are so or not, being one into wdikJi it is iai* 
possible tor this Court to enter. 


L r Christianity be part of the common law, and if that 
which the ]vi\v ntniei stands hy Christiaiiily be ijie religion 
of the comitry at the lia^e nf Ihe Refunnatiori', so iai as 
the doclriiiesof that re1i^;jcii] remained untouched by the 
(telbrmatioii; then is, not only the doctrine of the ’'rrU 
iiity, biU every dociritie of the Church of Knghind, no 
essential part of Christianity so considered ; and the iin- 
pagning of any onO’— the least important of those dfit:- 
(riiie^—U as much an oflence indietiihlo at common 
law as the denial of the IViuitv. According to the ar- 
gunient wm have just heardj Lherefoie, ihi^ is thesitun- 

lion 



CASES VNT CHANCERV. 


1817. 


At'I^uhnl 

AL 


1 !* 


tiuii rn which iiol njify but ;^ll 

Dcsstiitrrw from ll)c Church of ]{!ii^;Uiritj in any^ the 
nihiiifost^ of itii {InctHnul points^ itt thi^ day stand— 
liable tothlf! lUKlchiicd i^pecic!^ of prosecttlion nmt punish-' 
inent; and dins the Toleratioti Act is a nullity—the Into 
jiet of htfi Majesty a mockery and an insult—and 
tlic preedit uffe^wiLli all its liousted advances in liberu* 
lily uiiil illumination, is tin better in these respects than 
the worf^l of tliosc that have preceded it- On the con¬ 
trary j luiwever, the principle which haw buoii rolied 
upon in snp]iiort of lliis tnoiistruirs and diuif^orouH. doC- 
(Ttnc, when pro]larly uiidorstocxi, is no more than tJiis— 
that the (aw wdll restrain anti punish all open and juihlic 
attacks upon rcli^itm— upon the authority of the Scrip¬ 
tures, and the niviiie mission of the l^^omulcr ofCliris- 
tianity—been use tlie lieltefiri rclf|Titm,so construed, con¬ 
stitutes the only Inndin^ obligation anion^' men, and it^ 
(Jemal tends to the siihvcrsiou of all law and order in 

Li 

society. This is the principle, even, which is laid down 
ill express words by tlie very cnacs tlinl have been ap- 
fienied to in helialfof a no*ion entirely diflcrent and 
altogether unwarranted—which, if they are but 
read instead of boin^ cited ^^eneially, will boluund most 
carefully to guard against the further evLiuJsioii of the 
priiicipU^ 


fliit the CHM.^ ilueei not rcjilly turn npon this fj nest ion; 
fLor is ihn point in any manner raised by it. It t.s eimugli 
to shew that it was competent to the trustees to choose 
the minister eitlier for life, or lor any limited period— 
that they did in fact exercise tlii?. ]jnwer liy inviting M r. 
SlcTCiini to iiEidertali tlie oiBce for the term cd' tJirce 
— that he accepted their irivitatioii — and that, the 
term lieing expired, tlic trustees aic now (lnsiroii!$ of 
resuming the exercise of their pnwer by appointing 
another minisU v to supply liis place And it is for the 

tnhev 



CASES IN CHANCERY. 


391 


other siJe to fihew, (which they have not alteinpteU to 
<]o), that M(i}iikr^\\i\ SkiL'nrd liave jointly aparmiiomit 
rj^lit of preventing the general wish of the entire con¬ 
gregation. 


ISIT, 

Geneuae. 

Pearson* 


It H'aa also objectedj that, acconlmg to the practice 
of the Court, the injunction tiiovcti for, vh, to fslay all 
proceedings iu tlie uction, was too general, and plaintiff 
in equity, after declaration, being entitled to the tiijunc- 
tioti to stay exociitioji only, and not trial'—at least, in 
the first instance. 


Hir .S. RomUlj/ in reply. 

Tlic question if«, What is proper to be done by the 
t'ourt?—it being quite clear that something must Iw 
done to put an end to t!iediscord at present prevailing 
iu this eoTUT^regatioiK Whether the ilefeiulouts arc to 
be allowed recover four tinilivideJ fillhs ol tlie trust 
]>roperty—it lioliig certain that they are entitled to no 
more, even upon I lie case made by tlicmselves—and 
thus to perpcltiatf* ihc existing coiifustnu ?—Or whether 
the fJonrt iviJl not see fit to grant the injunction in or¬ 
der to prevent so hopeless a train of consequences— 
and Tvholhee Die iujonttionj if granted, must not, fur 
the same reason, e^tleiid not only lo slay execution, 
but trial al.so ? It caminl be scrionsiy coiitoiided tliat 
,1/fn?£/rr, liy disroiiliiiuiug to act in thcMrusJs, when he 
thoilirht tJiu otijecls id tlie charity mistaken or disrc- 
gurded by his co-lruslees, has \ irlually abandoned them, 
lioing at VEiriaiicc on thej^o iiiqiorlant points with tlie 
majority, he could not, coii^isteiilly with Iuh duty as a 
trustee, or with the ohligaliuus of conscioiire, have 
otiicrwjse acted. The question on which he dillered 
from the re&t now comes directly liHbre the*Court ibr 
its decision ; and still less can it be pretended that the 
f'oiirt lias nothing to do with thif point ot doctrine, 

that 
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Attohwev- 

Ol^NERAt 

C. 

ARSON- 


that being in fact the true and only qiicstioTi it is called 
on todctcrminej and which is? strictly within Its ordinary 
jurisdiction, 'vh, wbut h the nature of the frustj and 
what was Ihc intent of the fcundation ? Indeed, the 
question as ta own conduct, in so long dis- 

coiitinuiug to act in tlie trust, is immediately and nc* 
ccssarily dependent upon it; f; nee the very words of the 
deed, where and so td^cii as any of the trustees should 
liappciv to die, or desert or forsake the coogrogation, 
“and change or hncmtie of any other religion or per- 
hua^ion contrary to and did'erent from the said congre- 
** gntion,’^ must load the Court to enquire and determine 
what was llie religion or persuasion,‘the profession of 
which was essential to the congregation, llie desertion or 
ahandoiiment of which is thus contemplated. For, if the 
congregation has changed or become of a dilferent religion 
or persuasion from that wliich is here contemplated, it 
has ceased iohclhc cong regal ion w liich the trustee h sup¬ 
posed to desert or forsake—and the very expressiona are 
such asit is impoRsiblo to apply to the conduct of a person 
who remains fixed in his persuasion, being the same which 
the con gr ega t ion o r igi nal 1 y p ro fessed, a n d h ns si ncc a ha n- 
doned. llesldes, if tho Court is to see that the trust is 
carried into ctTect, how can it do so w itlioiU first seeing 
what the trust is which it rs to liiive carried into oOecl ? 
And how can the defendants nvoid this necessary con^- 
sequence? The majority of the trustees have no power 
under the trust deed to alter or divert the purposes of 
the institution, however they may be entitled, as such 
majority, to regulate the charity agreeably to such pur¬ 
poses. Then the question directly arises, whether those 
purposes have not in fact been altered, and the institu¬ 
tion diverted from the intent of its foLimler. In i70J, 
land was‘settled, and a meeting-house bu ilt for the ser¬ 
vice and worship of God, and there can be no question, 
in a court of justice, that by that expression is meant 

tht^ 
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the worship Eind service of Cod according to llie Ti'ini* 
larian doctrine^ because the opposite doctrine with re¬ 
spect to the nature and character of the Supreme Being 
bad at that time no legal existeucej being expre^isly ex¬ 
cepted out of the provisions of the Toleration Act* A 
change of opinion ^ince taken place In the majority 
of those vvlio are eutiUcd, as trusteesj to the management 
of the trust—but docs this change ofoinnion at all alter 
the nature of the trust itself?—and arc tlioy tboinscU'es 
not guilty of that very desertion and abandonment of 
the trust which they ini]}U(e to their co-trustee, when 
they would divert the institution to purjjoses which arc 
already shewn to hv altogether foreign rrom,ajid directly 
hostile to, (he purpoiies of the (buiidation ? And Is not 
this still more manifestly the case when the purfioses to 
which they would so divert this institution are, as they 
have been shewn to be, illegal, and such us this Court 
could not decree to be carried into cfTect, even in the 
case of an institution expressly founded for such pur¬ 
poses ?^For, the Court could no more carry into 
eflcct a trust tor promoting Unitarian ism, than it 
could carry into effect a trust for the jjrcacliing of 
Judaism ; and this It has been expressly decided that 
the Court will not do, in the cunse of Da Costa v. 
Depas, (n) Nor is tlie one purpose at oH more con¬ 
trary to law, and incapable on that ground of beiug 


1817. 


ATTOJtStY- 

OrMliKAL 

tJ, 

VCAILSDN. 


(fl) A.nhl*i3tt, 
j* 76. This case of Pu Vosta 
T. Pcp(G servos strongly t*> 
exemplify the distinction \ic- 
fore (p.377, note,) taken be¬ 
tween the net of zcor^ihtp niid 
the inculcation of doCirine^ 
Jn that rase an inslitutioii for 
teaching the Jewbh law was 


hrld bad ; but Syn^Tgogucs 
are prnteciod ^ and, in llic 
Jfite case of v* Sfift- 

monds (at A^hiPriuitf 

I iim in formed that 
Mr- Juiyticc (now Fjord Chief 
Jui'tke) Ahboit^ would not 
hear of any argument to the 
contrary^ 


£ruppor(ed 
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supported in a court of juBtice> thon Ihe other; and this 
Ikiis been too clearly cstabfisbed in the course of the pre¬ 
ceding' argument to I'cndcr it at all neccsisary for me to 
enter again upon t!ic cliscus^ioru At the same time 
it is a very diflerent thing to say that, at this time of 
day, a prosecution could be maint-iiiied, even if it were 
not loo illiberal to Ijo uttenipted or thought of, against 
any persons or dsMii iptioii of persons, Ibr lyokling these 
ornny other rcliglotisopinions in parlicubr. Ttiit Ihci’e 
arc many acts tor the estublislnnont nr protection of 
which a Ooiirt will refuse [(s interference, even on the 
ground of illegality, ipid yet which arc incapnble of 
snsiamiNg a criminal prosecution ; and (friij, which has 
heeii called a counnon laiv olfencc, and may in some 
sort be bo considered, of publicly denying the doctrine 
of the Trinity, may well enough be ninhed in the luiiu- 
Ucr of such ads as above rcterred to (fO* 


(rt) If thp notion of the 
deuiitt of the Trinity being sin 
od'ruce iiuiktiibie d common 
hiw weroabundon^d, itwonUl 
thou 1)0 dhlicutt to iiity upon 
i^lisit ground it ciui he coii^ik 
dered [IS nil olloiicc :U sdl, uiu 
Irs"? innit’oiiforitstly (nafuith- 
tlie 0|]|]ik]ji of Jjord 
and the other 
in lasc) he 

itself nil otience j and, if that 
bfl so, why arc ilie Coinis to 
liUesfcrc for the [uoJeciiou 
of iiiiy t’bss of Hiftsetitcrs, ov 
of *iiiy Dii'enling esta^ b^li- 
inpiit ? Htjl, tInU the Court!* 
do so inteileie, amd are roro- 
prlJahle^j fo interfeic, in the 
I'ci^e of Dissenters not im¬ 


pugning the 'I'/iidty, is eaffi- 
bli^iliod by the crises referred 
to at the beginning of this 
urguinent^ Besides, there 
seem to 1)0 other reasons for 
qu^stioising whether the ap'* 
pliciUion iiero nistde to the 
ciise ill point from other ChIso^; 
In which the Court refnseii itb 
interference on the ground of 
the illegality of at^ts which 
are ncvertlielojis not imlicl- 
able will hear a close liivesti'^ 
galiuu. As, for csiiinpi'% tliii 
tnidiii'i Uitli an alien Ciieniy 
— for the llk^^.ility of tliat 
act di’penth mi c pro- 

liibidoti, viSiirh I'anuot be 
pi'cdiCLitcd ot flic cate tfrforr 
1)% 


Anudiej 
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Another point wliicli was made at tbe opening^of thia 
caii^o, bill ha.-; been barely noticed by the other side, is 
nevertheless of no lig^ht moment, tk. wbellier these 
trustees \vorc competent to appoint a niinistcr only for 
a limited term,—as for three years,—and i:ot for life# 
T1 I is, as et general jiroj^osilhin, may fairly be contended 
to lie iiicorisi^^tent with the intent of institutions of this 
description, and at variance witli the principles of good 
piilicy» 111 lliC case of schools, wherever the trustees 
have endeavoured to keep tlic master dependenl upon 
them by a limited appuintmeiu, allboiigh it may be per¬ 
haps in Timiiy enc/i cases greatly desiralde tliut tliey 
^-hniild poijf^eiissitch acoiitrou), the Court JifL>j iiuflbnuly 
resisted tlio iiitrodnctinn of any such Jiiiutntion^ But 
111 the case of a s]>ii-itmU (earlier, who ouglit (o he the 
director and guide, in matlcrs ol'religion, of the emigre- 
gatioii commitUH! io his charge, so long as ho acts con- 
forinahly wd(b the ilt-i^Tgiis of the foTunhidori, it u^oulii 
bo still more obviously contrary to reason and jinjfcy 
that ho slioidd Ik: jdiiced in ii condition of subserviency 
to the arlntrary dictates of any individuals wlialsoe\or. 
Accordingly, tfu^ [Kilicy of our cIliucJi e&tabilhlmiont 
has always been to make the minister independent of 
the caprice.of his hearers, and to give hfm a frecluitd 
interest in hts sacivd oflice. And I am not aware of 
iiny single iiislaiice in which a court oJ justice has ever 
acted upon or admitted I lie contrary principle. 


1817. 


ArroH^tcv"* 

Oc^hhal 

PcAK^oy; 


77;e Lnni> Ciiam'I I raiu. 


There 


are so many consideiatioiis in 


this case of 


great rmpoitaiice, imlonlyto lln^ iiidividnals coiicerJietl 
in the ^olltro^Cl■^J, but to the public at large, that 1 
ishoidd not execute my duly in slating any opinum I 
may at tlu^ mnmeiit fttertain, a.i tluEd and conclusive, 
niiiil nilei I >-11011 have bad uH o[?piJi’tuni1> of reuilitig 
the bill and aiii^wer. 


I'/ie 
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Ai’toj(;'ikv- 

Cl^NniAf. 

I’KAftsoy* 

In of clia-. 
rity, the Court 
h [loC hoKind by 
the strict ruies 
of practice^ as 
with rfspcct to 
granting an in.r 
juiicttan, w1j(j- 
ther common 'or 
Epecialj to stay 
proceed ing>i at 
law, butHiUad 
according to 
wbut tiiejustice 
of the case seems 
to require, so ns 
to save llio ])ar.< 
tics mnieccssary 
expense and de¬ 
lay. 


TJio rjuQBtmPK that have iirisen are many and varJon^i* 
ff jt were a caee that presented nothing more than the 
title of the partieH,—a l^rofestant Dissenting Cougre- 
gation^to have certain trusts established, and seeking 
to have them adininislerer] by this Court, there would 
be no (UfficnUy attending it' and, in considering what 
is to be done, 1 do not think tliat we should have occa¬ 
sion to disturb oursclvc!) witli any question on the prac¬ 
tice of the Court us to this being the cat=c of a comnioii 
or Hpccial injunction, and so forth; because, taking it 
to be a trust, in tlie nature of charity, for religious pur¬ 
poses, T conceive (hat the Court Is in the constant 
habit, in siicli cases, of saying, that, provided it s:ecs any 
W'ay of (lecidriig the points at issno, it will not allow ibo 
parties to go to trial, but will itself find the means of 
putting the matter into a course which may save all the 
expense of such a proceeding* And, if it should turn 
out to be clear, upon tho bill and niiswer, tjmt a certaiu 
portion of the legal trust estate h vested in the pluin- 
tilT, and a certain oilier portion in the defendants, 1 
take it to be f[ulto within the compass of the fJoUtf.'f 
jurisdiction to say, 1 will put tlie parties exactly in 
the same condition as to ibc point at issue, as if 
there bad been a trial, jiulginont, and execution at 
law^ If, however, this be any thing more llian a 
mere suit the adjiiiiiistratioii of a trust, whciv 
it rs clear who are the parties having the Jegal estate, 
and what are the trusts which are sought to he acU 
mlnibtcrcd, 1 must precisely undeistand the nature 
and extent of the questions, Imlbre 1 attempt the deci¬ 
sion of them. 


The Court is repreHented that this is mi institiilion ibr the 

bound to iidmi* Wncfil of a I’rotcslant Dissenting congregation, coii- 
nister tru.^ts fur sitting iw the application of certain trust-properly to 
the benefit of the maintenance of a preaclicr to that congregation. It 

mav 
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wiay be stated that tliis Court is unqueslionabljf boiiml 
io administer €Uch a trust, and to nciniinister it it 
sbouJd everj olhor trusty} with all the expedition pos* 
stble, Jlut it must oji the other hand be aJoiittcd,that 
those are not ca»ies in which justice can nlways be ucl- 
Tziinistered iritli the pt omptltude wldcli the parties deal re; 
and, irthc present be not the case of a sitnple trust, ul 
its first creation, or if it bo the case of u trust witicli has 
been rendered complex by the parties—by the acts of 
tho trustees having the legal estate—by roquirmg llio 
accession! or consent of subscribers, or of tlic whole con 
gregation, to Ihoir acts,-—in short, if any of those va¬ 
rious questions aiiso in it, ^vliicb are of such froquenl 
occurrence tu cn>^es of this ilescription,—although it 
IS very easy to applj Ui tins Court fiu' a rninefly, it is 
rather more difllcuLt to dud out vvbEit is the remedy that 
ought to be aJininistered. 


1817. 


ArfOU^TLY- 

GeNEKAJx 

tJ* 

Fijahson- 
Protestant Pis- 
senfing congre¬ 
gations. 




Now, it is iii.^isted, that this ivas^ originally, a I’m- 
testunt iiiE^liriitioii for the celebi atioii of Divine woiKhip 
—and, iiUlioEjgli thus ally <'xpi'cssed, yet U i'i also 

fui'tlicr insisted, that the ^e^y iu^truinont creating the 
trust boars on (he lace of it evitleiice, Ihnt l!ie worship 
intended (o be coIcbrEiletl was a wur»liip consonant with 
Ibeacknowlodgiiiojd of Ibo doctrine of I ho Ti'inity,— 
Kor, say they, the deed contemplates the ]jossi[>dity ot ‘ 
the 1 egisJature, at some fulure period, making it unJaw- 
fut lo celebrate Divine worsliip in the mode thereby 
intended—which reizders it evident that the mode so 
iLilcridcd was not at that period unlaw fill—whereas fins 
doctrine of those ivho impiign the Trim ly was then an 
unlawfuJ doctrine, being expresj^ly «^xcepted out of the 
provi^ionSiof the Toleration Act, and consequently could 
not bo in the confempLalion of that clause 4n the deed. 
On the other hand it is contended, ihtit the lute act, 

extending 
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Gem rit.iL 
V. 

Tlausox. 


extem'mg tJic boneut of llio 1 olorcUioii Act to perf^ons 
lnj['irfjiiiii^ the TrNjitVj aiul jT‘j}oaliiijf another act of 
//V///V/7rtj iviiich infUcUvl ccrt;ji!i fjcnaiiicsfin llieoftcnce, 
lias ^f:nlovL‘^l tiio dirticulty. NoWj il ct rtiiinly true 
that the legislature so done—it. is also true that it 
lias by the same net repea If'.] a Sontlisli slatufe whtcli 
(asi 1 recollect) iahictod the ]m[Lis]iiiiejit of death on the 
onhnee of denying llieTnaily and that it lias, within 


(rt) 51^ li. c. s. Ji. 
repealing'dip arl-i ipf dje i:-r. 
j}[irl, of Vhu. 'I^il. t:. '2 [ ^ ,'iii>J 
1st* jiiirt^ of K* ftViL sr-is* .'i. 
c* n* By the first of wliidi, 
eiditled 

“ An. Act the crtinci 

of Blasphemy," Titlei rPriliJii; 

thftt there infli b*“rn itp taw 
in this ktiij^dom n^uii^t tlie 
horrible crhiie of hhinphcmy^^’ 
it is nn!iiineilj ** 'flint who¬ 
soever herPiiftcr, imL hpini; 
distrOiOtcil hi hi^ sli.iU 

lait upon, or cut'^e, God, or 
auy of the Terhons of (lie 
BIcsfihI Triinly—or wlioso* 
cverhercarterdeny (hid, 
or any one of the Persona of 
the Blessed Trinity, nnil ob¬ 
stinately continue therein,— 
shiU be processed, a.nd, be- 
jiii; found guilty, shall be pu- 
nishcfl with dcathJ^ 

And by the second the 
said uctg, entitled 

Actiigaiii'it niasphernyV"^ 
the former act ronfirrnrd, 
and it h further ordaiiiPtl, 
That whoever liereufter 


tho 

slnH, in tlipii or dL-- 

pour^p, dpny, ]inpnL;li or 

ij'!li:Pl, ilrn^UP rP;tSoti 

ii^iini^t PiP JjPin" pf (jt'd, fl] 
any of tlip Ppr^oni of tin’ 
lilPNSpd'ri Eiiity, nr the autho'. 
jity of iho ilnjy SciijiLurP^i 
of tlip Old and New Testa-^ 
men in nr flip piovidr'iiep of 
(^od Ml flip ifovrVnmenlof the 
win Id j ^Ll]i fivr (Im il rst funll 
bi^ pun'fslieil lyidi 
ment, uy, and wlrilothey i;ive 
prblk Hallifartinn in ssr k- 
clfiulb In tliP enii^rp^alioci 
vMthin whiiiit Ihe ^rar.dLil wn-^ 

ri 

roTiimilJj:'(i. And for the se¬ 
cond fiiMtl,UicdcIinrjLjeiUi»Jiidl 
he fined in nn jeaPa valued 
rent of In', real c^lnte, si nil 
the twentieth part of his ficc 
[ler^oual estate, ice, he^hlps 
1:14 being iinpri'iciied, ny, nod 
while he make u fair satlafiic- 
1io« ut sufpru. And for iho 
third fault, ho shnll bo pu^" 
iii:?heLi wTili death, as an ob¬ 
stinate hla pheiuet'*” The net 
nooji on lo eonimit the cjte- 
ciiliou theiecjf, for the first 

faidF, 
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the very last week, passt^d an act tiavtn;^ a smiilar opera¬ 
tion on the laws respectiiii; the same oiVence Tin they re¬ 
garded Ireland ('rt)—luiLof IIiJs 1 am sati^lied—^thatj in 
'’‘nc iionse pai Itaiiient at least j it was never iiiteniled 
l>y these aica^urt'S to do luiy tiling lliat shonUi alter or 
any Jiiamicr atrecL ll^e common law. I do iHit, bitting 
here as a jnd^e in cfiiiity, preanme to say nliat i? the 
doctrJjie of the common law as to the subject in queslioHj 
nor wJiat effect^ InteiKlcdor not intended by tlielo^isla- 
tiiroj these late acts may have upon it—but, if the 
common law remains yet iinaJlered^ and if the impugn-^ 
ing the doctrine of the Trlnilv be an ofTcnce indicia- 
ble by the common Jaw^ ii h quite certain that I ought 
not to execute a trust the objpc4 of which is illogcil. 
The business of a judge i®, not to consider ivhat is the 
kind or degree of toleration vvdilch lie would Idrnseif be 
inclined to extend, but wliat that vidir<;!i the law lias 
granted^i^pt ivbat he uouM do if (he question were 
left to hjFj own discretion In the e\LTcl';e of judicial 
nuthoi'iiv—but what llio Icirvslatnro has authorised or 

■■ hT- 

lurbidden. 


1S17. 

Attounc’i- 
C rsiCU.VL 

if. 

PL AaiU s. 

U not in¬ 
tended by the 
Jci;i<:Uture, ui 
p:Ls.sia^ the 
53 G* 3. c. 160- 
to muke any uU 
teration of the 
ceiamoii law 
^cjjpectin#; tlie 
oJjj£ 3 Ct!j (jf thiLt 
vt^tule. 

I'ltc {^rtnrl will 
not execute n 
tIUbt, 111 it^ LUN 
tiiic i!lc4^riL» 


hiultf to all & r* 

for the Jiecoiid fault, Jo "jlt 
!«heiil)'‘i, iK.c* and for tlic third 
biuU} It commits ilin cxccii- 
tioD of the s:ild net to the 
Lord:) of hiii Mujchty’s Ju:^- 
ti nary.’" 

There is no hastuiice of ca¬ 
pital judgment on cither of 
these statutes, eicept that of 
^i/htTihead (before noticed), 
at$d oeily two of prosecutiom 
^—those of Kinninmotiih and 


lioifhicick^^iu die hrst of 
wljiilt the jun.soculinn Vrii', 
difjpjicil, rnd iu th^ otlu-r Uie 
p;itine! 11 ^'lI tije eounfiy. 

JiffiJiCAiu tVimesj^ VoJ. it. c. 
his.) 

(^0 57 .k c, 70, rCjpcai- 
iu^ the cjtceptliig chiuiic of 
the Jfhft itat, ti I, e, 5- 
imd extendin ;5 to freiand the 
provliilons of 1 !!^ (?, 3 . c. 44 . 
and hli 3 . c. IGOh 

Buf 
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Attohni; V* 

Gem EliAL 
ET* 

PtAIlftON. 

Where a trust is 
created for reli- 
giouA worship^ 
and it cannot l>c 
dj»coT«red from 
the deed creat* 
][ig the (rust, 
what 1^:19 the nn> 
tiire of the reJt- 
gioiiy worship 
iiiUiidcd by it, 
it lUDst be im- 
|djed from the 
usi'ige oftlie cod<^ 
grc^aliori« Jjut, 
tr it Appears to 
havebeen the 
founder's inten* 
tioii, although 
no test pressed, 
that a partkuUr 
doctrine should 
be preaclied, it 
ia not in the 
power of the 
tru^tcejj, or of 
the coiigrefja- 

tiDii, to aiter 

tho dtsi^^tied 
objects of the 
fpsUtution, 


Rpt (here is anoth(?r view in which the ense should be 
comi'dercd^atid it is this—that, where an institation 
exists for llie purpose of religions worsfiip, and it cannot 
be iliscovcred from the deed dcclurtri^ Ihc trust what 
form or species of religious worship was intended, the 
Court can find no other moans of deciding the rjuestionj 
than through the medimn of an inquiry into what has 
been the usage of the congregation in respect to iL; and, 
if the vmige turns out upon enquiry to be such as can bo 
supported, 1 take it to be the duty of the Court to ad- 
miTiisler the trust in such a manner as best to establish 
the usage, confide ring it as a matter of Jniplicd contract 
between the meiiihers of that congregatioin Uut If, on 
the other hand, it turns out—{and I think that this 
point was settled in n case which lately came before the 
House of Cords by way of appeal out of Scotland—) 
that the institution was established for the express pur¬ 
pose of such form of religious worship, or tlie teaching 
of such particular doctrines, as the founder hufi (huught 
most conformabie to the principles of tlio Christian reli¬ 
gion, 1 do not apprehend that it Is in the power of in- 
d) vidua Is, baving the inanagcincnt of that institutirin, 
at any time to alter the purpose for wliJch it was 
founded, or to say to the remaining members, Wc 
have changed our opinions—^iiinl you, who assemble 
in this place for the purpose of hearing the docirines, 
and joining in Che wor^^JiJp, prescribed hy the founder, 
shall no longer enjoy tho bGiietit he intended for you 
unless you conform to the alteration which Itns taken 
place in our opinions*" in such a case, llicrefore, I 
apprehend—considering it as settled by the authority 
of that 1 have ulreaily referred to—^Ihal, where a con- 
gregation become dissentient among themselves, the na¬ 
ture of the-original iustitution must uloue be looked to 
as the guide for the d^^cision of the Court—and that. 



CASES IN CHANCEUV, 


401 


ta refer to anj? other criterion—as to the sense of the 
cxiEttmg majority,^—wuultl be to ntnkca new institution^ 
which iseltogelber !>cyGiul the reach, and inconsistent 
with the flntlosaiKt character^ of this Court. 

In this view of the case^ it is of the first iinporfaiice 
to HOC whut the record before the Court says upon the 
i^nbject of the original inslitutioti. Without cnferiiifj 
into what may be the eftcct of the late stattitc repealing 
several llioti evistm^ liiwi^ on the subject — (a qiieEtioii 
whicli it is not for luoj Hiltjniip in a court of equity^ to 
detormine, anil which wonhl certainly he much boiler 
decided by the judges oi the courts ofConiaion Jjfitr—> 
withoLil oven so iiiucli as lool^iug the point, whollier 
it Iffif or be iiO'l, iegal, at this day, to impugn the dtn;-^ 
trine of Lho H'l inity, (although tliat is a ]H}int ujpon 
wliEcIt indeed J have ati opinion, —only 1 do not limf 
iiiyscJf eaUe-J ujiou now to dcrhire il —-) what I have 
now to eiirpiire is, wJictlier the deed ci'eating the (rust 
docs, or does not, upon the face of it, — (regard l>ciug 
had to that which the ToLerutlou Act at the time of ilHt 
rxcculion perinUted, or forbade, with respect to doc¬ 
trine—) l>ear a lU^cidcd muni festal ion that llio doctrines 
intended by'that deed to be inculcated in this chapel 
were '^rrinitariuii? Ltecaiiso, iftluit were origifiully the 
case, and if any numb€?r of the trustees are now staking 
to fasteu oil this instiltition tlic promulgation of doc¬ 
trines contrary to those which, it is tJius manifest, were 
intended by the founders, I apprcbotul that they are 
seeking to do that which they luive no power to do, and 
W'hich neither tlicy, nor all the other ]ueiii!>ors of the 
congregation, can tall upon a single rematning tnisteo 
to cftWitaatep In tbU view of the case, also, supposing 
even that, at the lime of the estahlishmefit of this iiisti- 
tiitioii, it had hecu legal to impugn the doctriiit; of tlir 
Vojj, 111. Dd Trinity, 
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Attorkey- 

C£N£BA£i 

FEAri3u:Nt 


Tnnliy, yet if the institution hnd been cMabJishcd i'nr 
Trinitarian piirpoacs, it could not now be converted to 
usetf which arc AntitHnitarlun. For (meaning, however} 
to speak with alt due reverence on siiclin 8ubject) to allow 
€uch a converi^ioLi^ would ho to allow a trust for the be^ 
jiefit of A* to fje diverted to theboneflt of B* And Iho 
question then resolves itself into this—wlietUer such a 
conversion, in the case of a trust, can possibly be sup<- 
ported* If, tbercForej this appears, on the lace of tlie 
deeds, to he tlie nature of llie present case — as I am 
inclined to believe it does—it disposer of the question; 
alFording a short and direct reason for not refusing tlie 
interference of the Courb 


I am fully aware of tlie importance, with a view to 
conciliatiori} and abating Iho ticat with which 1 uni sorry 
to see controversies of tliis sort generally carried on, that 
a iiiial detcrnijnation should speedily fie iiiu je; hut at (be 
same time, if deeds have been framed with eo little in 
iliom tlmt leads to a right umlersliinding of the objects 
they had in view, it is iniposdhltstliat the Court sfioukl 
decide without a previous enciuiry, which, uccording to 
the necessary course of business, must greatly post]>0]ie 
the decision* And (bis, though it may hedaiueiited, is 
not the fault of the Court, but the fault ofthe partiosby 
whom tPie trusts were origiiiaJly coiititltiited* 


The principle of 
public policy 
doeit not extend 
to the case of 
DicsenCers, so 
as topreventthe 
Court frotn 
GADctioning the 
appotntment of 


With respect to the choice of the uiinister —regard 
being had to the ciicuinstance that this is the case of a 
iVotestant Dissenting minister—I am not ^utficiently 
acquainted with the principles upon whicli these congre¬ 
gations usually act, to say much upon that subject, 
without more information than has yet been com* 
munlcated* to me. It may be according to general 
usage, among certain classes of persons dissenting 

from 
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Iron™ tJie esta Wish merit j lo appoinl iheir min Lifers fnr 
iimitcd |H?noJs, or lo make (lioiu removable at pica- 
sure j amlj although a Court of Equity may not be ilis^ 
poaed to struggle hard in support of such a pliui^ yet, 
were the Court to hud i^ueb a plan established, I know 
of no principle upon tvUicli the Couii would not be 
hound, if called upon for the [uirpose, to carry it into 
cfleci. The policy of the Khtabliislicd Church has l>ccii, 
by giving the minister an estate for life in liis oflice, to 
render him (in a certain degree) [ndepondeat of Ids 
congregation. But I do not see how this policy can ho 
extended as to govern the deci^ton of the Court iit u 
case of this nature, where the trust which the Court h 
called ntion to eslahliish iv otherwise coastituted. 


mi. 


ATri)KN>:v- 

Vw 

PrAHsON-* 

a tuiin^U'T to a 
con^^rfgatioii 
fiir a liLiutod 
period, ftud ui'ij' 
fur Jjfp, [irfj- 
vidrcl Futch hfl 
die usn^c of the 

niPij^brrs, oj tlif* 
of 

iJie mijftiinl 
(riis. 1 ;. 


So again, with respect to those in whom rosiilrs the 
right of election, J apprehend that here also the <\>ui't 
must not 1)0 governed altag<^thcr liy what it fimk rm 
enquiry to have been the established usage. On this 
subject various statoincrds have been made in Ihe prc‘- 
sent case, hut the deeds are silent. At the same time, 
how'cvcr, that 1 am fully aware of the dinicultics the 
Court has to encounter in execuLiag a trust of this 
kind, 1 also know that it is the duty of the Court to 
struggle with them ; and 1 shall endeavour tu execute * 
tlie trait as well as i can. But, while m many points; 
are unaRcertained, it is impossible to come to any right 
decision—it is impossible Jnr the Court lo e.\ecule 
any trust until it knows vv!jo are the persons in whom 
li is vested, and whul are lU objects. 


Of one thing at least 1 am eerbiii—that Ihere mu^t 
be no proceeding to trial of theejeelment; which ra urn d, 
under tlicJ^e circumstances, be attdtided iwth any olhei 
ilntu a most fniiUess and Illlf1l'ro^sal y expen^*.' tn Die 
parties; and because, if I can hud out the true slate of 

D d 2 Ihe 
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AtTO (INKY- 

Gkm.kaj. 


1'LA 1150 V, 


t>i(f casej with reibrcnco to Iho fiuhjfict’mattcr of thcF 3 C 
Jji(]uirief%^ I shall thereby be enabled to make sN(;b an 
order ns will embrace all [xnnls iit (]is|mte between 
tliejn. 


17 , IvOUlJ (’k 

The uiotlen before me \\i\^ made in caiiKe in which 
the ylftortiny-Onm u/j at the relation of Bcnjfrmin Jl/ini- 
ihr (the surviving Irnstee under certain instrmnents 
which I shall Iiave occasrori to men linn and tlie AV- 
'V( r<Nili/ohti (who alleges liiinselfto be iiiijijfiter 

of (he congregation of Protestant Dlssoiitors assendded 
at iVohrrhamplm)^ arc pluinlifl^ and the deferntanls 
are Joseph Pearson and four others, rejiresenting 
themselves to be (together with Mnndcr) the trustees 
of the property in question; (winch property has been 
given, as it is expressed in some of these deeds, to the 
charitable purpose of maintaining this jnnotiug-house); 
and further contending that Alandir ought not to be 
considered, under the circuni stances of this case, (cieatod 
by his own comluct), ns being a trustee, or, if he be 
considered as having vested iyi him the legal estate in a 
certain portion of the premisosj still that he ought to he 
held incapable of acting by reason of these circa in- 
sluiices. And this Inroriuiition, (as 1 imderstand it,) is 
liled for the purpose of preventing those who, itallegcsj 
are not to be considered as trnsteesj from acting in the 
discharge of what docs not belong to them ; or, on the 
other hand, if they be invested with the duitacter of 
trusteeSj by reason of liaving the legal estate in thorn, 
then the information is to be considered as insisting 
tliatj being invested with the character of trustees 
for one purpose, they arc proceeding to act in that 
chanicter for a purpose wliolly dilTerent, and upon 
this ground contending, that the phiintiHs are entitled 

to 
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to ccrtilin lelicf prayed-^jiaf licularly to that wKicli is 
the subject of the present application. 

[11 is Lordshij) here(kscrlbed the several ijistmmcutsii, 
and other char liable dunations moutioned in the &(alc- 
nient of this case, together with the existiJig slate of the 
trust-'funds arul pretuises.J 


1817, 


Attuhnet- 

PcAllSOM, 


It bccotiies here nccosnary (not for iTie purpose of ex- 
an opinion on some of the doctrinal points 
argued at the bar, but iji order to see what may be col¬ 
lected by way of fair inference, as to the mean tug of the 
o r ig i imUb i j nde i?i), a flc r obser V i n g t ha 111 1 0 li I's 11 r 1 ist-dcod 
is dated in 1701, to state that, in the year ICSO (1 IFtlL 
and was passed the aclcommonlycallodthcT'olc- 

ration Act (^i), which exempted certain persona, coming 
under the description of Protestant l)isseiilerj5, from tho 
penalUea f>f*GCrtain laws therein mentioned; and, as I 
again observe, the object seems to luivo been lueicly as 
stated in the title of the act, rf*. “to evenipl Ills !\fa- 
“ jesty's I'rotof^taiit ^^ubjects dissentiag from the Church 
“ offrom the penalties'^ of the laws therein 
meiiLionetl; not appearing, therefore, either upon llio 
tcniis or suljstance of it, lu fiavc done, or to have tu- 
tended to do, any men'o^—leaving the Common Law 
exactly as it was with rcspecl Lo all Coiinnoii-law of- 
fi'iiccs iigaiiist religion or l eJigions establislntieiits. And 
in that act there is an express provisiun, s. 17. “ that no 
cliiiiseor article therein shooh] extcjid lo give any ease, 
bciielit, or advantage to any Papi'.t, or Popi.sli reru- 
“sEint whatever, or any person who should dosiv (he 
doctrine of tbe llle^sed '^I'l iiiity declared in the Ar* 
“ tides *d" Iteligion/’ Ailerwards, in tho Dlh and Ibth 
of JFtllium, an act passed (c), entitled^ “ Avi Act for the 

(f/) 1 JK uad iV. c. IS. a7j. 

(h'/) Sec hefitre, note, jiy^-e (rj a k In if" r. liZ. 

I 


The nhject of 
the Toleration 
Act wn?i only t'> 
repoyl rertjti« 
penal laws 
ihereiii men- 
t4uiicd, knvlug 
the Cotaiiinn 
lifuv as it stood 
wadi rcspcrt to 
alt Cinumon- 

laU' olll‘l!L.f’S 

an^iFist relc- 
gioti (M, 


nion 
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i: V- 

D, 

l^iiAiisaN. 


“ iiKiie cflL'ctual supprossinff of nianpliCTny and Pro* 
“ and it rcdlcfi tlmt^ whereas many personp 

Jjud of tato ycarB openty avoiircd and publi^lied many 
hia^ipliemous and impious opinions^ contrary to the doc¬ 
trines and principles of the/Christian religion, greatly 
tendinij to l!ie diahnnoiiror Almighty Uodj and mey 
prove destructive to t]ic i>cncc and welfare of this king¬ 
dom- lliercforoj for the piore eAectual suppresaing of 
the said detestable crimes,’' it was enacted that If 
any person or persons, having been educated in, or 
at any lirno having made profession of, (he Christian 
rclfgion, within the realm, shall, by writing, printing, 
“ teaching, or advised speaking, deny any one of the 
" Persons in the Holy Trinity to be God, or shall as- 
sort or maintain that there arc more Gmts than one, 
or shall deny tlie Christian religion to be true, or the 
“ Holy Scripturea of the Old and New Testament to be 
of Divine authority; and shall, upon ifidictment or 
information, he thereof lawfully convicted, upon the 
oath of two witnes^a, such person shall,” for every 
such offence, and for the rejnjtition tliereof, incur such 
several and distinct disabilities and penalties ns by the 
said act are provided. 


The stat, 0 fi; 1.0 
iV,3,c, if'J*, de¬ 
clares Ihc 
denial of any 
ono of the Per¬ 
son nf the Holy 
Trinity to be 
Cod'* to be an 
onenoe againut 
the CJiriftian 
reJjgioii, 


Now, it h to be observed that the opinions, thepnb- 
licatJON of which In any of the modes specified it is the 
Intention of this act to prevent, are not thereby expressed 
to be opinions contrary to those of the Church of Ewg'* 
iandy but contrary to the Christian religion* And the 
act proceeds to point out more precisely wliat is the 
nature of those opbiious which it thus declares to be 
contrary to the Christian religion, rh. the denial of 
any one ofylie Persons in the Itoly Trinity to be God, 
Slc, It is further to l)e observed, that the information 
which was to lead to conviction, where the consequences 
were so eitrcnieJy j>enaf, is by the statute repaired, (m 

i\w 
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the case, at least, of words spoken,) to be wUliin three 
months of the time of the words being^ spoken, and that 
an opportunity is also given to the odender publicly to 
renounce his error in the same Court where he had been 
convicted^ and thereu|;>on 4o be discharged from all 
penalties incurred by sucli conviction. Tliere can be 
no doubt, (at least so I apprehend,) that, prior to this 
statute, blasphemy was an oUence punishable at Com¬ 
mon Law ; and it is impossible to contend, (aa it ap¬ 
pears to me,) that (whether the preamble is,or ia not, 
to be taken as a ground of ascertaining that the doc¬ 
trine reprobated in the enacting parts amounts to blas¬ 
phemy—on whicli it does not become me to give an 
opinion) the penalties indicted by the statute give any 
foundation for supposing that there could no longer 
exist a punishment for blasphemy nt Common Law, in¬ 
dependent of the statute. On the contrary, the Com¬ 
mon Law is itjft by the statute exactly as it was before 
the statute passed. (^) 


1817* 


ArroiiffEX- 

Guneaaj, 

Vw 

TEAUSOIf, 

Jllasphemy was 
an otlence pu¬ 
nishable at 
Common Ijaw 
before theslat.9 
&I0 W^*3.c.3a* 
and that statute 
docs not take 
away the com- 
moH'-law pu- 
iiishmcnt for 
blasphemy. 


The late act which repealed this statutc^ of 
JViUinm^ also repeals certain acts against hlaRphemy in 
Scollandj which are therein particularised. [Here his 
Jjordsliip read the Scoflisli statutes above referred to. 
Sec ante, note, p. 3117. j These statutes remained in 
force iill the /jJd year of his ju'esunt Majesty, and then 
the act passed, which repealed the oxct^pting clause of 
the Toleration Act, which repealed llic statute of tlie 
9th aJul 10th of IfiilUifUf (so lar as relates to the deny¬ 
ing the doctrine of the Trinity,) and which repealed tfie 
Scottish etutates; and I should observe that there did 
not (upon llie occasion of passing the act in question) 
secni to be any diflbrenco of opinion among the meinbcrs 
ofeitiicr houbo of parhainent, but that they alt agreed, 


(ff) .Y-iCco, , 1 . c, im). 

(willioul 


Siii) befufo, note, p. 
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r* 
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Tha act 53 
Gei>^ 3, c* IGO, 
extends onty to 
the repeal of 
the clause in 
the ToJemtion 
Act, nnd the 
other statutes 
therein referred 
to, but I cares 
the CotnmoTi 

Ijaw where it 

WiiS, 


f without entering into the consideration of the question, 
;i9 io wliether it were or were not an oifcnce against the 
Common Law, or whether the conimoii*law punish* 
ment, if any existed, had been taken away by the s^tutea 
which it was intended to repial,) that the pen a) ties, upon 
that which was considered as blasphemy by the Oth 
and JOth of Pf Vliam and by the Scottish statute, enacted 
by tliofte statules, were penalties which it was very dif- 
ficuh to say w^ere proper to be inflicted* The act of the 
53d of the Kin« tlierolbrc did what I have stated; but [ 
apprehend that it Ictt the Common Law exactly where 
it was; andjConccivihs^f tlieohject of this information to 
be as 1 have already represented it to bo; and, renieni^ 
hering that, (whatever may have Imjgu stated at the bar, 
with respect to the question of what is, or what is not, 
criminal in the conduct of the parties,) f (sitting hero) 
can only administer the civil rights of the parties, this 
Court having no ofiicc to doternune wlmt^is or is not an 
offence or crime, except where the question arises, as of 
necessity, by its being called upon to udmlniMter trusts, 
or regulate civil rights, which arc involved in its de¬ 
cision ; T will therefore coiihnc niyytdf cultrcly to Ujo 
eonsideraiion of the civil qucstioti, namely, what, in 
respect to doctrine, was the intent of the founder of tins 
charity* 

It must be recollected that, by the Toleration Act, 
the benefit of that act was dcelarerl not to extend to 
persons impugning the doctrine of the Trinity. That 
act passed in IG89: and in 1701 (shortly after the 
opinions in qucfitijii had been thus expressly declared 
by the Legislature not to be proper subjects for the 
toleratiop which the Legislature had liecn granting to 
every other class of Disfcnters) the first of those deeds 
ii|Hm which the questions in liie present cause arise, was 
executed* 

[His 
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f His Lordship Ihen roiid tJic deed of l{ke30tli of Octo^ 
ber^ 1701, froin the answer, observing the allegation in 
the answer that the feolfmeiit was followed by livery of 
seisin^ a circumstance which. Ills Lordship satd^ lie did 
not sec alleged, or that be made out, as to some 

of the subsequent feotTments; and upon the purpoi^ 
for which the meeting-house was declared to be erected 
— vtz. for llie worsliqi and service of (iod,” — 
ills Lordship remarked tUal ttic terms were very 
generaLJ 


1817. 



Arroiryijv- 

Clncbal 

V* 

pEAlkSOJit, 


Several passages ofthi!^ indeiUuro have been particu-^ 
arly taken notice of in tlic course of the discussion at 
the bar* There is quite suincieiit of alJogatioti in the 
inforiuation to shc^v that it wufi a body of Prote^itant 
Dissenters who established this meeting-houso, iu order 
to have preached in it the religious doctrines to which 
they were at^aclled ; and moreesjwciatly, if it cannot bo 
said for the express purpose of incnlcating the docirJjies 
of the Trinity, yet that they were Dissenters entertain¬ 
ing such a class of opinions, as tbut the dnetrinoof Uni- 
larianjsm would be directly at variance with their piir^ 
pose in fbunding this nieetingdioutie. 1 observe u])oa 
thisparticn(arly] because 1 take it that, Ifland or money 
were given (in such a w«ay as would be legal iiotwith- 
standing the statutes concerning dispositjons to chari¬ 
table uses) for the purpose of building a cliurch or a 
house or otberwiso for ihe mainlaiidngaiid pi opngating 
the worslup of God, and if there were nothing more 
precise in tlio case, this Court would execute such a 
^riist, by making it a provision fir maintaining and pro¬ 
pagating the Established Religion of the country. It is 
also clearly EioUlcd that, if a fund, real or personal, l>o 
given in such away that tlio [uirposo be’clearly ex¬ 
pressed to lliul of maintaining a nuciety of Rrotest- 
ant Diiiteiiters —jiromoting no doctrines contrary to 

law. 


If hold or 
rudiiey be pro¬ 
perly givezi for 
mabibtimiig 
“ the worslijp 
of (ioiJ,*’ 
tJnf tuorc, tlio 
(.'[jurt Mill cie- 
ftjtc the truit 
riivour of llie 
I'^tabljiibed Uc-* 
ligioiu lint, If 
it lie civarl^ 
tjtprcssctf^ lhat 
the purj>n&e i'i 
Ihit of mriia- 

Dis^ciiU 
iug doctrines, 
so long they 
lire not coiitTniry 
to [;vw, the 
Court will exe¬ 
cute the trust 
according to 
fhc express 
mtctitiuEi* And 
wlicrc, rti 
thiji ciibc, [lie 
iMteiiliojuit!rtr(j; 
{/ppears {Uiunitc, 
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FLAUSUir^ 

not 

i'Xfrf'ess/nt 
in the inslru* 
men! cre^itin^ 

I ho trust, Ibo 
Court will nli^D 
carry the mDiii« 
festdesign oftJiq 
founilor into 
ociutiDJi, JO far 
09 it is consj^t- 
piit with low. 

It is Incumbeat 
on person s 
meaning to cre> 
ate a trvat for 
chorltabte pm-* 
poses, to make 
llietr intention 
ciearby the 
deed creating 
the trust; and, 
if it is not soj 
the Court itas 
uo cLher nieuiis 
of carrying it 
into exccalioii 
than iiy coltecl* 
iiig the ihU^ii- 
lion from in- 
fcrCnrO and fair 
prc^uniplion. 


law, ntthongh such as may lie at variance with tha doC' 
trino!^ oftho Established Relig^ion,—it is then tba duty 
ofthis Court to carry «ucli a true! as that into execution, 
and to adinini^itf^r it according to the intent of the 
founders* In this case, tt is impot^ifjbic to doubt that 
the trust way originuJly created for (lie purpose ufitiDtu- 
taininga Protc^tatit DisEcntmg tusUtution; and it would 
be doing violence totlic intention oflUe parties to tlieso 
deeds to ^ay, tiiat, the worship and service of (jud bein^g 
the objiect exprcR^iod by tbcui, the (rutil tiuist be admi^ 
inslcrcd in fiuch a way ati to maintain the rcligiatt of the 
Established Church* . NevortJicless, I ialie it from the 
cxpcrjencc of many years in this Court, that, if any body 
of persons menu to create a trust of land, or money, 
in such a manner to render tbc giA effectual, and to 
cal) upon thiti C‘ourt to adinIniHtor it according to the 
jntcntofllic foundation, wlietlier tiiat Iru^t has religion 
for Its object or not, it is incumliciit on tli^ni, in the in-^ 
struniciit by which they cndeavotir to create that trust, 
to lot tlie Court know cnou^Jiof the nature of the trust 
(uenable Ibe Courttu execute it; and therefore, wliere 
a body of Protestant Dissenters have oslablislied a trust 
without any precise defmilion of the object or mode of 
worshi]>, i know' no means the Court ha^ of iiS^ceTlainiiig 
it, c.\ce[it by looking to wiiat 1ms passed, and thereby 
collecting what may, by fair iufereuco, be presumed to 
have been tlie intention of the foundet-s, From this 
tjeed, 1 can collect that the founders were Protcslunt 
Dissenters, and thence presntiic that tlieir object was the 
maiiileiianee oJ'Protestant Dissenting worship i Loti 
liave nothing to ioform me what sjuxles ofdoctiine this 
iiutitiition was intended to nmintain, except as 1 tuny be 
nhle to infer from some of llic clauses of the deed, and 
Vuirlicularly fmiii Uiat eJausc which alludes ta the pos- 
siUitily of the Ibturc ]>robibitiun by law of the worship 
Uicieby luteiidcd to be eelabh^hed, and alho from that 

wlijcli 
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wliicli roUitoG to the (finding eflfect of orderfl to be inode 
by fi nonjority of the trustees, upon matters relating to 
the meeting-ho use ow/y/ from which it should ap|Hjarj 
both that the founder meant to establish an institution 
which waa not then contrafy to law^ and that they did 
not mean to invest in the trustees^ or the major part of 
tJjcm, any right to vary the system or plan of doctrinal 
teaching which was to be uiaintained lu tills meeting- 
house according to their own discretion. 


1817, 


Attounky^ 

GliNEUAL 
Pr ARSON, 


Whofi I look to the date of the deed of 170T, and to InfereiicGj from 

the dates of the Toleration Act,* and of the act of the claaso iu 

9th and lOlfi of King milimu, and also to the deed exe- 

ented in I74S, which cuntaino the name clause with the 

, *, ; possible futoro 

former, it is impossible to say, that, wliilc the founders pfoliibition of 
contemplated the eventual abrogation of the existing the worship 
system of toleration, they wxre in fact intending to thereby intend-p 
create by tliht very dceil a system whicti was at that to be esta- 
thne illegal, and which, only three years before, was ex- blished, that 
cep ted out of tho Toleration Act, aa a system unfit to ^he^worshTp^was 
lie included in the toleration which was extended by it 

time of the 

to all other modes of Protestant dissent; the Ijcgislatiirc execution of tho 

at that time intending to embrace all tho doctrines that 

could be safely included in that toleration. This excepted out 

clause therefore seems to afford exlrcmely strong coun- of the benoftts 

tciiance to the allegation, that tlie institution was not the Tolcraw 

inteitded to bo for the maintenance of those opinions 

wliich impugn flio doctrine of the Tifnily, And, with A clause ca- 

respect to the clause which invesCn the Inistecs, or the ®blmg the 

major part of them, with the power of making orders 

from lime to time upon mailers relalin" to tlie ineethii;- .' ' 

* 1 . ■ 1 11 1 «c* upon tiiat- 

house, I think it would be doing violence to all the ters rehling lo 

principles of constnictioii upon wliieh we act, to under- rnectiiig- 

stand it as meaning that those Iroste'^s, or the major Iihusc, notto bo 

part of Miom, Hhould have power to convert that meet- couitiucd as 


fiig-hoiiJ^e, whenever lliey tJioughl pioper, into a tneeting- 

lintne 


eiiahliEii^ lltcin 
I ■' coiivcj^ iiic ’ 
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j^ATTuij{Ni:v- 

V* 

TilAllSON* 

objects of Llic 
clvittLly, ii$ by 
iiUrnJucuif; n 
nijw form of 
i/i'orEiliiji ami 
new duclrmefi)^ 

Ct£iu.^Gj Ijj caj.o 
uf lliti JebGrJiiMi 
or rciiiovril of 

tj USlGGiij Jj- 

reeling the' ro- 
iiiLiciitiig trus¬ 
tees, williLu a 
limited time, to 
olcet new Iruij- 
tCEj) in the room 
of the Ituslees 
so deserting,&C.. 
does not ex¬ 
tend to disable 
a Iru&tee, so 
Iiaving desert* 

edj Ac, from 
m ting agnnij 

iV'Jiefc no suc¬ 
cessor bad, ill 
the mean time, 
been ajjpDintnd, 
nor to Hie c tie 
of a trustee 
who liiirl Left tiic 
object of tli^i 
trust j (a congre¬ 
gation of Ibo- 
testant DJssutd* 


liDiiHOor n diflercnt rlc script I on, and (brteactiing: differeni 
doctcrncft from tho$ie of tho persons wliofounded it,and 
Iry tvhojii it was to be attended* 1 say, tliat appears to 
me to be as incontjintent with the probable nieaning^ of 
the original founders, as it would be to bold that they 
meant it sboiild be converted, at tlie discretion of the 
trustees, into a place of worsihip according to the form 
anil iloclriiies of the Church of EnglamL 


Willi regard to the clause wlitcli is supposed toalTect 
characier as a trustee, from Ids liaving vvltb- 
dravvji bijusclf from the coiigrcgtitioti, it is to be ol> 
served, first, lliat he could nut Ixrdischarged under it 
without a regular proceeding on the part of the remain * 
ing trustees to replace him by a successor; and, next, 
if the lueaaiug of these parties; has been to divert tlic ht- 
sliiutiou from its original purpose, by causing it to miiiri- 
tain doctrines sucli as these that are cliai^E^ed by the in¬ 
formation, this Court would never permit ilial he Bboulil 
l>e disclmrgml from the odico of trustee, for endeavour¬ 
ing to prcflewe the object and cuds of tlie institution, for 
the protection of which llie very clause, now iniiisted 
upon as depriving him of liU character of trustee, was 
introduced into the inslrument* 

Auollier part of the truBt is settled by a deed of the 
island i^dof 

[Ills Liordship here read the deed in (jTiestion, wliicb 
is slated above, p. .Wi*] 

Upon tJie provisions oftbiedeed thereari'icsaf(Uestiou, 
(upon which usage will have great eilect,) Whether, ac¬ 
cording to the original eoiisliiution of tins society, the 
niLiiisUr, preacher, or pastor could be appointed for 
three years only, or, whether, according to the genera! 

priiicfjdes 
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^irinciplc^ <if tills hotly of Dipsciitcrs, tiic con^rf'^pation 
and mtnistcr might agree, that the oiio n ill give, 
the other accept, a noroination for three years only* 
It appears lirgMy prolmhle that the person who gave 
tills part of the fund conteinplated a provision for the 
minister for hiy life, since he lias expressly given it to 
him for life, even when he could no longer ulhciateas 
luinister; but, on the other hand, it imiy turn out to 
l>e established by usage, that he wafi only a toiiiporary 
minister, elected with tlic concniTcnce of the congre¬ 
gation, and liable to he removed ill the same mantier 
as Jic was called upon Co oflicia^e. 



Attouncy- 

(irNmTAl. 

r. 

IVAUSftW, 


pr'!,) nr> account 
t>r its hnviu^ 
been convri twl, 
n^^ajiist Ids np- 

probaiioii, to 
purpu-^es dii- 
tiiirt from Che 
intent of the 
ftinrider. 


Up on the clnuf^c respecting tlie desertion or removal 
of any of tlie frustcefi, wliicli occurs in this deed also, 
and contemplatesi the event that the trustees should 
cliangc, or iK'coine of any other religion or persna- 
sion whatwoever, contrary to, and djlTereut from, the 
said congregation,” 1 uiust olnservo that, if the c|UOS- 
lion come^j helbre this ('ourt, in the ewciition of a 
Inisl, whether a trustee ha^i lircn properly removed, 
and that point depends upon the quest!ou, whetlier ike 
trustee liaa changed his religion, and become of anu- 
thcr, (ya ih thU inbtince,) diilerent from the religion 
of the rust of tlie society, it iiitist tlien he cx ncrrsnUaU: 
for the Court to enquire, wliat was tlie religion and 
worship of the s<icicty from vvhich he is said to have 
sccedet!,—not hir the purpose of animadvcrliiig Ujjon 
if, but in order to ascertain whether or not the chargi! 
is substantiated, Jt Jiinst then (1 say) be neccHsary 
that tills Court shauld enquire what religioji the con¬ 
gregation is of, and also what is the religion of the 
man who or is sought to be, removed from the 
trusteeship because ho is of a dilVe ent i dEigious per¬ 
suasion from that of the congrcgatioiu 


Upon li rLtii^p 
for the ;ippoiiiN 

mniit of nrw 
trustee?;, in cave 
of iuiy of the 
iiUl ti iisteos 
cli3UTi;iii[g» or 
coniing of n d[f- 
frront roliiiioii 
fi om t]ie cou- 

(piCbtinn iirKos 
wliethor 31 IruS' 

Iro ]i;i 5 boi^Ti 

* 

properly romov- 
t'd, it becoTiiCB 
far Ihu 

Court lt> eii- 
i]nire wlut 
the irlEgion ef 
the ,sooiuly, not 
to iuiiniadvert 
upon it, but to 
ascertain wlie- 
tiier the cli.irf^c 
i^: iiuh^tiuUiatCEb 


Thru 
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ATrOKHEY- 

Ceyfiial 



rE.illSON. 


Tf»tn follow the words of tlte clause relating to tlic 
ap|)oiMoment of new Iruslees, iu any of the events be-* 
fore contemplated. Now, fhistrirstj being creiited in 
J7S^0, became, iti I79!5, vested iti and eleven 

others, including a petison, who (it h insisted by the 
defendants) never actcil; and the object of t]ic 
formation is to allege, first, llmt Mandcr is the only 
trustee, and that the defendants have no right to inter- 
Icrc at all; and next, that, if the defendants can be 
considered va being invested with the cluiraclcr of 
truatecfi, ns w'cN as MurnkT^ they have no right to net 
as they are now doing, iiy reason of their not having 
olrwrved due forms in their proceedings, and being en¬ 
gaged in introducing a doctrine and mode of worship 
into the meeting-house directly contrary to that which 
it was the original founder’s iatenlion should be 
preached and maintained in it. If the defendants have 
not been duly elected trustees, then Manlfr must be 
admitted to be certainly the surviving and only trustee, 
as alt the other trustees named in tlie deed of 1772 are 
dead, and the defendants admit that the legal estate, 
in a fifth of a part of tlie properly, and in a sixth of 
another part, is still vested in but they ne¬ 

vertheless contend that, Mnmlrr not having done any 
act in the execution of the trust since ITfJS or 1793, 
this legal estate must be in him only subject to the 
trusts being administered by them (the defendants,) 
according to their own discrelion. 


Now with respect to the intent of the donors, as it 
is to be colfcctcd from the answer of the ilelendants, 
they state ft in this way. 


[His Lordsliip here read tlic admissions and denials 
of the answer relating to this part of (he case; wliich 
sec imUy page 307, J72, 


1 agree 
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I agree with these deieiidanU^ that the religious be¬ 
lief IS irrelevant to the mattci-s iii except go 

far as the Ktng^s Court is called upon to execute the 
trust: but, cveu if they n^akc out that tlth was a trusty 
merely for the establisbmezit of a Dissenting tneetiag- 
house, without regard to any particular tenets, stiU 
that must be (jualilicd, by shewing that it was a meet¬ 
ing-house that could be legally sanctioned and esta¬ 
blished ; and in that point of view the Court is bound 
to consider the <}uestlo[i as relevant. 



ATTOItNeY- 

r« 

PKAa^ON* 
TliP question of 
religious belief 
h irreieTauC, 
except so fur ns 
the Court is 
culled upon to 
execute the 


They seem, however, to have gone on harmoniously - hut, if 
in this meeting-hous^ till the election of Mr» Jameson thodefejubuts 
by some part of the congregation, and the Invitation of 
a Ml-. Criffilhs by another part of the congnesalroti, ^“,' 100 )^"]^ 
some of tlie trustees being for one, and some for the iiiiendcd 
other. That dissension ended by Mr. Grijjkhs keeping still t/ipy muit 
possession of^he niccting-hoixse and tlie pulpit; nnd, ^hcHr tiiat tlie 
(if I liave not nifsunderstood what h meant to be stated mcc ting-bo use 


in this answer)? this Mr. Gttjfilhs w'iis a gcnliemnn 
whose opinions leaned more to llnibiriaulsm than to 
the contrary doctrine. He kept possession of the meet¬ 
ing-house and pulpit till the year 1801 . 


was for such 
purpfNse? iis thd 
liiw Call &anc- 
tioii. 


It appears that, in a deed of fcollment was made 
of both estates to twelvc^^r^ons : but AfandtTf who bad 
a portion of the estate, although made a nominal party 
to thaldeed, refused to execute it,and Headley in wlioni 
by tlie prior deeds the estate bad been vested, as a co¬ 
trustee of part of the property with Marnier^ but w'bo 
bad never octed^ also did not execute. The conseijuence 
of that would be this;—that, whatever interest was 
rested as to tlie legal estate in Mamhr and Headley^ the 
interest so vested in them would not pass to those who 
were attempted to be made new trustees; and in this 
kind of traiisactioji I apprehend that the Court would 

bt' 
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Attornky- 

CrKYmAti 

V. 

Peahsojt, 


Jjjvery of fCi&ln 
not hnyin" tweii 
tn^ile nccorJing 
to the terms of 
11 joint powfir 
cootJiiucd in tlio 
feoll'metitj and 
one of tilts [>ar- 
tiirg to whom 
power 19 i;itcn 
to duliYCr ^ci&tn 
refusing to 0x0- 
vote; it, fjaccrc, if 
authority cfiti he 
gWen to di^liver 
bioUlii at to ]iiirC 
outy* 


be Ironml to interpose ; .since this Court would never 
jirrmrt the entirety i>f the ei;tnte to lie split amoti|; dif-^ 
ferent trusEocSj from n consideration of the incoiive- 
ntence tliat must necessarily reiiilt from such a divisJon* 
It docsj however^ appear, that M<iTidcr would not exe¬ 
cute the deed, and lleadlfy did not execufo it, for this 
reason, fas I collect it), viz. that they considered the 
coiiffrogation to be one having a differeut systEin, and 
maintaining adidbrent relij^ious belier, and hearin;r the 
preaching of a difTcrent kind of doctrine, from' what it 
was originally intended should bo taught in that meet- 
ing'hou^e. To makg this feoO'ment effectual, also, it 
would be necessary that livery of seisin should have 
been mude^ and it is not alleged by tJie answer that this 
ivas ever effected \ mid, although it appears by the deed, 
that persons were appointed to deliver seisin, there is a 
diiTiculty too about that, whicli may raise the question, 
where the legal estate h at the present moFient, For the 
deed states it to be a joint power of attorney to deliver 
seisin, and, if alt the persons thereby appointed todcli ver 
seisi n did not do flu, the question then is raised, whether 
authority can be given to deliver seisin as to part of the 
premises only J 1 do not say how it would turn out; but 
it is a matter still to bo exauiined, whether the defend* 
antfi have any estate at all in the premises. 


Towards the end^ however, of the year ISIS, the ma¬ 
jor part of those persons elected SieTsard to be the offi¬ 
ciating minister ; and they say that, in upon the 
change of his religious tenets, they called upon him by 
a notice (alleged to be given with the consent of the 
congregation) to withdraw; intimating to him, never¬ 
theless, (as I understand the answer), that, having for¬ 
merly tauglit tbedoclriiics olTJnitariaiiisn^ifbe will now 
abjme the contrary doctriiioK, and coutimie to jmeadi 
those uf Unitariunisni, they w lU have no objectiuii to rc- 

lain 
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turn Iitm us minister^ and tliatj at all eventsf, wiSl 
let him remain (here for three luontlis, preachlng^ any 
doctrine lie may think proper* 

I repeat that 1 have nothing to do here in the way of 
pronouncing any opinion ns to any religious doctrine 
whatever, Tliis case tuuet lie discussed exactly ns if 
it were the case of a charity properly created, Eiaving no 
rejatioD wlmtevcr to any religious purpose, butn case in 
which one party contends that tho trust ortginally 
for purposes of a particular descriptfonj (and has a right 
so to contend,) against another ]^arty wJio iiisit^ts that it 
was originally for other purposes, Aud the Court is 
bound to determine this question, If it arises* It would 
not, perlmp^, be dithcult to decide whore the legalostuto 

: but, alter that has been disposed of, there still ro- 
luains the other qiiostion; (cis,) for what purpose that 
legal estate vested in Uie persons tu w hom it now 
resides ? For the Court will not permit that purpose 
to bo altered, unless it be obvious, from the original 
nature of the institutionj that it was meant to be capa¬ 
ble of such ulteration. 


IS17* 



Attdiix* y- 
V* 

I’EiftSCIItf- 


Now, where a clergyman is presented ^ Jiving ui 
the Church of England^ we know the duties conmiiUed 
to him, and the gi’ouqds upon which he is bound tn 
execute those duties : but, as the Justice of this country 
has, tor the ease of men’s consciences, permitted them 
to secede from the established Church, and to form re¬ 
ligious institutions for tliem&elves, to a certain extent, it 
has become the duty of this Court, and others of u like 
nature, to enforce the execution of trusts for such iusti- 
tutioue, and to give the parties who are trustees that 
relief which the Legislature meant tticy should have. 
It is necessary, therefore, to look to the iiistruiiieuts,''.o 
knqjiw what are the truits wiiich the Court is called upon 
VoL. 111. E c lo 
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(ffNCJlAL 

V4 

FtAUSONt 


to enforce the exetulion of; ami, if flie parties tliem- 
solves do not give the infortnaltDi) which is it 

ill vain to look foi^ a prorn^it decision with reference 
to llic point in controversy; because, till inquiry has 
been made as to the nature of the trusts, a judge must 
remain in ignorance of the duty lie has to perform. 
Where, then, a charitable institution of tliis kind is 
founded—or, say it were for a civil purpose, that we 
may the more temperately discuss the subject-—1 nppre- 
liend tlicn, that where a luau gives his money to such 
an institution tor a civil purjiosc, one of the duties of 
this Court is to lake cure that thos^; wlio have the 

i 

nianugamenC ofit sfmll apply it to no other purpose so 
long as it is capable of being applied according to the 
originalintcntion. And If, upon enquiry, it shall be 
found that in thi^ case the land arrgiiiHlly given, 
siiid the money originally subscribed, for the purpose of 
forming an institution such as the jiilorncyGeueml m 
his inlbrmation lias alleged that this iustitulion should 
be, then those who object to any change in the insti¬ 
tution from its original purposes are not guilty of tie* 
parting from the institution, but are only doing tlie!r 
duty in endeavouring to prevent such a departure from 
the purposes of the institution hi others ; npd, if the alle¬ 
gation is, that there has been such an aitoration of sent)* 
ments on the part of the congregation, they certainly do 
throw great difllcuUies in the way of the Courts carry¬ 
ing the trusts into execution in any manner whatever. 


TVhere two 
parties ecshlng 
the benefit of a 
trust for cha^ 
ritable purpCBca 
dider ^9 to the 
mode of carry¬ 
ing it Into effect, 


I must here again advert to the principle which was, 
1 think, settled in the case to whid 1 1 referred the other 
day aa having come before the House of Lords on an 
appeal from Scotland —that if any persons seeking 
the benefit of a trust for charitable purposes should in¬ 
cline to the adoption of a different system from that 
which was intended by the original donors andfbui^rs; 

and 
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untl (f others oftlioso who are (ntorcstocl tliiuk proper to 
adhere to the original ^}steiji, the leaning of the Court 
must be to support those adhering to the original sys¬ 
tem, and not to sacrifice the original system to any 
change of sentiment in (he persons seeking alteration, 
however commemlalilc that proposed attoratiou may ho* 
Upon those grounds, I have notfiing nt all to do witli 
the merits of the original system^ as it is the right of 
those who foumled thi» nieeliiig-hoiise, a ad who gave 
their money and land for its oslabltslunent, to have the 
trusts continued as w as at first intende<L 11 is necessary, 
IhereforOj to make iiir|uirics as to what was the nature 
of that original system; and in the mean lime, it is per¬ 
fectly absurd that any ejectment should he going on, 

For these reasons, I shall notv grant an fnjunction, 
not till the hearing of the cause, hut till tlic further 
order of this Ciuirt; the ]>arties tindeiiaking to account 
for the iiitemicdiate rents ami jirotlls, (except so fiir as 
jfl necessary to maintain the iniirister,) and to obey such 
order as the Court sliall make* If the parties will^ulimit 
fo give that undertaking, I don’t knowhow to go more 
promptly to a decision than by allowing tlic mattci' of 
j]K|uiry to go fo the Master immediately* T wish there 
were any sliortcr mode of deciding it; and, if fly Mmi* 
dftJJiitSy or by any ollioi- proceeding yon can propose, 
Ki^cli a decision can accojiiplishod, ) Hhall h;tve no 
ohjcctloin 


JSI 7 . 


ATTOttNEV- 

Gen eral 

V* 

one party bring 
to support of 
the original 
syjiicin, thft 
other for soinfs 
proposed n Itera¬ 
tion to he Trade 
in it, thelearijiig 
of fhe Couji 
niu^t he to the 
former, flow- 
ever useful it 
may jG4]i;e the 
propoM'<| altera¬ 
tion to lio» 


("The parties having acriniesceJ in regard to llic pro¬ 
posed underfakiiig, Iiiit IjOrdsliij) tium proceeded to 
direct ihc inf|ulrics, which were afterwards drawn up 
according to the form of the following miiiule&: J 


Ec2 


- The 
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Attohwcv- 

{/h.'JLKAlj 

13* 


u Tfrc rclafurs aiir) tlefnidants tirid^rlakiii^ tu 

order this Court may liercsifter think lit to 
make, witli rthimct to the posj>Uiisioji ami intermediate 
mjtJi of the jjieoiiiig-liouiie) &c*j let the cletbiulanls 
he restrained hy the injunclien of this Court from 
fut'thcr proceeding at law in the ejectiuent, &e* 
** and IVom all other proceedings at law to recover 
“ poHseftsion, nil 111 llie fiirtlier order of lids Court; 
“ ami refer it to the Master to ciujuire, In wiitnn the 
“ h'f>al estate of eiud In all the trust preinlscs, jit'c, is 
rested; and wlm Iia\e a ri^fit to rail hi the iiiouey 
due on I ho proni^'Gory note for y<)0/. And lot the 
Afaster cinpnre what \Vas the nature and particular 
oljject (ivitli respect to ivorRlij[i and doctrine) for the 
“ observance, teachin;;^, and suptiort of which j each and 
every of lire said eliai itahle funds or estates respec- 
tlvely were or was created or raUed, distijif^^uialun^ 
wJien and !>y w hom the same were or ums respectively 
created; and let the saidlVIastcr enquire and state, &c* 
the usage of Protestant nissenters as to the election 
“ of their ministers, iuul I he duration of their olfico a^ 
such, and particnlarly uhetlier any agroeraent or 
understanding was entered into between the re la to i*, 
xTiffiJi. Shri-^rU^ and the defeiidaiits, JO-^eph Pivtrsotiy 
wloscjJi i^tan(c 4 j^ Joicph //n/rr, and ^FhmiUts /f'V/- 
or any of theuij and the persons for tJio time 
Ijciag niemher^ of the congregation attending the said 
iiicetiag-houscj and suhsenbing to its support, touch- 
ing llie iluratlon of the ministry of tlic said John 
d in the said mceting-housej &c*” 



CASES IN CHANCERY. 


4^1 


iSU. 


VVlTIlEll r. The DEAN and CJIAPTER of 
WlNCilESTER, and LAMPARD. 


Juljf 


T 


IIK lillt statodj that !>y indenture 1814) from 

the drfenthint 5 =j llie Dean and (Chapter of Dtian mut Cfs.ip- 

demised to the idnintilT, for twC!ily*oinj yearn, tJic vovc- 

, , ,■<. f rri- r ^ r r Dnl III Ddl liJ nn,li.O 

7 iianHioii-lioiist% ive. ot Jtfuifj/ifOiim, comity <n 

, , , , , ' njilc of or trike 

loti^ “ and all denic'ine Inmh and preminos then or at liivibn 

^‘^iiuy time ocenpied tlieievvitb, and all pro/ils and ad- triies^rowiiigor 

vaiita^ei; ihereofj in an henefidal a manner as ut any tDi;ron nn [irrr*. 

lime theretoJ'ore tlie Kamo )md heen used nr ooenpiedj*^ t'dai purL of did 

toi^cflier widi crrlaii! odiar proiiuses' Aiitfi a ro^erva- ptCTai>os ihitvc 

Jioii to tlic lessors, and tiu jr riacri'WJr.'^, {amoiii;' otiioi- DCfr'i-^n- 

^d>r ail timlH‘r-tiecs Llien iiicavin.^i' or to '^unv hmldiia;, 

^ n 11 ..T rrpairirii', At* 

lliereon, nitli iVce lai-ivss-, v^ics^i, Eii.d re^ras h> Mirk caUio- 
cut ami CEiyy avray the sarnc/^ 'Phe iiidendtir ciri[ cimrL-Ii, oi 
iii(ue4i a covenant an the part oftLe jdalEiCif!', jiot (o cut of tlie cimreU 
any of thr coppices e,yc[-['-( at .'^eiiLionaldn time.‘^, nor to hnildlniVj tkcic- 
^nib up, except Cijrtain partH of Llin said cojjpircs heloat^in!;. 
tlifiviii menluEned, 'riiero wa- also a covctunit on Up> 
i)ail of the deJendaiils Lli:U the iilaintdr, liis execntio s n stmlu lie 

* ^ DiMiiiind 

iS:c- should i^iid laivlidly miejdj yearly dmiu^ Ihr: lenn, 
cut and lake hnJiieieiit honso-hoto lor the iaaiiiteiiaiicc, mllin^ e^- 
roiilimiaiicc'^ and ne;v htiihlin^ of I he fjouM's Ilk a hein'r tiVlfm tfici-nt- 
MU the ]iiniiisri:, ^vitli ,si!liicieni firo-ivood, Imy-hotej l^^^'i’ afoteiait!. 
ploiii^li-holej cai Ui>ale, and lold-boti^j to be employed Inj'^i’^ dDii 
fni the preiiusos, ^ulhmjt .'Male of timher, unate or de* 

ioi; die hilt rh>>- 

solved on IhoLoni infill ofi he answer, stalhii^ that tlir ulioUi of lite tlijilau 
was w'UtUcil for Lite purpose of rcpEiiis^ Iho coveiiiijiL hoL cxtpiidiiL^ to 

drpilvo Ikcin of ihd rij'liL vrlnch tJicy adglit hare cxcrchrd iiuh-prndiMit 
of it ■ arid deans and tdiapti.ii 'j, like otliPr irrlod.iMit ;d porsirii-., iii't 
beiiiL; liiilsle lo he If^lljdtied in of iva^te, f'itlirr lij- ]iiDiiildhon oc 
jM|uikli{>ii, 1^ wept hi the I'A'l'ln'nia'ide.il; tauii t, i^ral I he ' nit of (hi t um ii 
\t sooins that the iis*h( lo cut djohct foi The puipo-e of ^r[^,lEl^ l-a^ 
^f'Ekb (cr liiiifiei a ml .ijiplyiin' the [riodoiie. 

bli ucdijii. 
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Ac* OP 
Wi.MCJUJsnii* 


sU-iictiotj. AJso tfial the (Icfendantti should not. durin«' 

^ n- 

llio ioj-jUj make any saJc or grant ofj or takcj any tim- 
l^cr-trees growing or to grow on certain parts of the 
demised promises tlicrciji specified tcaUed^^Tfie i/pper 

and Ji forced/ /iJoSlJJj) save lor t!ie 
“ necessary buildings repairing, upholding and amend- 
“ ijig of the cntliCMlral church of or the 

eliOrcli-liuildiiigM Iticrcto he longing, and in sucli ease 
leaving upon the premises from time to Lime suflicieiit 
tiiidier for tlie repair of the hiiihiings llicreou, loi 
fences, &c. and for the limber-botes aforesaid." 


The bill furtlier stated that, at the tijuo of the execu¬ 
tion of this indenture, the plaintiO was in possession of the 
demited preniises ; that tlioro were then large quantitie?; 
of timl)er and other trees on that part of the premises 
called 7Vrc Upper and jLozecr Par A and 
within a near view of tlm house in wliic^ tlio plaintilT 
resided, and very ornamental thereto; that none of those 
trees were then wanted tor the purposes specified hi the 
exception above noticed, liullliut, iieverLlLoless, the dc- 
fendanls (tlic Dean and Chapter) in the mouth of Jamt- 
ftry last, gave orders to their woodward to enter and 
cut dow n divers of the trees so groiving in the Lori^cr 
Pnrk^ in consequence of ivhich the pinintilTapplied by 
letter to the other defendant, fwho was the solicitor and 
agent to the Dean and Chapter,) stating the injury 
which (as he apprehended) would bo sustained by him in 
the execution of tliose onlers, and the expenses lie liad 
been at in improvements on the premises, w hich would 
thus be rendered ineffectual, referring to the clause of 
tlie indenture, as introduced f*jr hia special protection 
against sucli injury; and threatening to proceed for an 
in jitnctiori in ease the defendants should not desist; to 
nhich he received for answer, that tlie woodward having 
reported to the Dean and Chapter certain trees in the 
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I^OT^cr Park ns proper to bo cut, they Jmtl g-Iven direc¬ 
tions accoi'dmgly, but were ready to sell them standing 
to the plaintitr, if lie wislied to pieseive thenij upon a 
fair valuation. 


1817. 


WiTlIEIt 

V. 

Dcav, &c* or 

WiSCilEiTEIl. 


Tlie bill charged lliat this offer on the part of the 
dcfetuhnils, by tlieir agentj was evidence that the trees 
in question were not wanted for the purposes of repairs. 
It stated Uiuttlie jdaiiitifr, concctving they bad uu 
riglit to cut except for such purposes as afoi'Csaid, de¬ 
clined the olTei'j and inrormci) tliem of his intention to 
institute the present proceedingA, Anti it accordingly 
prayed an iiijiiiiction to I'estrain the defendants (the 
Dean andCliapteJ')jthcir woodwanls, servants, agents 
and workiaen, during the cont in nance of the lenii 
“ aforesaid, from making any f-ale or giant, or taking 
or cutting any ofthc timber or other trees then grow- 
iiig or to •grow on tlie premises therein speci/ied 
except for the pnrjjosos aforesaid/’ 


The injunction was moved tbr and obtained upon 

anddavlt. 


TJie defendants (the Dean and Chapter) afterwards 
put rri tlioir answer, wliendjy they stated, that, at the 
time of the cxectjlioiiof tlie Imlenture rn the bill incn- 
limicil, the pliiiidtfl' wan in possession oiider a lease Ironi 
the Dean and Chapter to his (the plaintiffiathor), 
w'hirh lease contained llic same covenants, with respect 
to tlui tiinlicr and co]q)ico uuod, as were coutairird in 
the indcnlure in qiieslinn; and that other lea'^es of the 
same premises with tlie like covenants bad, from ihiic 
to lime, for a f^rcat many years past, been granted by 
the Ucan and Cliapter to the plaintIfT's niicestors. The 
a nswer then referred to varli>ns biTaches of covenant 
^aid to have been committed by ujid on the |urt of the 

piniidilf ^ 
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phuniilT; and it furtlicr i>Cated that timlwjr was at that 
tirtiG wanted for repairs of the catliedral^ and of other 
chorcli buildin^Sj to so considerable an amount that the 
^vhole of (he timber then growing on the premises would 
be insuflident for the purpose of supplying them. It 
further staled that alterations had been mnde in tliu 
preniihCR by the plaintiff, since the date of the indenture, 
by throwing an adjoining coppice into, eoas tonibke it 
form a part of, tlic premises described in the indenture 
by the name of the Pfirh ; and the defendants 

(lim*eroro, disclaiming any intention of cutting timber 
on diaf part of tjie jjrrtuises to which tfie covenant ex* 
tomfed, insisted upon their right to cut, for the purpose 
of repuirs, upon the premises so lately taken into the 
/-OiJtr Patl-y as not being included in tlic covenant. 
They represented that they (the defendants) were in the 
habit of selling the timber on other estates belonging to 
them in distant parts of the country, and‘applying the 
produce to the purpose of repairs; and insititod that 
they were not, by the covenants in tiin indenture, re- 
Mrained from so disposing of the tiad^er in rpiestion. 
Tliat (be improvements slated iii the bill to have lieen 
made by the plaintiff were made without the consent 
of the defendants, and also, in some respects, tii 
breach of bts covcnautii. 

A motion was now made, on behalf of tho defiuuhints, 
(the Dean and Chapter) to diiiaofvc the injurictiorK 

lit’U and Dorcdaurily insui^portortlicmolion, 
insisted on the right of the defendants to cut for the 
purposes of repatrsj according to tlic repi'esentation 
made by their answer, arid that such right cjitended ter 
oriiiunciilal timberjaltbongh,oul of complaisance to their 
temnit?, they bad not usually exercised it witli regard to 
oniamciitul timl>cr. lint the ofler contained in -Lum- 
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/JfltrcTs JcUcr to tlic plaintliT^ viz, to the trees staiul" 
ing^ at a valuation, was a mere matter of courtesy, and 
did not amount to any evidonen that the trees were not 
Jn fact wanted for repair?, since the money wliicli would 
bo paid for lliem might have boon so applied. That it 
would be attended witli great inconvenience and loss to 
the dcfenrlanU if it itltould he lield that they ivero 
bound Lo apply the iilentical timimr, and not the pro¬ 
duce—tlio preinises in <iuoattou being at the distance of 
eighteen miles from the cathedral, and the ja iiiiciple of 
course extending to all the estate.s belonging to the tle- 
fendantK,situateda1 whatever dishiiice, aiidtlmy referred 
fo a case, lately derided at t!m Rolls, of Krrlrr (\>l- 
^rge(rr), and wliat is said hyfjui d iiiiniwichi In Ktih^kl 

V. ( h ) 


1817. 
VV'jc rii tJL 


u. 

Dn.W, of 
VViscjii:&TCtt. 


Sir Simffri Ranni/y ^xm} c(nitra, in support 

of the injiinPtion. 


Two fjnestious have been maile—(irst, whether the 
timhei*protected by this injunctJoii ^loe^i in fact lie within 
tlic premises excepted by the covonanl in the HidoriLnre. 
and secondly, whether, supposing it not to be so in- 
eluded, these defendants haven right to cut except for 
the purpose of applying the identical trniher towaids the 
repairs of the catitedraI and Uiihling'^. As to the lirst 
<|uostiou, thondidavit hied iji support of this in juncliorr 
in positive ami conclusive, and the answer very vagmi 
and unsatisfactory* liesidos, in all cases ot' doubtful 
covenant, ibe Court will adopt that cotislrudion ivlilch 
is most favounihlo to t!ic covenantoe. On the second 
point; in v. Jlhuf'fj/ the ('[iiestion did not arise; 

and the case referred to, of /Jjrfrr Cufhgr, is no au¬ 
thority for the present,dc(Wilding, as it dlil, on its own 

(Cl) r *fni ^iiiorfii'j/-GuiL'nd f}us£, 

V. Hulls, June ^t>. Sis; (/j) Amhl. I7h4 

]iecnliai 
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peculiar c ire urn stances, so (hat the general queetion 
juaiiis unaffected by its dcchion. This question, also^. 
it must be observed, is wholly independent of what may 
or or may not be the true construction of the covenant; as 
alTects the general rights of cedesiuslicnl corporationsr 
with respect to the cutting of limber on their estates, as 
to whidi it may Ik? genevally slated that ecclesiastical 
persons have no sucb right except for the purpose of 
necessary repairs; and that LhesUtutc (^i) which restrains 
alienation Ijysuch pcrsuiis^ on the ground ordilaputation, 
althoiig/j it refers in express words only to the I'lttrt and 
ffecay ofbnihJingSj is by a parity of reason (o be 
tended to timber or any thing else which constitutcK 
pari of the inliorilanee. (if). 

I^ctich in reply, 

A lessee cannot URsert any right in derogation of hiw 
lessor’s title. In this case, adniitting that the Dean and 
Chapter wore bound specidcally to apply the timber cut 
lo the purposes of repairs, that would not give flidr 
tenant a right to restrain them fi oin cutting, unless they 
are so restrained by the express terms of their covenant, 
And see JrffcrsQn v. The llisbup of Durham (e), aiu! 
Knight V, Mo^ehj {d). Hut tbe exception in the cove¬ 
nant is for the purposes of rejiairs generally, and the 
injuiictioji at ail events js (oo extensive in terms, com¬ 
prehending equally the act of cutting, and of selling 
when cnL 


43a 



V. 


The Loiii> Cji.^NCELLOii* 

If tfic Dean and Chapter want the whole of the tini 


(fj) 13 Elizt £* tti, 

(/j) Sgo Q Hunfs J'h’tL 
CaVh', ai[<l Lhc nuthfirhuss 
iJu ic ic'futicd U>, 

(c) \ 15t)s, and I’ulb LU:). 


((/) AtiiIjI, I 7fl, fh'udltfv. 
St muj (r»r S(i ndi^ v , hVufidu ), 
i lijrEi,ttd A(k, 2J7, 

Uvdhis 1, h'euthcr^vfiCj U 

Biii, L\V. j5U. 
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l)cr on the premises in question, for the purposes of 
repairs, there can be no doubt, independently of the 
Govcimnt, that they ^rould be Justified in insisting that 
the whole shall be so applied. Unless the interests of 
Deans and CJiapters are capable of being disliDgtiished 
from those of other ecclesiastical bodies in some respect 
which I am iitmble to discern, they have this limited 
right to the limber without any special provision, f 
concur in the remark of Lord C* J. tlj/rc in Jiiffmon v_ 
The Bishop of ]}uYhtim(a}^ oti the good eflect which is 
likely to result from tlie iltsctission of such questions. 
Anil it was by that case settled, ihat as only the patron 
can prevent a rector or vicar, so a bishop cannot be 
prevented otherwise than by proliibitiou, or by Injunc- 
tion at the stilt of the Crown, by its Attoriiey-Ceneral, 
from exercising the right in question, (/i) The case of 
l\Jo$dt/ V, Knight(c) decides tliat the palion has the same 
right against a rector, which the Crown, or tJie JMc. 
tropolitan, may exercise in thecatic of ii Ijishoji. Thoroj 
too, Ijord IlurdividT expressly tlechires, (tflns words 
arc rightly reported,) lhal parbons may not only fell 
timber or dig stone to repair, but that they have been in^ 
diilged in selling such timberor stone, where the money 
has been applied in repaii^. Whether ii might be pro- 


1817. 

WjTUCIt 

V, 

Dkan, &c. or 


(^) t llos. and l^ulL. 1^0. 

(&) “ TliE Crown hris its 
ofliccri), whose duly it is to 
watcli over its liitcresis, I'Ije 
M etropolitan may [proceed 
nguitist the bishop for dlUi- 
pidatioii. Hic uPkers of the 
Crown and the Mutropolitan, 
may CYCrcisc their dbcreliou. 
However,! do not fuuiid 


my i:»pinton on tlic eKCirise 
of a di.'5t‘rcli(m:iry ]iowcr re- 
in Llie Court, but that 
neither on principle nor on 
precedent itrn wc warranted 
in gniiiting this iwohibition 
at the JnstaTice of ii stranger.” 

ihiith J. ill JL^iH'SQii V. Bp. 

of DurhfitHf 1 Ji. and P. 

IJl. 

(t) Aiubl. 

|ior. 
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per, in this case, for the Court to interIbro f>y injunt ■ 
tmii, if an application neve made hy a party liavijjg a 
I i^ht to afjply to the Court for sindi piirpo^ej it is iiot 
for inc now to deteniiiiic; and 1 shall only oliservc tliiij 
sinp;iilarJty intlio cascj that, su[)posiTii; t!ie representa¬ 
tion niadu by t)ic defoiidaiits to be correct, that the 
nliole uf the timber is necessary to be cul ilowJi Ibr dm 
piii'jmsc of repairs, there would be no iiinbcr left for the 
lihe purposes lici'caftcr. 


Now it i? beposHihle Eo say that a tenant boldiiiL 
Milder u partrciiJar a^wirieiit ih-not, with ruspect lo tb^ 
riddel of tlie eeclesiasitical pm'soii (his huidlord), tc^ciii. Ibj 
the juirpose of repairs, ;in mnistere^ited Ktriijiger except 
so far as be ina’v liave derived aiiv rl^bt or iui.erehl undei 
or by virtiTC of liis aj^rceineiit. He cnti tliertdhit 
have no title to interpose f>y ally restricdoiis on tTie 
right of his latidlord except what hts agrbemenl gives 
him. In the present ^a^1e, the covenant tiuM be con - 
stnied >vith refeiencc to the actual situatiou <il the par- 
ties at the time U waw entered into. It indeed been 


made a point of some controversy vvlieLlier an eeclesia'::- 
ticnl person is bound spreitioaliy fo nji; ly thetimfa-r hn 
has cut tiir llie purpose of ripairs ton lu du tlm arlna! 
repaJi’s fnr which it was ^ranted, it'the case veierred 
to be correctly rcporfedjiL was Ijortl J/firdi^fr/^t \ eiciir 
opinion l/iat ccciesiastical persons are not so restricted; 
and 1 nIuiII only add that, if it were other wise, tim 
ohligalioii imposed ii])r}[i them would lend givetly to 
deieat the general iatentiou oflaw^, that the possessiuni> 
ofihe church !^bali coiistilule a fund tor the mainlejiaiici? 


of the cliurcTi, if ecclesiastical bodies are conipelh'il in 
every instance to apply tlie identical timber by removing 
it from (he most diiitaut parts of the; comiliy in w/iich it 
may ha}^pe(i tlnttlhoir |uo]mrly lies. The trim mean-' 
iug of liie covenaJit could nut tiudler tlm situation oi 
J tin 
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l/io HE to tho intosuloJ to Ijo rOHorvrti it ; 

iiid tlit^’C \z Jiotliiii^r iji tlie terms to juglify such a con¬ 
struction* )ti cvay Ibrmor icasc, as iv'ell ns the pre¬ 
sent, the ilcrcmlants Jiavc c\prcsi;ly reserved to tjfceiii- 
sctvCB the snjiic Hj^lit of cutting. 


IS 17 . 


Wj'niiat 

J)]’ I S j &C, OL' 
AVj.MriiL'iriiu- 


r am therefore of opiuLon that the plahilitT in this 
case has iio equity which this Court has a ri^ht h* 
^dmijiistor, or which nutliorjscs lue to nunjLtuui tljo 
iujunetioiu I shall only add, mutter of «enerul ol>- 
servatioiij ivliich may ho ajjplicablo bi the jireaent iii- 
stuiicM^, tlialj if there shoiihl oyer liujqmu, by critliuif 
liinher fur repairs, not to be enough left for the pur- * 
po-scs of repairs in fiiture^^ lluit would nccessurily \.K' ;i 
matter of very had and si^rions conM'tpuuice, 

f Injunciion (bHf 5 olved* | 

Rcf; J.lh* ISiiy. fo. IJtitb 


Lf^XFIAiM, 

O N ri bill by petcliubev Idi sju'csHc porfoj'mancc, it H'd hy pur- 
^viis referred to the Master lo enquire whether ^ 

a £;ood title ci>uld ho made. The iMntster reported tluit *"^*'*^ 

” * . . ^ 1 I ■ I aiicc, ^utLricd 

a iTOou tlUo iiui^lil be made wnh the concurioMco of cci'- , 

lain persons inenljoniul in Ins report—uman^ others, fj,,. of 

ofoTm Stisamiu (^ordotf. (u) An luder was aflerwuids 

niade, on potilioiu that it ^liould be referred bach to the -ij^ry party uot 

( Iteosin^ to 

cuucur in couveyiiu^- Older to ilisiiuEiS, il bclu^ a^ah^st 

the |itiiiei[ilc!: of the *,'ourt to older tbtt dcteiidaiiL to pay the plaialih 
hU rost^f. 


(u) See ante, Vol. K , 17 f^, 


Mn^jler 



130 


CASES JN CIlAlVrCERY. 


1817. 



Lp-H'j'f 


V. 

J.^OAJr4M« 


to mvww fiis reportj so far as l\c hail theroai 
ccrlificd tlie nccessfty of Susanna Gordon's concurrcnccj 
and to state tbo grounds on ^liich lie judged such con¬ 
currence necessary* The Master made hi:^ second rc- 
portj setting forlli the facts upon nhicli he liad pro¬ 
ceeded in forming his judgment* To this report cac- 
ccptloTis were taken ; und the cause now coming on 
upon the exceptions, and for further directions, It was 
agreed tliat iho eiceptioiis must be over-ruled, and the 
hill dismissed: Imt it ivas neverthelesscoiitcridedj on the 
part of the plaintiilj that llic defeudunt ought to pay 
the plain titr hii> co^ts* 


Sir S. for the plaijitilT 

Jivm/on^ for llie defendantj objected to this as con¬ 
trary to t)ie principlcK of ilic Court; iml said, the con¬ 
stant course was to dismiss the hill without^ costs upon 
an occasion* 


Sir S. Rvtiiilh/ desired it nu^hi stand over to search 
ftir precedents: hut lie dii) not afterwards priuhireany* 
and the order was made uccortlingly to dirirniss the 
bill without costs, (o) 


. (rt) TJii5 J had cs" ndttfiojw^ 
Upuii reference to Jlcir- 
IJD. Jiilff* li* fo* 

Cvf^r, it appears that the de- 
fcudnnt was ordered to [say 
to the plaintiiriiis costs of llic 
second reference, and of the 
Import made ihercon, hut not 
<if the former prorecdhi^Sp 
hi SpringJidfi v* Oikti^ 


Tiefoic the rke-Ciianceiloiy 
Hnh 1M17} I am m- 

fonned [hat JiisiJniiordouht^ 
ed, and seemed to think, that 
a hill might he dismissed, 
niul the derendaiiL at tlio 
same time made to pay the 
co^ts. Ihit [lie point not 
decided. 
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CJEARY and Othcrsj t* BEAUMONT ami Others. 

/ /t TA YLOR by bis wiU pave {among other 
thirtgs) to the dcfondnnt Brmimont^ his executors, 
Ac. his leasehold house in Norfolk IVace^ for the re¬ 
sidue of his terra therein, and appointed him hisoxecutor. 

The usual decree fur an account was made at the 
hearing ■ but, Iwfore the Master made his report, the de¬ 
fendant becauic bankrupt, whereupon a supplciuenbil 
hill was tiled against Ins assignees; and by a decree 
made on the hearing of the supplemental catisc it was 
ordered tliat the former decree slioiild he prosecuted, 
niid the plaiiitiirs(thc residuary legatees) to beat liberty 
to go ill uojlcr the comml^^ion ; and the Alaster ivns 
thereby directed to take an account of money received 
by the defendants (the a«Hignee«> in respect of the pur¬ 
chase-money of the leasohohl ostule nohl by them (the 
assignees), und to enquire whether the same was pro¬ 
perly sold, And under what clrcuini^taiiceEi^ 

in pur^imiice of these decrecFi, the Master made Ids 
report, certifying a habnee due from tlie defeiulant 
iic^ttmoYiCa estate to the estate of the testator; and, 
with regard to the inquiries directed as lo the teaseliuld 
estate sold by llio<lefendants (the assignees), tin? ?HTaHier 
found that the defemlant Bvttjnmmt wa^, previous to 
Ills baiikniptcy, a collector of taxes, and, having mado 
default, an extent had Usuod, under W'hich certain parts 
of his property had been taken, but the extent was not 
yet satisfied; and the defendauU (the \ss*gnces), being 
aware of the deficiency, arid apprdkonding that the 
leasehold house in Norfolk Phcc (which was the same 

tllAl 


1817* 

UOM.S* 
Jitljf 17. 


Specific legacy 
to ail executor, 
who afti^rwjitds 
becomes ban k- 

rupt and f:Drti- 
inita a 

tiimL TLig ■sub¬ 
ject of the spe- 
c/fir bequGivt 
being sobl by 
In') Mssigiifcji, 
Held, the pro- 
diire ill llieir 
ItaELcIs aot ^pc- 
nlically liiblo 
to inrikci gooil 
the 

iti f.tvdiir ijf the 
par Lies bciiefi- 
ci:i!!y entitled 
loiilcr liio II iU, 
but Uni I £vcb 
pjii tk'ii juo only 
ciililIc<E (u prtiro 
In the ajiiniitil 
of LllC ilvViti- 
ItiviL 



CASKS irsf criANCEItV. 




im. 

Cr:AiL V 

I'p 

Itl ItMOMp 


lliat givon ]iy tlic fcfjtatov^s will lo tlic dcfbnJant 
would also be taken and levied under the 
cxlentj dul, for the pui’posc of preventing tlie loss and 
expense wliidi would tliereby accrue to the estate of 
llicir bankrupt^ engage to make good the deficiency^ 
wJiiclj liad been since done partly by the sale of the 
liouse in (question; and under these circumsUncee. the 
M [istcr was ot opinion that the liouse in f|uestioii (being 
the same wdlli reference lo which tlie inquiries hud been 
flirccted) was ]iroperly Tiold by the assignees under the 
assignnicnh for the sum of widdi sum lie fouml 

that they (the us.sfgiicesJ had received for thepurchase* 
niojiey 1 hereof* 


The cause now coming on for ihrUier drrectionsj the 
cmly question was^ whether, ihe leasehold estate in 
question being a specific be<{urst to tlie deleiidnnt (the 
Ijaiikrnpl executor) under the will tjf liis testatcji'j iho 
jjt'oduce of that estate, wbcii sold by Ids assignees, ivas 
liable tn he Specifically applied lo make good llic f/r- 
lailta'il connniUed by him \ or whether thij assignees 
were e nil tied to the produce as pail of the geiicral 
estate of ihi' buiikrii|i!, leaving the )>ar(ies claiming 
in respect of Llie rc.sjduc to Llit ir [uouf luider the com- 
ujjssiou* 


J/arlf CoofiVy and JJou:iiiSD(//j for the residuary le* 
gafoos. 

Bill and Pvridm for llie assigiiccs* 

The case of v, iKtrod {a) uaa tiled in argu^ 

nieiitj iitil Hi, a ca^e in ))ciiiit, but as C'>ntii!mng jiHn- 
ciple}; width were gonerallj epj>lic:ujlc lo Ihe ftubjcct/ 
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Tfte Master of ihc when, the cfiuse first 

rnnie on, desired that the point (vvluch, it socmsj unex¬ 
pectedly arose) be ii little more looked into- ITc 

said that, uiufoiibtedty, at first sight It appeared a 
siting proposttiotif that an executor, being a debtor to 
tlio estate, could take any part of it. It should seem 
that an excciitor, by assenting; to lil^ own legacy, can¬ 
not alter the catic as allecting himself; and it was JioL 
pretejidcd tliat tlic assignees can stand in a diflereiit 
Mtuation> 


1817, 

(iviAltV 


e* 

IllAUHOM 


On a subpeqnent daythecau^^e uaa again mentioned, 
when 1 was not present: liut I am ijifbniicd tJiat (he 
roiinsei who argned it not pVoduciug any aiMhoi ilii*';, 
//;t //ofwfr said, he was of opinion that this spccitir 
be<[iirst could not Ijo ap[dicd to satisfy tile , 

for tliat, when^uo debts arc due Jrom the ttsfator, tlie 
Court has notliing to do Avitli tlie sjiedfic iegacii''^, iir>d 
must coniine it;? aduiinistralion to llio ortects not specE - 
fioally bequeathed. Thai (bis ivas not the case of an 
executor applying to the f’ourt lor its assistance in tlir 
fulmiiiistration, liut that of a hostile ajqdicatinii 
the executor^ , And he tUrnd'oro fi^d that the assignee ^ 
wore entitled to the produce of tlie leastdiold cslalo in 
questioin 


"■* lleclnrc, That the J40/, received by defendants 
“ (assignees) on account of tlie sale of tlie teaselndd 
bou^e, No- 5, N^oijhft Pfucc, ought not (o lie 
applied in making good assets of the tesla tor po-;- 
“ sessed by derendaiit (Imnkrnpt.) 

* 

Order, dofendauts (assignees) to pay intti the liatiL 
(with the privity of the Accovinlaut-f General, Ac )^ 
Vnf. Ill IM’ '‘uriv 
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V, 


un^ fljvrdi'nJ^ u'Idch sliall fiom tunc to tinio become 
‘‘ payable tri respect of the debt to be proved by plalii- 
“ lifts under the com mission ; the amount thereof to 
be verified by ailidavit/' 

llcg. Lib. 181C, A. fo- 2007. 


KoLr^3. 

JtUj/ 17. 

UiiJcTHbequest 
of o[l deht^ 
due and owiiit; 
to (He (estalor 
at the time of 
his dcuCh,’^ 


s 


MARY ESSINUTON, Widow, - PLAl^^TlFF; 

AND 

VASnON and Olhcrfij - - Df^fenoants* 

111 niLLIAM ESS2NGTOM, by will dated 
June^^ J813^gpaveIlia household goods,fe.,, ‘‘and 
“ all bis ready money, and debts due and owing to him 
“at the tinic of his deadi/’^ with otlicr tbirigs, to the 
plaiutilT(big wile) absolutely; and, aRer giving some 
bond condition* pecuniary legacies, be devUed and liequcathed all bis 
cd for replacing messuages, lands, “ and a!I bis goyermuoat stocks 
a sum of stock and Ibnde,^^ with other things, and all other bis real 
sold ijy iho tea- qqJ personal estate whatsoever not L be'^c in be fore givcji, 
tator after the (subject to payment of liis dclds and funeral o^cpoii^es,) 

unto and to tlic use of the dcfoiidanli;, VuUwh’aimX 
their lieirsj &C*, upontiustto [serhilt (he])]aiatllf 
to receive Uic rent*, interent, ^tc. dnriug bet life, and 
aflcr her decease, and allcr payment of eei lain otber 
legacies given upon that event, he t)fiec(e<l that hi,^ said 
trustees should stand possessed of upon trust Ibr 
sudi persQits, &c. as the phiintiif sliould by deed or 
will appoint, and in default of ajipoirdniMit to liiM into 
iJie residue ; and, subject tberolo, to &taad possessed of 
uuch residue ups'll the trusts therein nicntioned. 


:iad iGiit by him 
to Hie 
w as lieid to 

pass; the day 
FlipulAted for 
the re-invcfit- 
n.ftiil being 
]i;isscd at the 
f*T}C nf Jiis 
death * there* 
ffne not com¬ 
prehended ill 
the residuary 
ilevise enutne- 
lating (among 
other lliirigs) 

^ Zii^ gorenvine^ slocks and funds. 


After making Ids will, tlic testator lent to Earl A/, 
the sum of 1000/* u|k>n the security of a mortgage and 
bond, dated Die 20t!i of JJcccmkr^ i8l3- And in 


II 
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Sannan/^ ISIGj be lent tUe said Earl the further sum of 
5096/* 6^,, by sellmg out 3500^, navy 5 per which 
belonged to him at the time of making his will, taking 
as a security for lliis furllier loan the Earl's bond con¬ 
ditioned for replacing the stock so sold out on or before 
the 10th of Jttl^ following, and making good to the 
testator, or his cjtocutors, See,, the dividends which 
would otiicrwjijc have accrued due In the iiitcrim. 


18 IT* 

EssjNOTOfr 

T?< 

VASUOif, 


The testator died on the I'^th of 181G ■ and 

the bill, hied by his widow, prayed a declaration that 
the plalntifT was entitled to the ahsolofo benefit of the 
said bonds and mortgage, and that all necessary di¬ 
rections might be given tor poMccting the debts which 
were due to the testator at the time of hh death'-the 
bonds to be delivered up, or otherwise secured for the 
jiluintiir's benefit, 

■ 

The question was, whether I he plajntjlT was or was 
not entitled (o the benefit of these securities, and tlic 
sums secured thereby, under tlio bequest to her of “ ql] 
debts due and owing to the testator at tlic time of 
his death and it was con tended, on tlic part of 
the defendantff, particularly as to the latter sum of 
S096/. 6s,j that the condition of the bond Iseing merely 
a contract to replace a specific sliili of stock, from its 
nature of fluctuating value, the i^amo could not be at all 
considered as comprehended under the term Debts,’* 
but should rAlher be taken as government stock, which 
it was intended to be, tlie day on wliidi it was to have 
been replaced being already passed helbre the deatJi of 
the testator. 


The Mastcr ^ the Rolls said, that the question 
depended upon what was the acttfal description of the 
property at the time of the testator’s death, the bequest 

F f y 
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E^MNf.TON 

if. 

VAiiliOM* 


of deNs being; prospoctiie. That, the day being tlicii 
pa>3sed on wftkli the stock to be transferred accord¬ 
ing to the condition of the bond, thJN nas, at that time, 
nootJior than a debt due to the testator; and the cir¬ 
cumstance, that the debtor might still transfer the stock, 
could not alter or alfect the rights of the parties* 


Declare, plaintill' entitled to the benefit of the 
bond and mortgage for securing KKlO/.j and of the 
bund for securing tlio Kiicl sloi k, and the iivldrest, 
“ dividends, and produce thereof. Defendants (trus- 
tees) to proceed to get in what was due thereon^ and 
“ to pay the same to tho plaintiiV/' 

‘Reg* J.ib* IB 16, A. fo* I47d. 



KEENE and Others i. RII^EV and Other'^, 


iVlutioih by 
iijinpk eoiUract 
creditors of one 
ho had been a 
trader, bat' 
ccnsofl to he so, 
and as not a 
trader at the 
ihno nf Lb 

death, for a re* 


T 


HE plaintifi k i,no\ed for a receiver, upon cei tjficatr 
of bill filed, and {ifluta\ii ^ 


The affidavits stated, that tlic plain tills were siiiiplL 
coJiLract creditors of the hUe I\Ii\ fkifty, wlio, for some 
time prevLOUS^ly, und down to the time of his death, was 
u trader ; that one of the defendanls uas his executrix, 
and flic others hts devisees and heir ] and^that the exe- 
ttitrix and devisees were wusliiig the real and personal 


cciver, upon af¬ 
fidavit before 
answer, refused; 
liotbemg withm 
the statuiG 

‘i? G, 3 * Bess. % 
c. 74* 


estates, &c. 

The defendants, by iifUdavits in nnawer, positively 
swore, (hat the testator, although he had formerly been 
a trader, had ceased to be sucfi for a considerable time, 
and wais not a irader at the time of his death* 


Parker^ 
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ParicFTy in support of motion, 

co^ilrri^ cont^ndodj thatj as tlie testator bad 
not by his will charged liis real estate with the payment 
of hia debts^ this Court liail no jurisdiction to appoint a 
receiver; the tcHtator not being a trader al the lime of 
his death, so as to bring tlio case within the late act, 
47 G, 3. sess* 5, c. 74. sect, t 


1817. 


Rf[ EV* 


The J.arfl Ghf^nrel/or^ upon hearing the clause read, 
^nid that was his opinion. 

■f 

No order made- (ft) 

* 

(fi) Cqiti milnicatted by Afi. ifcutucs. 


FCRltES and Wife 2). BALL and Others* 


j4ftg. ! !» 






D F. /V/S CO TTF /i E-L j by bis will j<iiinoug other u i ^ 
things,) gave as follows give to my dear audit is 

wile, Atm CoUrrAy the sum of 500/.^ and it is my my whl and de- 
“ will and de-sirt! that my said wife, Ann Coiicnfy that A, C\ 
may (llsjiusc of tlie same amongst Iicr relations, ns nisposo 

she Uy will iiiiiy ttiiitiv i>r«|)er.” AuJ, us fo flic 

j. 1 ' 11 ill- 1 her re- 

residue ol his cstatr* lie bequeathed the interest mul , " 

! ^ , 1 , ^ Udioiis, FIS ihc 

divUlemU to^ hirf said wife during her life, for her 

own proper nsc and benefit, and appointed her sole tldnk proiMji/" 

e\eciitj ix and residuary legatee; witli a proviso in Ildd, a trust 

for the rrJa- 

lions uf J. C. and the 500^ well licqueathed by the vriU of C to 
her sifter, and licr Mbter^s cliildrcii, (hough rmiide wilimut refereiuc 
to iJie will of the ficijt iCbtalor. 

Cnubtructiou uf words in a TCsiduLiry clau^ie, as rereremre t j 

a ci>nUn|^i*iii:y viliidi hud uoL takcti place, iiiid thcrefuie no icbli 
ou -I preLedim> ?ib£i>lu(e Iti::quest. 
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17 > 

Ball. 


tfto H'fiJ; aBer lier death, the residue of hia said 
estate thereinbefore bequeathed to her for her life, 
should come to and be equally divided between the 
defendant, John CoiUrH (hia son), and the plaintiff^ 
Elhnbtlh Forbts (Ins daughter), share and share alike; 
but if either of them, his said son or daughter, should 
die before that event should take place, leaving issue 
him or her surviving, then the part or share of him or 
her BO d) lng should go to and be divided among his or 
her childien, share und share alike; ))ut, if eitlier of 
them, his said eon or daughter, should die without leav¬ 
ing issue him or her Ejurviving, then tlie survivor should 
enjoy the interest and dividends during his or her life; 
and, after his or her decenie without leaving issue as 
aforesaid, the whole should go to and be divided amongst 
hia (the testator’s) nearest relations. 


Ann Coltcrd (tho testator^s widow iind eiccutrix) 
proved the will, and possessed herself of hia personal 
estate, and shortly afterwards died, having made her 
will, by which ehc gave and liequeatbcd to her sister 
(the defendant Jonf^ Bdl) and tho defendant Fazoson^ 
“ the sum of 500?* in trust to lay out the same in their 
names, in the public funds, upon trust to apply and 
** retain the dividends to her said sister, for her oim 
" use, for her life, for and towards the maintenance of 
“ her children; and, after her death, to pay and divide 
the said funds unto her children (who were also made 
defendants) equally among themand slie made her 
said sister her residuary legatee, and appointed her, 
together with Pai^scnj executrix and executor of her 
will- 

m- 

The bill was filed by Forbes and his wife, claiming, 
in right of the wife, to be entitled, together with the 
defendaut Jofm Cottcrclj to the iibsolulc interest in the 

residuary 
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rcniduary estate of tlic tostater^ iii oquat moiettes. By 
tlic decree made on the ficaring, it >va3 referred to tltc 
Master to take an account of the testator’s pei'soiial 
estate received by or come to the hands o^Ann Cottcrcl 
during her life, or of the defendants Jane Jlatl aiul 
PaiQson^ (her cxccutorSj)oi eitlicroflliCFn since his death, 
witlfc the usual directions. The Master by his Report 
round (among other things) that A7in Coitcrel purcliuscd 
1000/, bank stock tvitb purt of the testator’s property 
^vTiicli Imd been received by Jier, and tliat lEic defend* 
ants (her executors) since her death had sold tEie same, 
and invested 500/., |>aH of tlic produce, In the purchase 
of certain other stock, lo answer the legacy of 500/. 
given by the will of the testajor to the said Amt Cottenlj 
w ith power to dispose of tlte same ajupngst her relations 
as site Ely will might think proper. 


1817, 


V* 

li\LL, 


The cause now coining on for further directions, the 
principal question raised t>y the pleadings was, wEicttici 
the will of Coltenl was to be taken as a due execu¬ 
tion of UiG power of appointment given her by her hiis- 
tumd’s will of the 500/, thereby bequeathed to her us 
aforoeaid; or whether the same fell into the residue of 
hif! estate by reason of the non-execution of the power:— 
And, as to tbisquc.stiori, the plaintilTs insisted that Afiu 
never cxecutec], or jatended to execute, such 
pjwcr of appointment, and therefore the 500/* fell into, 
and then formed part of, the residuary estate of the 
testator. The defeudanls on the contrary Jiisisted 
tliat tlte power was well executed by ttie will of Ann 
dotUrcl; uv, if not, that it was a trust for licr relations 
subject (inly to tier bie-intcrest, and, Ifso, in default of 
the apjioiutment, the deieiidant Mrs, Bali^ as her next 
of kin, would be entitled uhsoLiitely, And they cited 
Hardhig\.Glf/H (rO? Brown v, U iggs (h >, CrutOfp^. Cui- 
(uy 1 Atk. 409* <&) 4 Ves.TOH. S Ves* iflfi. 8 Vcs. fvOI, .'tc. 
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V* 


watf (fi)y V, Wadti (t)j &c. Upon this pointy the 
Con it was of opinion thnt the words in tho testatoCs 
will raisiod a trust for the wife*s l elation^, subject to her 
fippointnicjit; and that the same wa!4 well executed by 
her will in tiivour of her sistcraad her sietcr^s children; 
and decreed accordingly* 


The Ollier fjueslion was, wliethcr the plaiiitiflsj in 
1 ight of the pluuililV Elizttbftifij were entitled, together 
with the delcmlaiiti/oAj; iibsolutely, or ti>r lile 

only, to the re^iidiiary estate of fJie testator ; h being 
contended the claim of the jilainlitls, that, al- 

thotigh the fii&t gift was absolute, yet the subsequent 
words restricted it to a lif^j-interest* But, as to this 
the Court was of opinion that the subsequent words 
only refcrrcil to u coiiliugency, which liad not taken 
place, Piuncly, tho death of the legatees, or one of 
them, belbre the ileatfi of Ann Colkreli* aiul decreetl 
accordingly. 


Agar and Horne for the plaintiffs* 

Cooke and JloupcU for the defendants Joite Ihdi and 
her children. 


Declare, the sum of 5004 bequeathed hy t!ie will 
of the testator Dennh CoUercl was well bequeathed 
by the will of Amt Coticrcl to Jane Bali and Tftovias 
** Pm::son upon the trusts therein mentioned. And 
“ declare, tlie platutifT Jlli^abcth Jhrbes entitled to a 

(«) yVes. 319* 470* Prevest t* Clarke^ 2 

(6) 3 V* and 8* 108* ^lee MadJ*43y, MaAffiv.iVjpa^e, 
also,l4^rr^W¥*j'Mjfif,l7Ves* 1 Scho* and Ltf* Ill. 
Parsons t* ZJi2A;cr,18VeS* 


moiciy 
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moicty of the cldar rcsfdiie of the tostatoir’s estate 
“ absolutely, amt the defendant John CoWert/absolutely 
entitled to the other mcncty.^' 

Reg. Lib. A. 1816j fo. 1930, b. 



Foutik^j 

Hall. 


KENNEDY LEE 


2!?. 

Noit, 12, 17. 


T he bill staled llial, in and for several yeai’s before Jq order to form 
tlic year IS3C, the plubitilT and defendant jointly n contrKt hy 
carried on the trade or busijiCE^s of iiunsery gardeners fetter, of whkTi 
and seedsmen, as partners, and tn the course of the said Court wilt 
trade or business piircliased with their i^artiicr^liip derreo a specific 
monies, or otherwise acquired, for the benefit of their 
jiailiiersl)i|>, divuis freehold, copyliold, and leasehold "”‘1*'"“,^ ," " , .'^ 
juessuagos, gardens, lands and teiicuients, and became umount 

possessed of a large stock In trade, and large sums of 3 _nd njiturc of 


money became due to Ihein as partners, and large sums the considera* 

of money out of tlic parliiersliip property were ex* tioii to he paid 

in building wails, hot’houses, green-bo uses, and 

other buddinsg and improveinents on the premises: on the 

, , , -i 1 , -t other, should he 

and tliat they were entitled to the said partnership ageertnined tc 

cJfccts, and interested in the losses and profits of the g^tlicr with a 

said business, in equal shares. That the accounts of fensonahle de- 

ihe partnership were usually ti^ken and scltfod about scriptian of tlio 



Afidsum7ficr in every year. That, in tlie month of j^pril 
JS16, the plaintiff gave to the defendant a verba! no¬ 
tice of Ills (plainlifT’s) intention to dissolve the part- 
nersbip at Midsummer then next ensuing, and the de¬ 
fendant verbally accepted such notice, whempon some 


subject matter 
of iho contract_ 
It is the cleai'.' 
Jy ngtablished 
doctrine tliEit 
the Court will 


carry Into exc- 

cutioo an agreement so constituted ft ^ nut necssisary to ho ^satisfied 
that tho parties actually meant the same thing, proviJod a clear assent 
he giYCn to a cerfaia iiropo:]idoii arbitig tU' facta out of the terms of 
(he correspoiidencc* 


dliicusaioii 
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laiT, 



Kt:NNi;i>Y 


V- 


diiscufision took |?Iitce bciween the plaintiff's solicitor 
and the tJefendant^ as to tho mode of dissolving the 
partnership, and, in the month of October^ 1816, the 
defendant delivered to the plaintid" a valuation made 
by him {the defendant) of the mepsuages, ftc,, and 
effects belonging to the partnersbipj whereby the part¬ 
nership property, exclusive of the bonds and book- 
debts, appeared to be under the value of IC,GOO/. j and 
at the same time the ptaintifl'caused an estimate of the 
same partncrsliip property to be delivered to tiie de-* 
fondant on his behiulf, by which last-mentioned estimate 
the same property appeared to he of tlio value ol 
3Sj.OOOL or thereabouts. Tliat the defendant proposed 
to give to the plaintdT (he s^ra of 8000/. for the plain¬ 
tiff's moiety, and the pbdntiif thereupun wrote and sent 
to the defendant a letter, dated Ific 2ist October, 18 (fi, 
as follows1 did not wish to part with my concern in 
the nursery altogether, until I Imd seen niiy son 
As ! received a portion of the property in hereditary 
“ succession, 1 considered 1 ought to consult the viglit- 
** ful successor to the business, although the whole right 
may rest with me in the disj)o$al of it. We yester- 
day morning canvassed the niattor, and he has no oli- 
jeetion to the sale of it, but fioiii the low' esLimatiun 
you seem to form of the cojicern, which certainly has 
“ attained its anex in liiis line of business, Jrom the very 
hirge sums and sacrifices which have been expended 
*^anrl made to promote this end* Now, although the 
business of the last year did not realize as much 
the antecedent ones, yet, upon a calculation of the 
“amounts for the last twelve years, the average of 
“ receipt has been upwards of li>00/, prr ftmjtnn each, 
“and, upon uii average of six years last, IBOOL pter 
“ rtWMffWf, besides the rent of houses, taxes, coale, &c*, 
“ which have Ijeeii paid from llie joint stock, making the 
*^eum in the last six years equal to ^CK)/,/»cr 

“ eadi^ 
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each, besides iNe very great accumulations to tlic 
“ book-debts, and the large sums added to the aggraii- 
“ dizement of the nursery^ Noiv, the QOQQL per annum 
alonej at 5 percent.^ is 40,000: but, put it as ac- 
quired by business, and consequently attention and 
labour required, say ]0/. per cent, clear, this makes 
the value of such a business so producing, worth at 

“ least SO,000?, upon the lowest average."-“ 1 must 

own, I wish you to have it in preference. As to 
** taking any securities for part of the money, 1 have 
iio sort of objection, and that the book-debts may 
be cither divided or collected by either of us, as we 
may choose, or taken at a suni certain. If you will * 
** have the goodness to put your ideas upon paper to 
me, 1 shall be obliged ; as, although unwillingly, yet 
I come prepared to say, that if you are willing, 
and think so poorly of the artiur, t will certainly, 
against my inclination, still continue in business, by 
offering you in casli any sum tn reason yon shall pro- 
“ pose for its value, as my son thinks wc jjerhaps may 
“ be able to manage it together." That, in reply, the 
defendant wrote and sent to the plaintiff a letter bear¬ 
ing date the S3d of October^ 1816, as follows : Dear 
“ Sir, —As you think the just value of the nurgei y is 
SOftOOL^ tend add that you and your son can cai ry 
it Oh without much difficulty, 1 will readily sell yort' 
“ my inheritance of It ibr 10,000/,; and, that no oppo- 
sitiou may stand in the way ofyour wishes, I will also 
** sell you JluUetwkk at its fair value, 1 will also sell 
you my garden for wlial it has cost me, the best cul- 
tivated spot iu Engiund Ibr its size, and the most pro^ 

** ductive/’ The bill then proceeded to state, that 
EuUcrwiek and the garden mentioned in the dofendnut^s 
letter were the sole property of the dofcnchint, and that 
the plaintiff <[[d not desire to pin chaste them, but ac¬ 
cepted the defendant's offer to sell hb^hare in the part- 

iici'eliip 


1817. 

Ken n£uy 
p- 
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1817- ncrf^Tiip property at Iho price of i0,000/., and accord*' 
j'n^fy, on receipt of his letter, wrote to llie defendanf 
Ki.^oejjv ftjljows, October ISlfJ: Dear Sir, — Allow me 
Lee* “ to upk you in what time and manner you would pro- 
pose to have the wliole lOflOOL paid, as offered in 
“ your last letter,^’ In reply to which, the defendant 
wrote and sent to the pfaiiititf anotlser letter, as foltows: 
“ Dear Sir,—-You know I have a lai^c family, I there- 
fore cannot be idle* As 1 mean to carry on bnsinesji), 
“ 1 sliall want tin? cash, eitlier to into partnership, 
or fo raise a nursery by myself. There is no doinij 
this without inotiry- Ja regard to the hook-debts, 
' “ (hey may he divided as collected liair-yearly, or an- 
“ nually, or as fixed upon. The boncls maybe divided.^* 
And that titoreupon the plaintiJf wrote a^aiu to the de¬ 
fendant as follows: ^StJi Ocioher^ JHIC* Dear Sir,—! 
“ agree to give you 10,0O0L you inention, for your 
“ moiety ofall your partnership premises, stock, business 
aiK!concern,exccptiiigourbondsaiidbook-dcbts,coni- 
“ prising therefore our copyhold called our 

freehold at FcUham^ our leasehold at Stcnwelf^ouT va* 
rious leaseholds and nurseries in the pariah of Ilmi~ 
merstiiithnud with all the erections, buildings, 

and all grcendioitses and plants and im]h'ovcmciUs 
made thereon, and all our stock in trade, iiiF^trunicuL'j 
“ and utensil^?, and all other our jifirtiiersldp property, 
“ except the bond» and book-debts ns above mentjoned, 
1 am prepared to pay the sutn as s^oon as the proper 
conveyances and deeds can be made out, and I would 
tliercforc bog yon to let me have the title-deeds and pa- 
pers concerning the premises, that my solicitor may 
prepare the necessary papers without delay* f will di- 
** vide the bonds,and arrange thcbogk'dcbtb withyou,as 
you mentihiiecL” Another letteijofthe defendant's with¬ 
out date, but supposed to be of the same date with the 
precedi I ig lei ter of tlic piainlitf"^, wasaLo in evidence be¬ 
tween 
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tT/een thcpartlcs, ultliou^li not stated In tlie bill nor refer¬ 
red to by the answer, viz. Sir,*—I propose the follow- 
in^ conditLonSj which I mciiii to lay before my friends, 
“ with your proposal, before 1 put my name to any 
tiling;, as I have not consulted uny one ycL The 
partiiershjp to cease 31idsKmKi€y, 1817. Tlio stoch 
of hutlcr^icL to be taken by IMr* ire, accortl- 
ing to Mr* JCcnncfh/s valuation given in* Mr. /t<‘e 
to remain ia liis house until he can couvcoicnlly 
“ remove alter MiJsum7ncry &c. When 1 have con- 
suited my friends, you shall hear further*'’ The 
bill then jusisting that by the aforosaicl letters a bind¬ 
ing contract had been rnade between the plaint ill' 
and defendaiit Ibr tlie jdalntifl* to purchase, and lor 
tlic detenduut to sell, his luoiety of the parhiersliip 
properly, e>£cliisive of lionds and book-debts, at the 
price of lOjOfW* prnyefl tliat the defendant miglit lie 
decreed specifically to perforin the said contract, and 
to convey and iissign to (lie plaintijVall the pai tnerslup 
]jroperly, t'xcliisivo of tlie Ijond-dcbt.a, and liook-dclUs 
due thereto, the jiUuHliir bniiig thereupon ready and 
Tvilliiig tu pay (he said sum of fO,OOEJ^. to tlie defendant, 
and that iJie bond-delds and boiik-delils might eitlici 
bo collected, and llic produce iheieuf divided hetw'een 
(he plnintitr and defendant, or that the same ndglit be 
divided, and one moiety Ihereof assigned toliu; plaiiitilV 
and (lie other moiety to lUe defendant; and, iu ca^e 
fho Court should be of opinion that the coutract 
ought not to be performed, Uicn that the partnership 
might be dissolved, and the accounts thereof taken, and 
the property sold and divided between llie plaintiff and 
defendant; and that in the mean tiinc tJie defend¬ 
ant might be restrained from carrying on tlie business 
of the partnership, and from acting aiJ *he pai'tnerof the 
plaiiilld", and that some proper persiou or persons might be 
appointed to manage and conduct the aaiJ business, and 
to collect and receive llie debts due to tiie partnership. 

Tbe 
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1817* T!ip defijinlant fjy his ansvirer denied that the plaintiff 

pirpj- iravE him notice of his intention to dissolve the 
IVENNKUY partnership nt Midsummer^ or that any thing passed 

Lee* l>etweeti them relative to a dissolution (more than Eome 
hasty words dropped in the course of a dispute which 
took place in the month of jfpril preceding, but which 
by no means amounted to such notice) until the 22d of 
J8ICj when the piaintKT^s solicitor wrote to the 
defeudant a letter, reminding liim of the conversation 
which then passed between them, and pressing an imme¬ 
diate and finnl setflemeut* J le said that, after receiving 
this letter, he had some further conversation with the 
' plaintjJTon the subject, when the latter gave Ida reasons 
tor wishing a dissolution* He admitted the valuations 
made on each side, and fhe correspondenccj alleging 
that he never conceived [liinsclf to i>e bound thereby, 
but only considered the proposals made in tlie light of a 
treaty ; subintUing, iheretbre, that no binikng contract 
or agreement had been made between them; (bat 
the plaiiitiir had given to the defendant no notice 
whidt aiuoiinted to a di^failution of the partnership, 
and resisting t!ic nppoiiLtmcnt of a receiver and the 
injunction. 

The questions in the cause wore brought before 
the Court upon a motion J^y the plaintifl'for a receiver 
and an injunction, according to the pCc'iyer of the bill, 
llis Lordship, after hearing the counsel on both sides, 
requested to be informed if tlie parties were willing 
that the cause should be considered as having conm 
on to be heard on bill and answer; and, tlie thirties 
having intimated their consent that it should l>eso con¬ 
sidered, the iiioliou stood over till the last day of the 
Sittings after Term, when His Lordship, after 

stating and minutely comtnciiting upon (lie terms of 
the correspondence betw'cen the parties, expressed hi^; 
opinion od the case, as follows: 


T/te 
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The Lord CfiANCCLi-oR* 

The queatien It;, whether thiscorrcfiponJenee,closing 
lhu» with an offer, has formed a binding contract. Now, 
in order to form a contract by letter, I apprehend no* 
thing more is necessary than this; that, when one man 
makes an offer to another to sell for so much, and the 
other closes with the terms of his offer, tliere must ho a 
fair It riders tan ding on the part of each, as to vrfiat Is to 
be the pardiase^Tooney, and how it is to be paid, and 
also a reasonable description of the subject of the bar* 
gain. The defendant, Mr, I nm satisfied, was not 
aware of the precise effect of tJiis correspondence r but 
1 am afraid, be Chat as It may, if the letters amount to ' 
a contract, so considered,/fiat the plaintiff has a right to 
have the contract spcciiicafty cxccnied. After the letter 
of the 2Stli of October^ Mr, /^rr writes a h'tler, in ^vhich 
lie says ho will sign untliijig ontif he hus eonsidteil his 
attorney or fnrniL Then tfie f| nestion is, wlietlier *hi'; 
letter, lieing actuuHy signed f)y /.rf , can be taken to he 
a cniitjsicl already entered into with iMr. Kvuuvfh/ 
With regard to that, iliqipears to me, when makes 
an offer of selling Ids sfiaro in the nursery for 10,00fl/,, 
and also ihjllerxctrhinml lliegarden at the sum winch they 
cost fiim, that lOjOOO/. was the sum which was asked for 
the nursery, independent of any proposal for 
Wiiether he took BuUcrwtck or not, it was tho sauio 
tiling; but ho might lake it if lie pleased, at the sum it 
itad cost the dcfendanl^ Kr?u}C(h/ (the platiitiff) then 
writes to know', in what time and mantior he would have 
the money paid, and he makes the offer of 10,000/*, if 
the time and tnanuor of tlie stipulated paymciiH should 
be convenient Lee (the defendant) writen him back 
that the time and manner would be as soon as tlie title 
deeds were made out. This then was an agreement on 
one side, and, if accepted by the oilier, was binding on 
Iwtli, although it should turn out to be a surprise on the 
oiieor the otfjer. It h binding on /^fe, nnlefi Ki-mtfth/f 

j 
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Kcisftri.ov 




in ijis siihsc^jueiit icttf'r of the 28tli of October^ gone 
beyoiiJ llie fact in llic descrijyttou of the articles which 
are really comprisctl under the denomination of Ihe nur¬ 
sery concern* If the description of llie property is cor¬ 
rect in what it points out as being the nursery concern, 
it appears to me that this is a binding agreement between 
these parties j Inil, if it goes bcjontl that, it must so far be 
considered us a new proposition, and must he treated as 
siidi; and then K would be exceedingly dilficuU to say it 
waK binding- In other irords, if the detail of the subject 
ill the last letter truly de!?:cribes it as the iHiritery concern, 
1 think the bargain is completed : bitt, if Ifiiit is not art 
accnriilo view of the properly, 1 am not prepared to say 
the continct is complete* 


I do not mean to conclude yon, however, by what J 
now say- T think It is a linrd case on ]\lr* hrr; but yon 
may understand that this is tuv judgincnt upon it, tur 
lest^ the parlies n isli to have it re*aigneil at tlie next 
scab L cannot grant a receiver of this property'; bc' 
cause, if this lie a binding contract, whom should 1 aji" 
point to receive il? and, if it be uol a biiidltig coulracl^ 
I have no right to appoint a receiver. 


In conse^iuonco of the lalrmation at tJie close of tlie 
) Iix'ccduig observations, the case was now argued a fi'csh 
Jietbrc the Lord Chancellor* 

LfCacIt and I/ortie^ for the defendant* 

IS 1 r Samricl Romiii^ , BcU^ a nd SfiadwcU, fo r i h e pi a i ii ti If* 

On bclinlf of the former, it was urged that tlie plain- 
titPs letter of the October, K4f(5, was luanifestly 

llotasimple^^cccptanceoftllC delendaufs oiler contained 
ill Ida letters of the Sildand SGth of that month, because 
the pluintilf there expresses Ills agrcoiuent to give 
|0,0UU^* ibr the defendant’s moiety of the partnership 

premises. 
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pmnhes, stork, business nnd concern," by ivliicb last 
word it uas contended that the good will of the business 
must l>e meant, wliicb tlic dcfcridant had never otrereJ, 
and had never for a tnnm cut in tended to part with. And 
tliis, it was said, was manifost from the whole tenor of 
the correspondence, in which tlie defendant invariably 
spoke of his continuing in business ; that the gocul-wilt 
of such a business was alone of very considerable value; 
and that no price bad been speciHcally set n[)on it in 
either of the estlnmlcs. That it was according to lir- 
quent practice for one partner to soil to another (ho part¬ 
nership stock and etiecls, vSec, witjnnrt fnchiding (he 
good-will, whieli was always considered as a dintinet 
property, and capable of separate assiginnent; and llial, 
in this case, the UJHerticJii of it in the f)laiutill V letterniUHi. 
he viewed as a surprise on the defendant, of wbtrli a 
(Jourt of Eipiity woukl not allow any advantiigo to be 
taken, or, if fctlierwise meant, as lot miiig the basis of a 
new tj'caty, of which the Jotter in cjuestion was oidy the 
commenccjnei!!* Ihd, if it were to depend on the <>i i- 
giiiul offer, and its acceptance, they slillconicndcd tliiU 
the oiler itself, vh. to sell llie inlieialaiiccol' the nursery 
for IfljOtW*" did not contain tiny expression of those 
matters, which in HisLurdshipVopinion it was necessary 
ttj have expressed, in order to form a binding contract : 
saying no thing ys to time, manner, possession of the pro¬ 
perty, or dissolution of the pcirtnersbfp; mentioning 
nothing but price ■ and leaving every thing else to 
future arrangement, llesutes which, it was again 
urged that thisofTer, properly const rued, was an oHer to 
sell (he share of the nursery at ]0,(J00/. and 
also, at a price to be ascertained ; and that an accept¬ 
ance as to one part only could not be considered as 
forming any contract, since there was nc^ oflhr to sell 
the one without the other. 

Voiv. HI. (j 
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Wjtfi m(?pect (rt cases in ivljitli tlio Court, though it 
w'ould not wet arfirle an agreement whioli had boon 
nctuaHy carried into executioitj ^tould either decree an 
agreement which had not been created to be clelivcred 
upj Of would interfere neither in the one way nor in 
the other, but leave the parlies to laiVj Tkt^ Mitrquh 
of w Stnngroom (fO was cited. 

The Laiiu CiiANcr.[.i.ou. 

Whethcritmigfit be bettorj or Jiot, that thin Court had 
never ontcrtajjrcd wiioJi suits for the sped tic pei tbnriiincc 
(d'iigreemciris w inch are Jeltto be made out by the terms 
of II correspondence between the parlies, astlie present, 
ft cannot^ however, bo disputed that it has been long 
since scUiedj as tlie doctrine of the Courf, that sncTi 
agrcemonlSj when clearly made out, will be established * 
and that, if a correspondence is of such a raturc as, ac¬ 
cording to the rules of sound legal interpretation, would 
amount to an agreement, the agreement ,so constituted 
will be carried into elTect in the same mariner as if it 
had been regularly drawn it\i in the jfiren of articles of 
agi’Ceinent, and signed by the parties as such—lliaf, in 
Tact, tliG Court will, in all such cases, regard, not the 
form of the agreement, but the substaisce, whether or 
not, ill point of tact, such uu agreonieul has Jiceii en¬ 
tered into ; in the same manner as, uliere the ngreornent 
COM tains a proviso, in the nature of a penalty, in case 
of breach of tlie □greemenf, a speci/ic perfonnijnre 
will! neverlhelosa bo denied, as if no sucli proviso had 
been inserted, (A) 

(«) 6 Ves. See IVti- (h) Ilou^ttrd v, ititpUiiitj 

f-iji V* iVilltittj 10 Vcs. 83- 2 Aik. 371* Aud see 8ugd. 
Wogd, Vend, and Purdu pfiiJ- Vend, I’urch- 133. ( ttli. 

KJ.) 
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It must be unrlf'tstflojij howoverj tli^U Ibo purly sccN-* 
in^ tfte sjpecific perlbrmaucc of sueb uti agrcri»<?ntj is 
houdci to find m the cturospoiKicnce, not merely a 
treaty—still less, a proiioial—Ibi^ an ugrecuumt ; hut 
a Ireatyj with lolbrence to wliich inutaal coosi'iit can 
be clearly demonstratedT or a met by tliut sort 

of acccptntice^ which makes it oo longer tlie act of one 
party, but of both» It Ibliows that ho is l(rnuijl to 
out to the Court, upon the theu of the corrcsjjomleuco, 
a clear description of the i^uliject matter, relative to 
which the contract was in tact made and entered intUp 
] do not meaPj (because the cai^cs wbich have been 
(leetdor! would not bear uie out ui t;<uiTg so Lir,) tfiat i 
am to see that both piirtiesrciilly nicatit the same precise 
tbingj bitE only that both actually gave their assent 1o 
(hnf proposition which, iie it what it may, deyhcAu arises 
out of (he (eritiB of the corrci;)>om]ciicc- The saine con¬ 
struction niMst^bc put upon a letter, or a ^5el■Jes of lelLers, 
that Tvoutd be applied to the ca'^e of a formal itisti ci merit 
—the only dillVt^r^cc between them being, that a letter, 
or a correspondence, is generally more loose and imie- 
curate in respect of tei ni-s and crcatcp a greater dilli- 
cuUy in arriving at «t precise couclusiom 


mi. 

Khnviiiiy 

v- 

Llcp 


It must also ho understood, that, in a case where 
there has been, on one baud, a general proposal, aiitl 
OJi the other an acceptance of (hat proposal, expressly 
leaving some particulars e^isculiid to the subject mutter 
of tlie agreement to be afterwards settled, there is uo 
evidence before the Court oi such a ecu tract as the 
Court can enforce upon the ground of the canlijial 
points having been agreed to between the parlies^ 

[His Lordnliip then agaiii went tbrougli thd Sicveral 
of the case, as conJicetod vvitii the correspondence, 

Cf e 



45g 


CASES IN CHANCERY. 


1817. 

Ki;ifNl;jfY 


and proceeded to cotifiider tlie terms of tLe correspond¬ 
ence itself,] 


^ 7 * 

Lke, 

Goo(l*wlli of El 
tmOc,In iwodis^ 
tJnet sensesj as 
between a con¬ 
tinuing and a 
'withdrawing 
partner j oncj 
as it necessarily 
arises out of, 
and is connected 
with, owner¬ 
ship ■ the other, 
where it h muilo 
matter of con¬ 
tract, as, not to 
carry on the 
isaine trade, or 
not within a 
certain dis¬ 
tance, &c. 


Where two persons are jointly inlorc^ited in trade, 
ami one by purchase becomes sole owner of tlie part¬ 
nership property, the very clrcumslnnce of sole owner¬ 
ship gives him an advantage beyond the actual value of 
the property, and which may be pointed out as a distinct 
benefit, essentially connected with the sole ownership. 
In the case of the trade of a nurKcry^tnan, for instance, 
the mere knowledge of the fact that he is sole owner of 
the property, and in the^olc and ciitclusLve management 
of the concern, gives him an advantage which the other 
partner, supposing liim lo parry on the same trade, with 
other property not the partnership property, would not 
possess. 111 that sense, therefore, the good-will of a 
trade follows from, and Is connected with, the htet of 
sole ownership. There is another way in which the 
good-willofa trade may be rendered still more valuable; 
as by certain stipulations entered into between the par¬ 
ties at the time of the one reliiv|ujshing Ins share in the 
UusinoTiS; as by Insertingncondition tliaitbe withdraw-^ 
jijg partner shall not carry on tlic same trade any 
longer, or that lie shall not carry It on within a certain 
distance of the place where the partnership trade was 
carried on, and where tljc continuing partner js (o carry 
it on upon Ijjs own sole an<i separate account. Now it 


is evident that, in neither sensc^, was the good-will of 
this trade at all considered as among the subjects of llie 
valuation to be made by cither party. It was not so 
considered by the plaintlA' when he wrote his Jotter of 
the 31st of October, The words concern” and ^^in¬ 


heritance” are used inartirtclally, and cannot be coik- 
slrucd a^'having any reference but to the actual subjects 
of valuation. And, when the plaintiff oflers to take the 
business himself, he could not have forgotten that the 

defendant's 
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defendants own estate of Bullerwtck lay contiguous to 
flip partnerpliip propertyj and tliereforo his introducing 
no stipulation ivilh reference to the fact of its contiguity 
15 a dear intimation that when he wrote Ifns letter, he 
had no intention^ in offering to take the partnersliip 
property, to purchase with It the got>d>willj in the sense 
of restricting the defendant from carrying on trade in 
Its vicinity. In that sense, at least, therefore, the good¬ 
will of the trade m as not the subject of contract, or 
treaty even, between the parties. 


1817. 

KF]:4Ni:nr 

llE^r 


Then comes tlie defendant's letter of the SSd, which , 
shews that the defendant liad then so far departed from 
his original detcrmlnation as tomakoan offer to the 
plaiiitid'of his estate of BuUcrmck and the garden, ho¬ 
rdes taking his share of the partnership property* lie 
considers the pJaitililTby his let ter of the ^Ist as having 
made him an*oder to purchase his share of the partner¬ 
ship property for i0,000f*, and lie accepts that oiler, 
and at the same time tenders to the plaintiH:" tho pur^ 
chase of /]«ff/?riE?Jc^:and the garden upon certain terms 
therein referred to, if he will have them. This accept¬ 
ance and this oiler are not necessarily connected* Oei 
thccoiitraryj 1 cannot look at tlds letter, with rerercnce 
to the oiler of ]hHi€r\s 2 icl\ as any thing more than a 
new aiul distinct proposal on the part of the ilofendanf, 
which the plaintiif might, or might Eiot, clti!?c with, but 
which, in either event, could have no hrariiig upon llie 
cardinal points of the agreement, wliich must now 
be considered as settled. Wiiere one man writes to 
another a letter containing an offer, wlikli the other 
accepts, that acceptance gives to tho porsoji making the 
odor, ail immediate right to say to the other,—As soon 
as T can shew that I have the means of carrying my 
oiler into exeenlion, I am entitled to claim tlie l^ciiefit 
of your accepliiiicc in the completion of the agrcuuiciit* 

If 
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Jf^ llioti, the htirgEim had been f^truck on the S3d of 
Odober^ by an immediate answer from the plainno 
question could possibly liavo arisen about wJiat was 
Intended an the subject-matter of the contract between 
the partiesj with reference to the g^ond-willj since it is 
plain that nothing was understood or agreed to he sokl 
but the good-will ncco'isariJy arising from the mere fact 
of accidental owiiersliip. Tfoivcvd'j instead of a direct 
immediate arceptsiuce on llic part of the plain tilf, tlierc 
passeis some further correspondence as to the time and 
manner of jjaymenf, afrer wdiiclj conios the plaintill'^i!^ 
concJuding letter of the ?Sth of O<;io6er aneJ^ upon 
that leltofj the true question is^ wJiethor it a?iioi]Tils to 
a final acceptance oftbc flefendant^s olTer^ regard being 
had to wbat had pa'ised in the intermediate time. And, 
if by the words ‘Mnisiness and concern^” the plainlift' 
can bo fairly taken as having nlc^^nt any thing more 
than the property which was the original siiFyoct of 
^'aluation between the particsj—that than the spe¬ 

cific articles constituting the property of the piirtner- 
ship, together w ith that sort of good-will which ar ise;-: 
from, and is inseparably attached to, the eolc owner¬ 
ship, I am of Opinion that )ic niiht bo considered us 
Laving introduced a new term into the sulject nmtlcr 
of the agreement, and thcrclbrc not to he eiitiiLcd to n 
specific performance of any part of that agroemont. 
Hut, upon tbe wbolc coiTCspondencc, and the fads of 
the case, taken together, i cannot but think that thi^l 
letter is a virtual acceptance of the agreement made by 
the defendant to close with the plnintill'^s original oiler, 
and that, if atore vuks meant, it not so expressed as 
to vitiate tlie agreement, or to const it iile tlio terjii-^ of a 
new and addUSonal proposal* I have always understood 
the ta^s' of iiiP-Court to be, with relercace to this sort of 
contract, that, if a person communicates his acceptance 
of atioQcr within a reasonaldc time aflct the oiler being 

made. 
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:nir] if, within a reasonable time of llic accopi- 
anee boinir couiniuiiiciitecl, jio varuitioii lias been ina^tc 
by Cither parly in tlie terms of the oficr so made and 
aceopted, the acceptance must be taken as bimultaiicouy 
with tlic oflrrj and both together as coustilutiug such 
dll agrectneiit as the Court will execute. 1 apprehend, 
theiTetbrej limt it is not competent to the defendant to 
siiy, f niado uiy piojjosal nil the S?.7d—yon propose tcrniS 
of arrimgemont on l!ie anti do not fiuialLy agree to 

my proposal before the ^?^?t!i; tlieretbre, there no 
bindiiig agvccmrnl between us—I uiil not now carry 
into cifect my proposal such aa you bnye agreed to ac^ 
cept it. ll is not in the deJbndnnt’s jiowor, aHer tbis^ 
to add torm^ in modjlicatbm of that agreement. 

Upon the whole, my opinion is ttds—lliat the terms 
ofUte contractj am! its suhjort-inaller, arc suilicioutly 
staled ; Imt that the phujitid'has no rigid, according t't 
the coiitracfj to claim any gooiUwih in the bvide iti 
uddilion to the paitMersliip property which is the sub- 
ject of it, except what i^ the necessary eilect fil' his 
i(uiring the sole oivnei slup in the property’^-rertniidv 
riul i^iicli as to pi\a hale the deiendaid fron^ caiT'vitig oj- 
the same litide. when^j nod irhoir and with wJnnn hi' 
pleasev 
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iJISCOE tJ, WILKS. 


Specific per¬ 
formance de¬ 
creed] W'itli 
costs, in n casc^ 
where the t!c- 


T IIIS was ii l)iJ[ for a specific performance, filed l>y 
tlie same parties as wc^rc plaintiffs in tlio case of 
fV acoc V. Per!iins' (reported, 1 Ves* ^ Bea, 485)-, 
agaiui^t Wilksy as tlie purchaser of otljcr lots of the 


fen riant, 
jcctiiig to title, 
hail been jCrve{L 
with notice of a 
prior decision, in 
a diffCTCntc.iu^c 
in favour of ilic 
same title, 
against a Similar 
objection- 


Siinie estate, and at the same sale at which PerMm had 
purchased the lots which were the subject-matter of the 
Rpecific performance sought and decreed in the former 
cause. The present bill charged the liitn^ of the bill 
ill JJiscoe V* Per/dm ; that Perfdns (the defendant in 
tliat suit), by Jiis answeralleged that the plaintifTA 
could not mahe a good title, for the reasons stated in 
the report above referred to j and that that cause came 
on to he argued before the I^rd Chancciior^ when Ills 
Lordship, notwithstanding the arguments 6f the counsel 
for the defendant, decreed a specific performance. That 
an accurate note of Ills ljOrdship*s judgment having 
Imeii taken by a tihort-liand writer, einployeil on behalf 
of the plaintilfR, a copy thereof was afterwards served 


on the defendant who, nevcrthelosB, I'efused, ant! 

still persisted in refusings to complete his agreement. 


JFilksj by Iris niiswcr} admitted (hat he had refused, 
and sard that he did so refuse by reason that he was ad¬ 
vised the plamtidk w'ere unable to make a good title* t lo 
did not know whether (lie objection stated Jn the answer 
hud, or had not, been Insisted on by the couni^cl for the 
defendant Perkins *t the trial of the former cause, nor 
whether the note of the Pord Ckanceltor'^ judgment 
which had been delivered to him was, orwas not, accurate* 
He tlien stated the grounds of the objection taken by him 
to the title, which were the same ns those of the objection 
taken in Biscoc v. Perkws; aud he iusisted that, there¬ 
fore. 
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foroj he oui^ht not to bo compelled to complete h*>i 1817. 
contract, 

Biscoie 

■ 

This cause came on to bo hoard before the I.ord Wu-ts, 
wlieii his Lord^^hip decreed the ag room enS 13 Not** 

to be spccibcaUj performed ; but upon the question of 
costs, it was flU^gested to the Court that the Siiiiie ques* 
tion had occurred in another cause, which was then be¬ 
fore the House of Lords, on appeal, the name of which 
was not stated, 11 is X-iordsliip tliercfore ordered the 
question of costs to be reserved, tiuit tlio counsel for the 
detendant might be at liberty to asccrtaiii ami fitatc to 
the Court what were the circuiiiblances of tJie cast re- * 
ferred to, 

* 

This day the principal case ivas again incntioncd, and ^ 
nothing was said on the part of the defendant; when 
his Lordshitr was pleased to order that, if no case was 
jjroduccd the next day, tlie defendant should pay the 
costs of the stilt. 

No such case lacing produced that referred to, the 
nrder was this day made accordingly, 

fe 

Zcadi and Newiund^ for tlie pJaintiflk, 

Sir S, -iiojTiifliyj TV^JS^fer, ami fr/y/?, tor (lie dLTcndaiil, 

Ueg. Lib. A* 1817, Eo. CitO, 



CASES IN CIlANCEttV, 


‘J.jS 


1817. 



III [»f mi- 

Tfiiisniiiihli!: i]r- 
i^\y hi jjrcf.t'- 
iTulitii^f h 1 I k tree 
Ml a buil Uy 
iifit of kill 
n^ain^l ait :if1* 
iniiliHtiTAtriit, 

(be Court will 

Lfiive In a 
frfltUtor 1o pro- 
spciile ailecrcn 
which Ins bpcji 
io ji(*i;l('clGdp 


liotwctM WIL1JA1V1 SIMS, ^ ^ PbAINTJH, 

A N*J 

MATIJjDA rMTKjK, (Widmv urn) Adminjstrutrt^ of 
J.n. r{n>GK, decGiisrd,) J. COCKS, JpS.Cf H’IKS,, 
and CiKORdK - OnrnwDAMs: 

And between tbesaUKjiEORG]!! ilU)GE, I'nAiwTirr, 

A W I) 

The suid I\rATM IjDA 

r^B t 1 FIS ii rnolioil,, on the {>dit'l oftim plajiiti^rin the 
-P firatciiuije, Ihal ]ie? heat itbertj to go hefoiv; 

llio iMctshir to w Jinan the second cause &iood I’rfermlj 
and to proftecufe the “aid serM>iid cause as if ho w'orc ii 
party thereto; and to examine the deJeiuhml, 

and such other persons as he might he advise<F, 
upon irdorrogatoties in the said ,socond sint; and that 
tlio said defcufhuit might he ordered fortlnyilh to pay 
into t'ourt in the srrond cause, to an account ti> lie cn 
titled, “ The Account ofi/, /f^ the Intestate, 

the amount of tlic money received by lier iVoni the sah 
oflhe iidestate’s efTectSj and all other monies received fav 
Jicr on account ttieroof, lobe verified iiy aJmlaviL; iiud, 
dial tlie easts of the pbintilf In the hrst-mentiom'Ei 
cause, and offho present appticatfon, might be taxed m 
between solicitor and cliciitj and paid by the fletctidaui 
out of the iidestalc^s estate* 


By the aflidavit of the phuntitV solicitor, it ap¬ 

peared that, outlie l4tli of Nomnhfr^ fHl&,aii action xva^i 
commenced in the f’ommon Ptcaj-, at the .suit of (he 
plaintiir, iigiiinstthc defendant, iihtitifu as w idow 

and admiiiistralfixj upon the joint and several bond ul 
the intestate and oUieirs, for dyOOA ; that the dch-ndant.! 
the mlmiiiisLratrix, appeared to that actionj and (as Ihr 

] do[iononi 
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iloponont bcliovpt) for thn jitirposp of dpTcaljn^ ii, con- 
IpFsod n jiiLlgmeiit nt tlip suit uf tlie two dofendaiUs 
and tlip dcftHulant (jforgc /*j for 140,000/. fwhich 
judgment appeared lo be signed on the lOtli ol j^tyccm- 
hcr^ 1870); and, on thoSOtti of the i^ame inoiiOi, liled a 
pipeciai plea of sucli judgincnt. Thirl, hi con'^equence of 
such |}lea, (lie deponeut (Lire pbhiOjV’ti scdicilor) on ilic 
SStli of the fiiime mcnitJi iiilorineu lire solicitor for (lie ad' 
iiiinistralrix, that his eJieul would not be ^atl^liecl niiLil 
the inCcstale'f^allhlrsliad been properly iiivestigatcil,anc! 
that his only remedy was to tile a creditor’s bill agatir^ft 
the adminit^tratriiCj and, on iho 2 d of thrfmfjfr^ lie made 
the same communication to tiie solicilor for the other 
defendauts. That neither of llicso solicitors intimaled 
to the deponent any intention of filing a bill, and, eon-* 
seqiieidly, the deponent, on tlie 16tli of/Jtrm/frr, in- 
ntitated the firKt-meniioned suit, and, on lire I9lh, gave 
the solicitors for id] tlie defendant.^ iiifuriiiiiiion r]f its 
being inr^tituted, aiul of the sabjecl of iL That neither 
of the defoniiaiits appeared lo the hill fi»ra cojisitteralde 
time after it w'as filed 5 liEit, onthe27ili of,/rn^?«;>vyJSf 7 , 
the (leponeiit was surprised to see an advei tifiemeiit for 
eredStot s oflhe intestate to come in and prove their debls 
lieforc the iVfaster, pursuant to a decree in a cause of 
illflge V. Jtidgef which was the first notice lit' hud had of 
the existence of (he second of (lie above-inentloiKHl 
causes; and, if be had known of it, he should not have 
proceeded in the hiiit which he had instituted. It ap¬ 
peared that (lie hill ia this second ciuii^e was 111 ed on 
the l.jtii of D*:c{mbi*r by (iiorge (one of the de- 

fejidanls in Ihc first cau:jOjj as one of (be in te.s late’s next 
of kin, claimijig a sliare of the surplus, I'hat, on the 
21 st of the administratrix *nit in her [inswer, 

without oath, and not setting out any account; and Ihul 
the decree was made by conseni, on (he 2 Jd of the banie 
month* ^riiai the depuneut viAH afterwards jjifonne<f 

by 


Srus 

e* 
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hy Crorge eolicitorj (hat llie cause of ^idgc ?, 

/?idg€ Ijiid (lie pauio flhjftct witli that of v. Ridge ; 
that f Jie accounts should be passed, and the suit prose¬ 
cuted, with as little delay os possible; and that, if the 
plaiotill'Si;?!; would prove liis debt, liis costs sliotild tie 
paid out of the intestate’s estate, as be bad had no notice 
of (he decree. That tlic plaintinT Sims consented thereto, 
and tliercupon the sum of 4 t 300 /., for principal money 
and interest on bin debt, and 8/, Cy. lOJ* for bis ta:ced 

costs at law, were allowed bim before tlie Master, That, 

■ 

on the 1 Hfi of A'V^LTjnifT, 1817, the deponent made en¬ 
quiry at the Master’^ 'odicc if the examination of the 
adnifrirstratrix, in the cause of Ridge y. RidgCy had been 
curried in, and was inlbrjiied of tlie contrary; and that 
it appeared no warrant had been taken out, t^ince the 
lirst seal, before the present term, to compel her to pass 
her accounts as administratrix. 

■ 

This statement was met by an afHdai/xt on the part of 
George Ridge^ (defendant in the first, awd plaintifT in 
the second cause,) explaining the nature of the debt, 
(a bondjlde debt from llie intestate to the house of Coel^s 
and Ridge^ bankers,) to secure whicli debt the bond was 
jfiven, on which judgment had been entered up as atbre- 
suid* It stated that judgment had been so entered up 
Ibcrcon, with the consent of the administra trix, to avoid 
litigation,an action having been previously commenced 
on the bond, and all the defendants being ignorant of 
the action commenced by the plaintiff; and that, after¬ 
wards, when the ptaintifT^B solicitor enquired concern¬ 
ing the debt, and waa iiifornicd of its nature, be ex¬ 
pressed himself satisfied, and intimated no intention of 
instituting any proceedings to investigate the iutcsIalc’K 
accounts. That the aftairsof the intestate being much 
eiiibarrassed at the time of hisderilli, and it being repro- 
H'lilcd to George IitdgCy(vfht> wuh(lie latlier,and one t 

the 
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tlie next of kin of thointostate,) that many claims on hk 
Ciitale wcroconiiocted with usurious and illegal transac- 
tionsj w'hicli it w'ouhl he well to investigate hy means of 
a suit in equity, tlie said freorge Ritfge gave directions 
tor such suit to be commenced, and which was com¬ 
menced accordingly on the f3th, and the decree made 
on the 23 d of ZJccmVr, as above stated, w'hich decree 
was duly passed and entered as sooik as the i^atne could 
be procured to be passed by the register, and interro- 
gaLoi'ie& for the examination of the defendant adminis¬ 
tratrix left in tlie Master\‘^ odtee on the S 3 d, and 
allowed by him on the 31 st of Jmnarj/ following. 
That, in consequence of (he advertisement for cnedifors^ 
debts to a considerable amoiinl had been proved betbro 
the Master^ and, among others, the debt due to Cocks 
and Hidge^is aforesaid ; and other claims to the amouni 
of many thousands, Jiad been made on the estate, whicli 
were then ir^a course of aditiinistration ; bosnles which 
tht:rc were debts due to persons be)orid the seas, who 
would he excluded the bejielit of the decree, tiuless suf¬ 
ficient time were allowed tliem to come in and eshililish 
their claims. That warrants were taken out on the 18 th 
and 21st of returnable on the 21st and 2hlh re¬ 

spectively, Jbr tlio aduiiiii^itratrix to bring in her exa- 
miiiatiou ; undtlic Master had liimself thouglit tit, under 
the circumstaJiccs, to allow her time till the 1 st of 
A^ovember for that purpose. ''J’hat, since the ex|ji]-at|an 
of that time, the deponent hat! often applied to the 
defendant, the udiumit^traLrix^ solicitor, to put in the 
cxaminatLon, and he had promised (o do so, stating, 
however, that the monies in the hands of the adminis¬ 
tratrix were to an iucoiis^iderable amount, and that the 
asseb of the intestate consisted almost wholly of a debt 
due from a person resident in the Eaiii htdits^ which 
they were taking proper steps to j ccovei'. The affidavit 
proceeded to state that the suit of v. Ridge w'as 

instituted 
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Ibr no oilier purpose tliun (liut of procuring 
nil nceouftt of the inlestute\ poi^^onui cstntcnmi the 
niliiiiniHtratioii thereof, in n due course, under iho in^ 
demtiiiy of the Court; tlial jio improper or unneceiysary 
delay had takerk jdaee hi the conduct oE it; and the 
deponent had from time to time acquaiuted the plaint- 
till'sol id tor, with tliG state of proceedings, on 
^rliich he never iiitiiiialed any dLssatisfactlon, nr com¬ 
plained of any delay, till the I llh of JVovnnbcTf 18 J 7 , 
wlien notice was given of the present application. 

Sir and pooh', in jfop^mrt of the uiotipii, 

reterrod to thecasti oi'Poii^cl/v, heforotlin 

Vicc~Chanrdfm\ where leave was given to a creditcir 

■■ 

to prosiK:ute a suit, the decree iit which had hecn made 
sonie lime before, and fmd never been pvoaecnted. 

Sir ArUmrPi^^oU a rul coat n't, forf/eor^r 

(one of the deibndaiits tn tlie hrst, and plaintill' 
ilk the second cause.) 

* 

There is no instance of (ho C^jurt taking out of the 
hands of the next of Kina suit instil ulml hy him, to put 
it into the hands of a creditor. The suit .-.o-connncnced 
must neccHsadly involve accuunfs of all debt £4 and de- 
mauds Of) Ihr ewtaie ; and the Court v^ill tako care that 
the purposes of justice sjiall not bo deteatod hy it. It 
is said the estate is insolvent, and therelbre tlierc is no 
interest in the [icxl of Lin to jjrosccJtte the suit; l>ul no 
proof is olfered of this, isur of niiy luinccesftary fleluy 
in the conduct of Lli^ suit. The ca^e cited doe=h not 
hear out tlie application now made, and no (itlior aii- 
Ihorlly lias been rueiitiofied. 
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Tor llu' dofondant^ tlie sidminislratrix. 

^Phe motion, ai: aiiafnst lMr«, mitut certainly 

bo refusetL Tlic Master tliGui^bt fit to ^ive Ucr till tbe 
last i^eal to put in licr CKamiualion, arid no lime liai^ 
since elapsed to justify such an application. 

Sir S. in reply* 

f certainly do not recollect any instance of tins sort 
of applies I ion beiii^ granted \ J*nt it is surely even more 
consistent witli reason to alloiv n creditor (o |)ri>^Ot;nfe 
a suit comjTienced by the next of*Iiiri fivliero tliorc Tiaf^ 
lioen delay in the proseeution) tfran to proserutc a cro’ 
ditor's suit, in iiinisy instapees, it may l?e tor the in- 
terotfl of till' next ol liiii todiday proceedings i Imf that 
canhcd be the case irilli a creditor’s smii. Tiie 
case is very [icculcar* Hern tim next of hin suin^ fs 
also a ]jnnci[Taf creditor, and he r/™wv to file fin? hill 
in the cfiaracter of next of kin, and not of rredilor. 

I admit tliat ikdepemK oii thc^ fpiesliojij ivli.^lher there 
?ias, or fuis not, been any iii.i|U'0|jer detay : htilhete, 
liOH can they accouiit lor the delay between the T-elllii:^ 
ofthe iuterroiratorh's luul tiikiiiir (ml the mirrants tor the 

n 

YiddowVexaUiinalimi? Ffaiiy exeii:5e Ibr delay is a Horded 

by Oic circunii^tunce of the irreat debt roiiiiiuT ^i■(nll 
- ^ 

i^nVhiy that, at least, alfni-ds firound tbi iheappoljitineiit 
of a receiver, whicTi on^lit to have been applied Ibr, 

The Lo]tI> (bl ANCluM/Hf* 

It iii admitted, that if the sntl, which this? hs nii ajipfi^ 
cation for leave t<i prosecute, had heen a Jiuitcommenred 
by crcflitcns on hehalfof themselves and all other ere- 
ditorij of the intcstalc, the application woiil<! not have 
l>cori very unnsuaJ. Undoubtedly, the practice ou^liL 
to be so I liecause one creditor may \ciy wt il be the 
friend of the party or liis represimtiltive. and inclined 

ruijii'-tU 


1S17. 



lllijfi r- 



m 


CASES TN CffANCERy. 


3817 . 





imjustly fo favour the estate; and the Court will go 
ftirftiorj for the purpose of prompting' to diligence^ even 
to the extent of giving costs to the party making tiio 
application. 1 remember ^i^hen, where a decree had 
3)eeji obtained by a residuary legatee, a creditor was 
not alioivcd to come in under such decree; and it was 
determined that he should be admitted to do so, upon 
piinciples fully as much applying to tliecase of the next 
of kin suing an ndni ini strut rlx, as of a residuary legatee 
suing an executor. Supposing, tlierefore, there should 
be no nuthorJiy at all to be proefuced in favour of this 
application by a creditor, where tJie suit has been iji- 
stifuted by the next of kin, T should yet have no hesita¬ 
tion in saying that he ought to be allowed to prosecute 
the suit, ifthere is sulTicient proof of want of reasonable 
diligence^ Formerly, by bringing an action, a man 
might liave recovered a debt duo to him from the es¬ 
tate of the deceaHcd. But if, according tlic present 
practice, he may be ])rcvented by the institution of an 
amicable suit, it is obvious wdiat w ill In; the case with 
all creditor'^, nuless leav^e is given them to prosecute 
ill the event of improper delay* 


[In the present case, His Tiordsliip made no iiiimc" 
diate order, but was pleased to direct that the motion 
should stand over iinlil the .second seal after Term, wlieu 
the plaintiff was to be at liherly to state tc> (he Court 
huw the examination bail in (ho iiicitn time been prii^ 
ceeded with.] 


It appears from the register''s book, that a a order was 
afterwards made, (it should seem by consent,) that the 
ilcfciidant do, wilhiti four days afier personal notice 
(hereof to her clerk in Courl, put ui her cxuiniiiatiou 

to 
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to the interro^tories allowed by the Master; or^ in 
default, a scrjeant-at-ariiis should apprelieml her, and 
bnn^ her to the bar to answer her contempt; whereupon 
such further order sliould be made as should be just. 

lleg. Lib. B. 1317, foL C17. (Nov. 25, ISIS,) 


1817, 



SjM9 

V* 

UlDSL, 


DlPl^EU i), injUANT, 


Nuv. is. 


T his was a bill for an injuiiclion to stay proccLiU 
ings at law. The comnioi^ Jiijunctioii had Ik'Cu 
obtabied ; and the dclbndant liad since put in an an* 
rrivcrj to which exccjitions were fakoju 

Trislovc^ for the plaiiiliifj* now moved, as of cotirye, 
for leave lo amend, xvithout prejudice to the iiijunc¬ 
tion, and that tlie defendant nd^ht answer the aioeiid- 
ments and excejitions together* Tlic register had 
ex]>rc*s>:ed a doubt wliethcr thisxvas a motion of course: 
but IW'fthzc said he apprelicnded (hat it had been 
exjircssJy decided no to bo by Wtn Lordship, 

The Loun CifANL'liLLOli. 

Said that [t w'cs of courifo, so lon^ as (lie defeiulant 
had not put in a i'uithcr unMvei (o) - and made the 
order accordingly. 


Anieiidincnt of 
biljj after PI* 
ceptions itlloiv* 
Ciff and not 
amiwci oJ, docs 
lioL prejudice 
;in injuiicfioa 
prcTioosly oh- 
t.dricd, 

fon^j a niotlcjii 

of Course for 
kiivc to am^nd, 
sLUfl that dc- 
fonrlant niay 
aiisiver anicml" 
and 

exrr|it[i>us to¬ 
gether* 


llcg, l.ih- A, 1817 . fo. mi 

In the order, nothing is said as to the injunction 
Ireing saved; wdiich agrees with the case before the 
kc-ChiUicefhr reterred to in iiote(^j>* 

(fit) See JdfiL'if V, Fhiidt saiy; for in this case tlu. 
1 Mudd* 44y, t^hcixthe V^icc- lum tidnietit ^ oyhi^m't alfW t 
Chiui^'cttor the Hofdsj the injumthju ita i dier*' 
v^Ithout prejudice to the mu^cd ■‘pei.rhlly anon notice 
Juju net I on*’ were unnecps- 

Yof, JU Hh 



4<i6 


CASKS JN CIIANCEKV, 


iSl7 


nr/RKRTT and WIFE (ami Otlicif;) Plaintiffs; 


the. 


AKII 


' RANDALL (nml Olljnrti) - DKFtiNj)\ nts* 

{Hr oi'iginiil l)Ul niul liitl ofrevivoi .) 

IJill by .kvlsets rpiiK |,j|j Sortii (defendant to llic 

lH..yiiig 1 cfin origitiul liiU,) bciii" seised in fee of t!ie premises in 

t}jc ground of avdijrct to a lease for tvvcnty*oiic yearP rotii- 

an allegedeqtii- mencing at (Jhristmns ]7B7j agrecLl to sell the samej 

table title in the suNjcct to such teasOj to his hr other if Soati, lor 

tciitator origin- 500/. TJuitj jji pui’aiiaiicn of such agreotnoiilj ho doli- 

aiing m nin n- vered Up the (itIc-Oeedsj and received the [mrehase- 

/.rcrmefitjTAhifli coiiveyaiice had ever heeii made. That 

i^ .is denied by theroeoon I'ntered into receipt the rents and 

the nj]*i\vTr, but r » 

^uj>porlrfI hy profiU, aii(l on the dth ofJith/^ 1707, he, (T/mms) 

cvjdcfirc of owiier of the ]jrenii‘^eJi, granted a teaf^e for ten yrar >3 

ciunerihip, iti. and on the of Maij^ IBfXJj ii fiirUier*!ease for forty 

tlic rcctiijH of yearSj to the llien tenant under the !ea>e of on 

leju'^ and jijo- SjUrrendiiL’ of his original len'^c ; and that holli the 

at:,, wore sabstfinctitly d Uj Lr/rrerj (one 

1r>-uc dii pcuaI ... , . .... , , . * I 

, , ol the plairiUJls) wlio was in itntler the ^aln^.^ 

t£i try w^fiLtlier \ , , 

#hp tcatatm-’lias I^^J0, T/tottUL'i iltcdj Iiu^ing h\ luHix ijl given 

ut hij death he- h^other JoIfU the la-nis and pioliN - of 1i:rsr \m ■ 

iitikUlly cull- niises (among others) for his lilt-; aiid tJtc residue of 
tlt?d. -iJ] Ji]t; proper(Vj real and pi'i^ojad^ in tiuit Jdr iJje 

plaint iff J/arritC /jtirf(ci£^ and liaving a|ipoinlC'd 
iind ft {plaintifi>) and if icdr heirs, ij'nstees 

and executors, wlm proved (he will- '^(’he inll fnrtht'r 
stated that in J/iUtny term the delendanl Jfihn 

Soan commencou an action of ejectment agaui&t Ihc 
plaintilT I^avir ; the term for wliicli the origiimt lease 
of 1787 was granted liaiiiig expired rti 1808, and no 
claim being then set op, nor any call made on Thomaf^ 
Satm during Ins life^timo fo account lor the subsequent 
renU ami profits. The bill prayed that the delendaut 

hi 


ilyd. 
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lf> m:iko In ibn plniiitin< (Smif/t :\U\\ 
//ililfrrl) c#ev[fir^»!^ in trust oi iytmfitfs' a 

convt'Vnncr, stihjt'cl to I ho llfo irii<?i c'sf o1' tlio 
lU'fondnnt unili-) lii^ wilt i a rcfcvcucc tu ttio iMiistor to 
settle sucli fimvoyaiicej and an ijyiinction h* stay pro- 
rood iii^ in tbo ojec(moiit» 


tS17. 


Ik'iiKi rr 

ih 

d 4N 


^rUc dciWtdniit Johtt liavin^ died, the suit vvio’ 

rev I vcd a^n inst Uiti ropnvontat i vot^, |jy t hrir aii*:wos * 

staled that tlio title do(*d‘; vvoro delivoiciJ Uy Ihe 
defendant to hr'? tirnllirc only in order to 

make him a ^{uniitienlion fora sporjiit!;’ liroiire. Tho\ 
doiirod the iUlo^eit niid also ik'niod flmt Ihr 

dolendant d:id roeeive^d 't:<v cnnsiderniioii Tde^ in 

% 

si'-iodlhat^ it nn> leases had been nuulohy YV/o^r'Jro tJi l‘(K(t 
uhieh itiey ki^ovv nothinjJ Uioy were thindidinit and 
mid; and aftliou^b they ailrnidod Ui^d ^yn^ffn hadberiii 
*u roeolpt of tlio roiils and [U’olil'^ they said tied fr 
reeeivod tho .^aino oidy as a^;(‘nt lin'j ami uidv juvminliM 
for the same wdli. t!te dcdi-ndanl ; oiv d' he tlid lun 
always duly ni'OniMit, that ll lyas oniy by the nonjil^doM 
oft lie defendant tlrvl lie wa'^ allowed U> retain tlio s;um 
AikI tJiey fill dier aildod tlial !l^ hi:; will the ^ani cli^ 

h ■ 

tondaid hatJ ivm'u tlje'^r prt'miyes (amone; olhoi-.^ i<- 
tlie llieii defeiidanls (Ids repro.sejdatkoh) expressly cui 
k>r sale. 


^riio answer was replied fo^ and the pniintilf!^ iveai 
iiuo ovidenre in support of the allegations in their hdl , 
wliich eiidenre wasalloi^otlier riirunislaiitiat as to ael- 
of owuei’sliip^S.r. partienlailv f\s In Thofitus liuvnsf; liini- 
■'olf redtvijiod the land-tuK. 


The cause iimv cniidn;; 'on to he lieanh Sd* -S. no- 
:ffflh/^ //eri, and /iVw/jW/, for the ])laiiitiiVsj pressed (oi 
m tssm'. 


11 ll tj: 
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CASKS IN CUANCERV. 


1817. 

Ot'RKtTT 


UANUAI-r-. 


Coofcr and Fixfirr^ for the principal defen tin op¬ 

posed this application^ insisting tliat there was no suf¬ 
ficient ground for directing an issue ;^besides that, how 
was a court of Jaw to determine, whether the plaijitilf 
Ltid an equitable interest? That the trie question, 
whether the plaintiif had made out a case to entitle him 
to a specific j>crformauce, was ibi‘ lids Court to dc- 
tcniimo; and, if not, the bill must be dismissed. 


Sir jS. Ro}ndh/^ in rcpl]v^ 

The hill is not him speetfic performancOj bill to fiUi/e 
a rcijivejaTice nf the fegal estate from parties whn 
:ov mere trustees, irpon the ^Tround of an alleged equit¬ 
able title; and the singlp question Is wltetliei j if the 
evidence is not sudicient to induce the Court to decne 
a conveyance, there is not at least eiuiugh to send it uy 
a court of law todetenniuc in whom the right to liave 
the legal estate in the premises is vested ,^and he referred 
toaease Jlirfintoml v. Ijefore tlie Ijord Chan¬ 

cellor, where such an issue as was now* Kought had been 
divecled. 


7’/irM\Si rii nf RonT> ihougid it was quit*’ im- 
pos;.i[)ie to say that this wa^i a ca*^^' hi \vlucli die loll 
oui-ht ifi he disndsseth and at the same time held that 
the question upon the evEdence was what thist'ouri 
could not determine. Jt was therefore proper that an 
issue should bo directed. 


An issue wa^i directed accordingly, “ Whctlioi tlie 
testator 7'Aowfl^ Scan was^ at \ih deati^ lieneifoiaDy 
entitled to the pirciniscs in ipiestion.''; 


Keg. Lib. A . J817. fo. lOfifhb. 
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KVANSt^ RICHARDSON. 



T he p nnJ Jefciidant were eitiTienfi ei' llio Aj^reeTueiU 

Statt. li ill' ; llic plainliir«i I’lativc twenii ru'hizOEi 

/fmrruu uFiijiilly reFjUJeiji tlicre; Uio (.lufbiKbnt u the Lfultud 
uftanilly resilient in StAtiMand mi 

AmcrtL'WL mid 

\u Oct. JSI4j during the war between and suhie 4 ;t 

(lie Onilcfi State?^, ihc idainUd' :uul dcfeiitlanb fjeiiia ' , 

iJien bi //w/f Wc‘i7j enfori J bdo e nY’Trmjtd-' /OiJirael f>y 
M’ilM Tt r Iho i of IVof:'. ?;Vy/^'w/ti> to mt 

/L .i/tf/ i.i't ihrir IdiiU acrorj^b ..nd tki g^ii-dn were to tiieir loliit nu- 
-L ‘ (>y (Jpi- deiL-didaub iavividcd a peare wa?i tlainL in nf 

iS’f MM'iy to iidiL- place betvM-cMi the j'i;,spLctive govern' 

, . . > j t' LJVat.e ^n^’I3[d 

i]jej(i:5 stHJd aOoi’ lii^i arrival at ^ 

, iuA hu iit^ely U' 

|iln( i'riMlnr^ 

When ih^ defendant arrived in there were *.]iipi>ljir 

droiig rt’portH *<)!'jie.u . bid no eertiu'i> intedigeree. di^jj^onda.” 

The deJendaid tliei rliarr shij>j)ed tiie guetK, A him I the ^ 

tfine the guoth iverr shipped, |)fidiaiiiiarieK rd pmec 

n ere iiigni'd, am! Irf fui f; llio ship actually sailed, it wan sr^t-olP nt^aiti^t a 

[vu'diciy kiiuvi^ti (hut piuice had taken placo. Disjnitas ‘^cp^irtdc Je- 

iiiniiig at'ierward'i arisen lietwoi'n llie |ilaiiititr and (lie itil-hjcIj fnr whidi 

defendant, the delriidaiit Im. iiglit an action against the defenduul 

pUiiiddl' npiin a sejuuate demand, anil sotin aftenrards *'^d Imm-hi an 

the idainliJP filed hia bill, elaiuiiag a right (o set ofi'liis 

‘ , r die pfamlifi, nil 

wliare of (he prolits of thejouU transactionagainsf what ^junctien 
was dno from him on the separate demaiKt^ ami praying wUh-h hnii hecii 
an account of UmprolUsof the joint trnmiaelion wliicli ohlaincd on the 

(iling of the hill 

wasdissidve[ij ori Ihegrumid of Its being an illegal icnilmd ; illlnm^h 
I lie liooiE-P shipped ill piif^auMcc tjf Ibe uxitnUt did not bs[ii! tid Jitici 
PI'lU c iv:is hiLitle, aui! ultimugh lEie ilefcieUiit hurl n^it Totu'd -m rie 
iMegHdity of diecoutrief ',s .1 :;roiiLiJ of defonte , lEio ('oji t ibeP - l 
fup flie nm 

had 


ri' 
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irct‘ivp([ tkc (lofcmlunt; anti an ijijujicljon 
^orMiain [JixJct^rdij]^!? hi tlie uctinn. 

Tiie injunction wasiobtained for want of answer. An 
answer was afterwanls put iuj—slntm-^ a corresj^oud- 
ence, from wlticli it was fuferred tiint the contract liad 
bceji abandoned. 

An order Nisi tu dissolve tbe Injunction liavin^^ been 
(dilaiued, Sir .S', ihmiih^ and lor tlie pJaiiitilL 

iitm r^bewed cause a^airKt tlioinjiriiilion bein/if <lis^oJved ; 
cojdejKfin^ t!iat the VroriCs|]ocido)ice slated iji llie an¬ 
swer did not amount to an al)and 03 uucut of tlio contract 
on the part of their clietvt, 

Laich and tc>r the deteuJimt were sU^jbpial 

by the Lord Chaiicelbns who said, 

t 

'rids is a cnntractj entered into between an Aimrkun 
ciliv'en and a person being botb an Atm ttain .:ktn\ nc 
Errpifisif subjectj for a liadiiig to AhifmH during timi 
of war, 

For the phimfllf- 

The correspotideuce in wdircli ii oi igiiiated was lo 
fimoofw'ar: but no actual (radrng^ took j>bce till after 
a peace had been niudu 

The Laui> CiJANCtLLon. 

The bargain was made for a trading to be carried on 
in fraud of the laws oflne country. 

For the 

The defend ant lias made no such object iom 

The Lo]i]» Ci[ AM CELLO ri. 

It h of no consequence wJi(» makes the objectitui. It 

I Lie 


1817. 


I'WANi 

KlLllAllObOM, 



CARES m CflAKCERV. 

llic piirtj lins nolj tlie Couii will set it i*p- The plain* 
letter, upon which tlie can tract is faiindcJj ex¬ 
pressly says^ “ The vestal ta be clmrteroJj provided 
peace is not likely to take place.’' The Jirst tiling you IticifAiiusoN- 
have to do is to shew your contract, anti, to do this, 
you pi-oduce a letter, in which you yourselves say, that 
it' peace lakes place, yon will have nolhin^ lo do With 
the subject of if. Whatever the deremlunt may think 
proper, 1 am satisfied tliat the Court ouglit to raise the 
objection* The contract subsiiitiTig Ijctiveen the purlieu, 
was a contract to defeat the laws of tlie country* 

* 

for the phiinfi/f. 

At the time the f^oodri v;ere shipped,—at all events 
l)elbre Ibe sliip sailed,'—-tliore was peace, 

T/fc Tjonn Cjj AKeniFT.our 

t 

J]ut no new contract had been entered iuti^ 

■ 

For llfC dffaitftitii. 

V'oiir J^orddiip then will dissoUe the iojuncliou ’ 

I 

Sir Siim. /i*aw;;7/y for tlio plainliHl 

No—The Cuiu’L leftiscs to interlerc, and will there' 
lore leave the parties as Ihey are. 

7'As Loud CnANCrj.T.on* 

Let the injunction be <lissolvcd*—f leave both parlies 
lo their leniedy at law. 

Ut-. Lilj* iSiLA. 


471 
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1817. 


Nov- 21] 2S. 
I}£C* G. 


WJLLL4JVr WILLIAMS, Esqurro, Plaintiff; 

AND 

G* T* STEWARD, Esquire, and Others (Commis' 
sioners of Taxes, and tor the Redemption of the 
Ijand-Tax), and GEORGE ISTED, Ecquirc, 

Di:fi:ni>an TS. 


ConSitrurtKun nf 
the Act.s for re- 
d^mptidn anil 
sale of the land- 
tii, Mfitli refer¬ 
ence to the ^ 
nature of iho 


T he h\\\ stated tliat, by an act passed in the 12*1 
^ear of the King (ft), intitulod, An Act for con* 
solidatinj; ihc provisions of the sovoral acts passed for 
tJio rndemption and sale of the hu)d-1ax into one act, 
and for malu'ii^ further jsrovision for the redemption 
an<l thereof, and removing' doubts respecting the 


right of persons claim ing to vote at eloctions for hnjgbt-^ 
of the eliire, and other iiienibcrs to serve in parlia¬ 
ment in respect of nicssiiagesj lands, or tenements^ 
tlio land-tax upon which shall liavo hecji.Tcdeeuted or 

dcr the provisions of 420* 3. c* 116* s* ]54, 

No eiprcsa directiuii, nor any thing to he inferred as to general policy 
or intention, whether surh biddings, suhgcqaent to the first bidding, 
arc io bo puhiic or secret, not aslo the particular form* 

Commissioners under the act merely miiii^teriaL No igmiNly 
ngalnst Ihctn, therefore, in this Court; but only by, either vta7tdinritt:^ in 
tlic Court of K. B., (as to vrhjch doubtful,) or suit in EAChc^|uei, m 
sucJi cases as are. not especially provided for hy tiie Act* 

A* Eiavtng bid cenL jibove the jfirst offer (publicly made accord« 
iiig to the directions of the act), aud IL having subsequently hid ono 
par cent* above the offer of any other person,’* r/wopre if offer he 
valid and hhiilrngu!} the highest offer, within the vrord^ aud moaaiiig of 
the act. And it seems that it ie so. 

But if R’s offer h invalid, stib the highest offor** within 

the mea.ning of the act* Still less h JL to be taken aij a trustee for At 
in such case. Aud upon these grounds, a hiU by A* agaiinit the com¬ 
missioners, and against R, to have hh contract established, being de-' 
muTied to by the commissioners, the demuirrer was allowed. 

(rt) 42Gcq. 3. c* 116* amended by 46 G* 3. c* 133* 


bjddjng'i bi- 
fended to be 
made, ami run* 
tract to be en¬ 
tered into, un- 


yj G, 3. c* ]33* 54 £r* 3* c. 373. 


purebastd*'^ 
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purchascfl^” and by virloe of otbrr ants of parlmniont 
niatJc for that purpose, any persons are empowered to 
purchaso or redeem tlie land-tax charged on any lands 
in Great Brilain as feo-farm rentfj according to cer¬ 
tain modes, and in the manner, and by the means, and 
according to the several provisions therein, am! particu¬ 
larly in the 154th section of tlio said act mentioned, C^) 

That 

(fl) Oeo. a, c. 11 fi. 


s, ]fi4. The pro¥isioiiiS of 
this lon^ and complJcatcil 
daupc in the act, which arc 
very imperfectly ahrld^cil hi 
the marginal note a i me veil to 
it in Ptckeritig^fi edition of 
Iho Stjituf^s, ire, ill sub- 
slnricc, afi follows 

Per^ioiif; desirouH of jmr- 
chasing the land-tax (^h^rged 
upon any mRiioi?, fre, to 
inakc out and produce to 
!iny two of the com mi ssi oner s 
of IriiuUtax in EttgUtml^ or 
coiumlfti^ioncis of siupjdy, or 
chh'f maj^ktrate^ in Surtfandj 
sictinjv iti and for, or of, 
the district within wJdch the 
same shall hn situate^ a ttide~ 
In writing of tho land- 
tax proposed to bo purchased, 
and of the manor, &c'. w here¬ 
on the same is charged,—Tim 
said commissioners, or chief 
mngistnite, (hereupon to as¬ 
certain (he amount of such 
Jand-tax, end to grant to 
the person or persons apply¬ 
ing a rcrtljicfitc thereof in 
(he form prescribed in sche¬ 
dule (AO to the act auiicxed ; 
such (o contain (lie 


descripliotii of th''': manors, 
&C- and where situate, the 
names of proprietors, and, 
where separately assessed, to 
distinguish t|ic oniounC of 
each f-eparate 

The petboii or persons apply¬ 
ing to produco Midi 
ccUg to the commissicriers 
:Lctiiig in Gxeculioii of this 
act. by ¥lrtiic of itis Ala- 
jesty’s warrant; aiul, whcr<: 
the LiinUlax proposed to nt; 
purchased hhall not exceed 
In gii’C notice in writ¬ 
ing to Kuch toniTinssioiicrs 
whether tho ccnitidoratjon is 
proposed to he in stock nr 
money, aud, if in muiicy, 
whether to be paid at nnco 
or by inatalmefits, and svhen* 
—Tho iiaiJ commisiituieri 
under the act atithorisetl and 
fCijHired to e:\aniiiio and 
ameaii such certificate, if ne- 
ccssAry ; and thercupor^ to 
cause notice in writing to be 
Dxed on the ehurch-door of 
the [uiTish or where the 
rnnunrs, icc^ shaM he situati^, 
of the odor 40 made at least 
fourteen days con- 

tract shtdi Iff cutercil into 
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\V Ji.ClAjH;; 




I'Jifit tfio StriL'ard aiul others, iFcre JIT 

Mif ck iSI4, nnd continued to !>c at tlic time of fi[in<r 

the 


them Jbf ihc sah tht^rcof *— 
ill t"Ei?e no olher offer made 
within tho 'isiid JbuvU^n 
eirefiling the olVer Sfi made 
JiH afoiesaid by at Ica^t oiio 
per iieiit,, ihoii it shat( be /wic- 
for the fiaifi f (Jjnntl^sionern 
to vo?dt tH'f fmd wiMi i!io 

pei.srm or poisons flist 
/i]i; ar^iordhii,^ to the cliioc- 
tjoJifii of the —Rul, if any 
other person ni- per^tnns shiilJ, 
within tho nfoiesitid period, 
otter to purcliit’se at a inlrc 
uicerdinp ilie hr.st. oher by 
ojm per riMil, Jit Hie k-nst, then 
it shuU be lui^juijor the snid 
rommiB&jonera, omi thei^ fire 
noitiired^ to contract otid a^r^o 
for the sain Lo such pCTSOii nr 
persona who shall, icithin. 
such period y olTet the hi!^he>'t 
price for the purchase^—The 
said i;oninLiHSioucr.s tcj cause 
*o be. jiiBerkd, hi y ,<ti4th 
tontr^fcty the tlescripliofi of 
I ho manors, and oilier 

particulars therenibofoio di- 
icded io lie itistTtod in such 
certificates ^—Upon the pm* 
iloetioii of ^ui’h tviUrtiil al 
I he IJaiiti (in whei o tiie 

i ^]ii>iijt''i:itiuu siiJiil be 


iind upon the iraus/cr to the 
connmi>ibioiiers for the mluc- 
lioii of the national debt, of 
the dock, or such proportion 
thereof as ihall bo a^rued to 
be the firsl instalmoiit ^ ntnl 
(in cases vihere the considej- 
iitiosi shall be wchmj/^ upon 
production ofsurh ronfraet to 
Iho i-reiver-general of the 
county, and tipou pay¬ 

ment to him of such consi- 
fleraiion ■ C'fiiry flueh per- 
aon or jicrsom to be eniitled 
to iiucli corti/icates or receipts 
from tiu* gnvrfroor and com-* 
pany of Lhe ftank, or from 
such resTeiver-^riicral, Ac* aa 
by ihfl act before dircefed in 
case's of I lie transfer or pay¬ 
ment of the eoiosiiWatlori 
for the I pileinptinii nf any 

land(«)■ "'the re* 

of such cojitf (i<i:ty and 
also of the ctrff/taife of .suih 
C'OinTiiEssioni'rs nf supply ot 
iThief inai^istiiitr, in iLo man¬ 
ner dhecteil by Hie act, ((f) 
tlie nuiiors, iVc., to he u hotly 

freed and ov.oiioriited from 

sudi Imul-taTt Lind all fcrlhor 
yxso.ssnoHilh ihcreof, from 
the same perbids ;k i herein 


C'l) That is, accoiding to tlie form:* pic^iiibed in .jtlie* 
duics (K.) ami (h.) to Ihc act iiuii^xril. Stc !. dK. 

((») ‘scitn knL 


nfiiei te^ 
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llic bill, cOTiimisntojtrrs under tlie fictjn ;ifi>reRn(clj nnd 
Miereby lo contract witJi any pervious for llio 

s^alo and purclia^c, or rcdcioptiun of (lie land*tax, and 
to execute jjroper conveyances ; and that^ in Altirch 
I8J4j tlie (leiendmil Slct^ani bid for the laiLd-ta:i cliar^ed 
on all lauds and premises in the boroii^li of 
and Afi^fcotahe /tr^ts^ andfouitecii days^ notice ofsucli 
bidding was fixed ou tlic clinrtli-doors of tlic respective 
j)arishe>i according to tlio diroclions of the Rtalirtc- 
That various other oflbrs for tlio purebase of the suid 
land-tax were made to the eooimisyiouers, and, among 
oLliersj the plaintilf caused i\i\ olfer or bidding in 
writ ill” to bo niado to lliu couuidssMiijcrs for llie siiiiic,'* 

LJ -r 

vvliJcIi otlcr was charged to he ii^ado according to llio 
dirociioiis of the act, ami the liigliest nirer or hid* 
ding made as aforo'^aid, ami, as siicji^ ought to hove 
hoon accepted by (ho eomniJ^sjuncrs : and wab to the 
hdlowiug t'^lbcf : 


ISIT. 

WjIjLI AMS 


“ IjUI of'dhe bouHOs, binds, ivc. In lUi frojuOc /*cgv\, 
tlio hind-lax cd a bich i\lr. fV, 7’. has otlered 

to ptiichase as foo-fai‘in reat^, and oti uhicfi I niahe 
au addUioual oUer. Should ihore he any error in 
the doscrlptions or the huoiu charged, J trust i shall 
Jiot; bo tlioreby prejudiccil; my oiler being for liic 
same premises as lMi'» (r\ 7'. "rbeii IbJ- 

lowed a liM, eoidaiiiing Ihouamesnl tlio proprietors and 


flircctcit ii^ casfi uf ir^iL'nip-^ 
thii of 'Tilt: ic- 

spcctiTO piirchasoi's, llieir 

hoirH, tn be entitled Lo 

ilcmEiod aoc! receive!, and U> 
he hikcii as boii^g in the 
iL'tuid SrCi>h]: aad jiQssCithioo id 
a ici^fei|u:d Lo tlie 

auioniiL the land-lux pui- 


chnsed, tj he out of 

tilt! nirinnr!^, \Ck i^liCrenn 
!)urji hmd-hiX diar^ed ; 
and tti In've pritjrily tif seen* 
rity on .^uch luunor!!, ^c. in 
rc>p(.Yt jlicret^f*— IVtuhlcd, 
6:collie aaJc of such l.imi-Lu, 
iml to atket llie right id ihc 
King lu Jrieuis.” 


otcii- 
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i>c€ii]>ferSj nnr! of tlic prcmisr^ cTmrpfPtl with the fax^ 
and the sumsi not c\nuc?ratO(l, to which was annexed the 
oflbr, as follows i “ I do hereby noticcj ffiat 1 am 
desirous of ciilecinfr into contracts for tlic pardia?KC of 
“ the taud-lax contuiimd hi tlie annexed listj as fee-farm 
“ rents, for each and every of wbidij separiitely and 
“ distinctly, I offer to pay to the rcceiver-jircncra? 
for the county of Dorset, or liis depiity, such a sum of 
money as shall exceed tlio piice or offer hrst offered 
or made hy Mr. O. 7\ SffZt^trd, by tiO/. prrrcnL^ (u 
be |>.jj{| by one irh^Uiliaont on or l^efure the ^Ist 
of April iiextj or so., soon as ffje contract may be 
■ coiJi|)ic(£d* fVm* WUfiums*^ 

Tfiat two pcrHOTi'^ of tlic name of f^Vc^ton havln." re¬ 
spectively oflbrcil to become pm chasers of !bo huntl-tax 
of certain preiniscK in the ^mo parishr^ the pb-ntiff 
also made distioct offers rti writing to plnThase the 
land-tax of lliese premises at a like advance of 60L 
per cent, in tlie same innmier as with respect to the offer 
made by i^teu^ard; and that on the 7tb i>f7^/nc, 181 ' . 
he received a letter from the secretary to the commis¬ 
sioners, written by their direr tion, iufiirnvinjr him dint 
they had received a lowlier offer tor the purchase oflho 
several sums contained in all the said lists^ and had cn * 
lered into contracts Jbr the side thereof to the peraou 
who made the libhui^t oiler jbr tlic same. 


TJio bill tlien stated, that it was alleged by the com^ 
mlssionerSj tliat the defendant Iskd was the person 
alluded to in tlie abovf' loUer, and that hk(P^ oiler was 
an offer of one per ant. nhovc the ojfcr of unj/ clhn 
person ” w'ilhoiJt lefcrence to any specillc olfcTj bid¬ 
ding, or suln of money whatever. 


■flic bill also 


dialed ccrtkiiii miiiuLe?? and reso^ 

hilion^ 
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iiittons mfltlo by the commissioners, on llic 2Mi ol 
Mareff^ 1314, at a hoanl for llie aflTairs of among;; 
which was the followingThat no notice of the 
terms ofleret!: by any other person, or persons^ tliaii 
llic notice required by llie act, of the hrst ofler made, 
“ is required by the act to be given to any of the parties 
“ w ho have oflered a liigber price *, and that the board 
^*wilJ not coinniuniciile, tO'any of the parties onbriog 
such higlier price, tiie price olferetl by any oilier of 
tlie parties/’ 

Tlie bill (hen proreeJed to^ state a conesjjoiidcjute 
wliicii paseecl between (he plaintid'and (lie secretary 
tlic CO m TO issi oners on their bebalf, oai the sti)>ject of (he 
^aiJ odor and purchase,' in the course of which the 
plaintilT protested against tlie acceptance ol' /,¥i<d's 
olTerj and insisted upon his rigid to the contract ; and 
tlio comjni«sioners, rndwilh^^taiiding, rejected I lie fila in* 
tiif's olfor, and nccepted that of/vW, and entered into 
one or move coiUrnct oi' comiacts v. ilfi him on ihc 
touting i>f i^uch olfer ; iii^islbig that, l-y virtue 

tlioreof, he was well entitled to have the laud-lax (-ti 
contracted for conveyed (o liim, and to hold the same as 
fee-fann jcnb under the act, and the cunimis.^iunetH 
tlireatening to coiivey the same to Idm accordingly ; 
w1iere:us tlie jilu[[itiirc<}jdeju!ed, that oii(>ner^ or liiiUltng* 
lu pnrcliusoj witliin I lie inteiit ."ud meardiig of the acr, 
must, ninl ought to be, (he oiler o/'f/ cfiidni sum^ ami 
not an oiVer, tlie amount of wliteh cannot be ascertained 
but by reference to probiilde fdlevs, ubich uiay be made 
by other persons ; that the fnui<t ofl'er oi JahJ was irre¬ 
gular and unjust h\ ilFolf, uitli resjjeti (u die public, 
and not within the (rue in ten I un<l iiieaiMiig of the acl, 
and ought to be considered a-^ ill s;al iiiid voiil ^ and 
that tli(^ eomuussionei's, iu accepting liie same, htui 
acted uiiiler i mintake of the true intent and mean- 

t inrr 
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ly i7» cjf ifie iiclj anti UJKi*^r an nirniit'ims t^im^trticlion 

VVir.t. I,>.11- 

I- - 

riiriiAUD- (/poll these "roiiiuUj the hill prayed a th.^rovciy 
train the deroiidiinl^ (the ctniiiuis^inijerK) of all J^neli 
oifei'^andiMildin^^,andofall lett(TSj . ivlativo thereto, 
in llieir possession ; aiid that the dofeiulaut nii^hl 

set forlli hy wlisit etnilriitt, nr deed exirnleil^ ^S.c-i lie 
daiiaed tolioUl the lainUtax allrijod to he pirrehared 
hy hiiiij and the ii.ile, and nd^'^ht prtidncc tlie ^ aine. 
And it then ]irneeeded indo>i's^ V7~. '■■ I hat, innh’i' the 
cireumstaiice.^ ahii‘i's;d\lj your orator may he ilerlared 
eiitilled to tli(- hei>elil nrjji^ said otlbrs or lnddiii£r>j 

K. 

maile to the said deieiulaiits (the ronimc?^si+iners) io 
“ iiloi-esaid, for the ]inrehs;‘'e of the land-fas athre'.aid ; 

ami Ihiil the said delbiidant^ (Uiecoi'nt'issinn -v-l mav 
“ be (lirtMicd to enter into proper ert uhh mui’ 

**■ orator, and o^enile tn >oT;e oi rii'ie p['oy.e[ ev^ 
“ aiieei of such hnsd-ta.s contained lu ’li- said rflbv :k 
aforesaid, ^onr ^jiatnr offerisv' to p^ ilinm the ^vaid 
ofiei on hih|uui, acero dMi > 1o t:]ie flJiceti^ae o! tin- 
sa'ic! ivcileiUn l id'parliiineoK /. od (hat iti the mean 
tinie the said delendainv {ifr-j conms! ) nso E\ 

restrained, by die order and oijimrtn>i> id^ Ijtis t'oui 1, 
“ iVont eoiitractjii^ with or ro!]> <-y in” in any inanncTlo 
I lie defendant, itv any oihi-r jici'-on 

‘‘ exeepf yotir orator, any part id' fhe slid land-tax. 
^*And, if it shall :ippcar Mni ihc said ciniiTiiissicmei's 
liave accepted the said oiler or bidding of the lit-- 
fendant hird^ anti linve entered info any eon tract 
\>itli hini, or excciite"* loliim iinv deed or iiiv.nitnen* 
foiiveyiiif^ Htich land-tax, or any part 1 hereid', upon 
" the f^i outid, > 11 ' in parsiiiance ol his said oiler or hid - 
(licit that it luay be iL-rtarcd tisjit fiie Miid ile- 
■* IbiHiaiit,-. (the Coinnu?^- iom r>) have aefed ninler a niis- 
"* fake of tlie meainjtn- anil niiih i an enoneons con 
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of tlie act of [larliamout, anti that I ho 
Haul ofil-r or buhliiiff of ilic tiolojiilaiil hU d may ho 
tioclarctl to have hccii iiTO^iijat aiul illc^al^ uocl not 
valift, uiuior UiO tenuH and [uuvlsiojis td' the naid 
act, and ou^ht not to Isavc hoeii aclod upon hy tlio 
said cOmoii^ijfinoj'Hj in |]rcn*roncc to your orator'n 
said olUn'or hiddiiiij. Anti lliat the Haiti ctnitruiL 
conveyance to the saiti Js{i*d may lie doclarod 

tt^ liavc been grunted by niittakoj anti iuiproperty^ 
im<l tliat the same may be set asido^ or, if tliu CoiiiL 
shall bt? of opinion tliut the same cannot he sU nsiiif, 
then that the salt! lahJ niav he dedaivd a 

trustee of the hiud-tax so coiiVL-yod to him hn voor - 

h 

"" ton tor, and may he decreed to ctinvey the saint' to 
}ouv orator, anti deliver 'over to yoitc oral nr all a in! 
every such deed tn’ etuueitanee (lit reof ho e.vtviiu d 

V b 

"'by llic comiiiir^sioiierHj your or:; lor odeiiii-x 
j>tiy 8uchj!jHl and projuvr i brir^e.^ and e^:pe:l^‘e‘^ as (he 


Court shall tljinh the j-jEd tl'rendaitt f is ( n- 

tilled tt!^ Iiuve lejiiud fo him ia inspect oi' the 
niatUTH j and, in live mean time, i[r-Lt Liir aiid i 

ant (/.'fitf/) may Jie renlralned i'by t>te-) Iii^e- 

KtUill^or couvcyini>, e,i\ lo any |!ei -..ai e\o.: pt yoirr 
“ oiatof, aud that all tht: tiert TuhnilH eiay he de:n'cil 
to join til executing all jUiiper toiiirarls and loeuc'v- 
aru'os, as may Ixi iieee-sary uinis-r ibe saiti acis, or 
“ otherwise, for conveying end :i-surtni*: the saitl Ian !- 


tax to j on r oral or, according to tfie ten>ts ol yeut 
oratoCsi stdd original oiler or hUkihi^, and as this 
lionourable Court ^hall direct^' 


c^i:, 

WuaaaM^ 

v, 

jifKH Ainn 


All the tIerendniUs appearet! to the hill, and tiu' de¬ 
fendants (the coiumissiouLTS) pul in u f^eneral dcmunTi\ 
wlikb wasni'i^victl belbrc hts tioiitiitrthe Vice tihaucid- 
lor, oil uf ISibj when Ins Monour tvns 

pleased to allow llie saint' 


h'rom 
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18 IT. 


Wfj.Mirts 


8ilwako« 


From tl»c order of the Vtce-Clmncellor alJowiiigthis 
(Icnurrrer, the plaIntiff appealed - and the appeal came 
on now to be heard. 

The SolicUor-Generalj and BeU, m support of the 
tlcaiuirerj and of tlie judgment appealed from. 


This bill cannot be sustained ^ a& it is a hiW, in 
nature of a tnnntUtmm^ to compel tlie comniissioncrH to 
enter into a contract; and, sccomUf/^ bccuuso, if a con¬ 
tract ibliould bo said to Ijnve {>e 4 ‘ii in fact made, Ifut^ 
Court is unaldc to compel the performance of it; and 
this, tjpof] two grounds; first, because (he commissLoners 

aicolTiccrs, or agents, of the crown, and, secondly, 

* 

because, supposing a bill would lie, tlie Court of Kx- 
clic<|ucr would be the only Court of competeiit juris¬ 
diction. La.dly, considering the Cci'ic oit the meiits 
disclosed by llic hill itself^ Miorc is no equity, inasjjtiicli 
as (he bill states isfed to have made a higher oifer tlnm 
that made by the jdaiiitiir 

If tlierc is any remedy, it imist lie by imm- 
dnjuiis. The bill is not to ctnnpel the cominissioners 
to perform a contract alrt^ady entered iutn, hot tu 
compel them to eider into a contract. If the cornmis* 
sloners ha»c acted corruptly or fraudulently, they may 
he made amenable liy u criiniual proticcution, but no 
civil suit will lie against iUciit. 


Stcofidhy, Itut snpjjo^iiig this to be a lull for the epe- 
cifie performance of a contract, and that the pJaIntill 
wus iu fact the Ijjgliest bidder, it botoiiies a very irn- 
porlant fjuestion, whether thi^ Court cun eriLcrtainsuch 
a suit against lliOfiC coinmissiuners, they being othcers of 
the<b own. The ground oftho jnripdiction of a Court 
of Equity, in matters of contract, is, lint llie ptainfMl' 


con 
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CBn hnve no adequate remedy at law- But it was tbrni- 
erly considered as the settled practicey that a pnrty must 
first establish liisri^ht at Jaw, in order to entitle him to 
equitable relior* Tlius, it js laid down by Sir Tfmmas 
CW^c, TVe R., as reported by Amhkr (o), that it was the 
practice, before tlie time of Ijord Somers^ to semi the 
party to a Court of Law^ andj if he sliouJd recover lu 
daiiiu'^es, then a Court of Equity would cutertalii his 
suit. [See HeU Ca. Cha. 67. 69,] TJierc are cases, un¬ 
doubtedly, where the Court will niaintaiii the bill, not- 
w iilistandiiig' sonic formal objection which would pre¬ 
clude t lie party at law, as tlic lapse*of time, [Sat the 

true distinction is, that the subjeebmatter niustbc stirh 
as would enable the party to recover in damai^os ; but 
whore the subject-matter is otherwise, a Court of Equity 
cannot interfere, then, in this case, there can bo no 
relief in equity, boca u se a n agent of govern men t, making 
contracts on bdbalf of the public, is not liable to lie sued 
in respect of those contracts. 

Vuzcm V, JVohcln/^ (r) Notldng also is move clear than 
that a bill cannot he niaiiitaincd against a mere agent, 
without bringing the principal betbre the Court, Hero, 
the Atlorney-flencral is not a jmrty ^ and on this 
ground, also, u dcuiurror would have held, although w 
are prccludccl from relying upon it in the preficnt in- 
htanccj tbc demurrer being a general deimirrer for want 
ol'equity, and not for defect of parties, Anif yet if, as in 
the present case, improper parties arc made defendnnts, 
as agents, and the principal is not befiire the Court, even 
though the bill mlgld have been sustainable against the 
principal, yet a demurrer for want of equity will iioJd. 


1817, 



W JCMAM^ 

V* 

Srrw.iltJJ, 


(tO fa the case of Do<{sie^ {tt) L T, Et. 

T, Kinnerslt!^^ Ami). 400,; (c) 1 T, P, 174. See T/n/r- 

and see Ilarttcti v. Veiidin^^ gfir v* Morlet/^ ante, p. 

Scho* it Lef. 549* 553. 

J i 


VoL. Ill, 


Thirdlyj 



( ASKS IN f IIANCKItV, 


1817* ri such a siuL cnn id ;l11 Ik; eiiloiiaincil, thr 

of Kxcltct|ucM\, iiiul not llio Court of I'lmiicor^-' 
y' ^ muKt be i]io \mt[icr Ihntm, Tt m:iy be olijtTierl, tliut 
Stcvt AiiJjN tliis \Mnibl l>f? (lie “‘round oi%i pltsi, not of'ii tleiuurrer* 
Jiiitjuccorflinfjto Lord U<iksf!ft/i{fO, wherei1 uppcnrs 
01 ) tiie face of I bo bill tliiit Kcuneotber tJotirtol' !^f|ui1v 
lia^ l])o prop*?!’ pii lK<bctioii, iJie dcliMviliiul oiuy dc- 
!i)iu’ lo tlie junsdiotioii of (lie Court of CIkiuci rv*” 
^Diiit tlie K\cbriqucr is IW Oidy roiirt of tonipetoid jti ’ 
visdictiou lo ouiHer^j of revemje h corUin* -] f 
lirOiCti V* Trvni^ (^>> 

w 

fJut, (itej e hoogroiD^d Ibi I be nUr*;i)ticin lluiL 

tlicoficr niiidoby/v/rdis incoii^bUonl uifhl!te provii^itoi); 
of Iho l^tidllb'J or j^vdi ns the coulUi(^>^i'Jeers fUi-^d b> 
have rejccleiL Ti is not prel^ai-lnl sf eliVi |i;si 
been to ^ive one j|)rr behind (he oiler auale !>y Lhi' 
jdaiatilfj lh:it would lie ^ood, ns bciu^ flufiicicutlv j’e- 
ihicoil to cr rtjiiiily : joid (be oiler urluudv made by (be 
plaittlilT^ anti wbicb hoiusi-^ts open us tj^e !iis“besl \!5lii[ 
oiler, Mas precjsfdy Ilf ih^: b-.K ic Sjahue Then i - 
not llie prosH^'ot ofier ecpudly ^>peedf^'. ? U Is un fiJb-r b- 
V-'iiae pn‘beyouil, wliat ? ■--■bevo:):Hbe bt“b^''^^ 
oiler yet inadc—the ollin aeUodly alu^ed So tin - -ctiirrdr- 
door. It mny lie olijee+rd tbal, if neolber person liad 
mydeasimibrofloj-, the tuc^ oubr^ utiubl liavc ^ujujunfed 
tonotbii)”-, aud Iho cnaiiujsHiohers cordd inue nreepic il 
ofucitliert So if, at iui aiictiooj two pci'siuijj^ u.t the 
ijumc timC) bid the name siuuj llio two liidiUn^s uiiioiuit 
to Tio(lai)'^* Unt t( iscnotJ^li to i,ay that, in the present 
iQstancc^ no sudi case has arlsciu 

(«) Mitftp, 133,131* (Ist seeijv l<> ^ive (o any jn'iGim 
Kd-) III itotCj rMfl it is said, tlic ]jrivilfifc of boin^ sued 
diptkjurt of lilxdirr[uer 3 us iJirro* 
a Court of Equity, does not (i) '2 Vcrji. 

[Tlie 
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{The Lord akcru-ok, 

Tt ^v■as [lever dcuhicd^ in sales of tliEit ilefiei i[ilionj 
wliichj in the Nto tli Eif^hatd^ are denomiiuited csui- 
dlestiek uhero tiic several linlders not 

know wliat the ollioi>. liavc olVtirod, lliiil u c>l' 

one pr rari. more tlinii any oLlier pei-Hoii lias ujlibred) 
would bn bindbi^ on llie person who nuiketi i\. \ 


IS17, 


WtLiriAivfa 

V. 

Sj l\\ arm* 


for ihf dcfaiilanL 

linlj bosidosj lujrc is a eonP'En;t wilb third peixins, 
^aml those tliird ner^^oiis the :i:d;!ic,) n ho are not rn 
jiresente[i m Mtis Court, if !i[cy uonld make 

Cl t^'Urdro t^T throij (li'cy must lulopl: all bis iiels. 
'riiCi^raaad on w’IdciL llioy f jtr'ird him then 

ifio foatraet is r!':>l valid, ^rSien Hiny lua’^i place htui 
ui the saiaii sknation as il the contract bad mil boini 
made how can tliey do tiji> xviili relen^tce to the 

jiiildiiy lor whose beneiit tin'coiilracL uas luailc f h 
llinrn is nny power in any Court o\nr tlie ronniiis- 
sjoiiersj iis snrvuijts of the publiL, it must reside in the 
Court of Kxehc(|uei\ iiud in that (\nu t oidy. 


When ill e ludbre the Vice-Cbmaollorj il. 

was roiti|iare{l to >'p ( / v, ( V/iicUr {tf }where I he Lord 
Chaiir6IIor ovi rruled a <ietnurrer [o a bill aj^ainst eom- 
jnissloners under an indo^in^ art by the lortl the 
manor adjoiiiin^ Itial udicie the lands l(d>c inclosed were, 
rJtualo ; to which suit the lord of the [aHUiiiciitloued 
manor, who was a?iO tciiiiiit to tho plaint ill'of hi’^ (the 
pUiiitilT's) lUimor, was bliewise made a drlemleiit; buf 
that decif^ioii dcH;: riot a])plv lotln^CEiM'j !;T ,mtn:e ! 

<i.\tuessjy cm l.hi’' peruliar rehdiun bcLvu^ii ihd parties; 
whereas the p: e^^ rjf east'niU'^l In? considered ill hi 


(^[V> 17 V'e 


I 




iha^ 
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STElVAItD* 


fliat citctl, the commi^ssjouers only^ and not Tailor 
liad been before the Court, 

The relief bofc prayed is more than this Court can 
give, and yet h inadequate to the purpose of doing 
complete justice between the parties interested r and if 
any Court of Equity can interfere in tlie mutter, it must 
be one having power to go much further than this Court 
can do upon any supposition. 

Sir 'frozeerj and PJn7ltmorCj for tlie 

appelJaiit ((lie philnlitf) 

I'trsfy as io the merits of the cascj independently ofall 
objections in point of form. This is a question of very 
great ijnportaiicc to tlie public; and tlie facts must be 
tahen tobcj as stated by the bill, and as alloiyed by (he 
deiiiurrerj witlioiit dispute. Now, the offer made by 
hlaly as it is represented by the bill, is an oiler of “ one 
per cciif. above the offer o/* other not ex¬ 

pressing wbether it i*i ineant to refer only to such offers 
as bad already been made, or to extend to and iucliide 
all offers wliidi might be made at any subsequent period 
within tlie Iburlccn days. It is now- settled, that, if a 
piaiiiliff is entitled to any part of the relief prayed by fjis 
bill, It is not necessary to shew that he is entitled Jo all 
the relief prayed by it, Istfd hiul notice of the plaintiff's 
prior eqiiitabie title. He has not joined in the demurrer. 
So far, therefore, the equity of the bill is nut disj>nled 
by him, and, till lie disputes it, he most be coz]sidL're<l as 
a trustee for the plaintiff. He has, indeed, a right to have 
the comraisstoners brought before the Court, ot<Ier Io 
ascertain whether Ae has any relief against them—and 

h 

this is the ground upon which the present bill was filed, 
liut, to proceed to consider the case upon the arguments 
that have been used in favour of Isietta as a legal offer, 

Tlie 
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Tlic <{uestfon 1$, not whether it ivasa certain otFer—whe-^ 
ther it or might not, be frustrated by anotlier 

similar oiler being made—but whether it is, or is not, 
according to the provisions of the legislature-^'vvfietlier 
it is that sort of olTcr which the legislature requires, 
according to n true construction of the act referred 
to, ^riie iiiteiitioii of the act, in prescribing the 
mode of bidding enjoined by it, was, that every man 
might have the opportunity of judging what be himscli' 
could adbrd to give, and what other persons were likely 
to give; audit was thought that, by several persons 
making their sealed odors, without communication to 
each other, the public would probably obtain the most 
that could be gotten. If ao, this oft'er of hied is quite 
contrary to the spirit and 'intention of the legisla¬ 
ture. It cannot be an olfer within the act, which 
meant to provide for placing all bidders upon an equal 
footing in m;ik«rig their oAbrs; and, when it iscon^^idered 
how many similaj'contracts^ ore entered into by oflicers 
appointed by and on behalf of the public, it is icnpossiblc 
to be blind to the consequences of such a devire licing 
suffered to succeed. The case of a bargain between 
man and man is very diQerent; yet, in the sales alluded 
to as commonly practised in the North of Etighind^ it 
may very well bo questioned, ivhether such a sort of 
bidding would not lie rejected, us being altogether dif¬ 
ferent from that to which the [Mirties wore invited. In 
th is; case, the sale conlcmplated by the legislature was 
something of a nature quite distinct from a sale by 
auction, to which, however, it would be converted, 
were tliis to prevail. The words of this oiTur are suf- 
ficieutly extensive to inchule all ofterH to be made here¬ 
after;-—but can it be coiUendcd that every subriequuiit 
offer Mould in fad be nugaloiy to the pt rson making it, 
and only tend to enhance the value of (lie preceding 
offer? This would be to destroy all manner of compe- 

titioiu 
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tition- ffsiicJi KL'uJeii biddings fire to Ik? allowed, [t would 
bo for Jiiiy man lo fix upon whatever towii^lup or borou^fi 
lie may think proper to purcbn^^c, and secure it to liini^ 
self at an advance of one 2 }ct cctiL above Ibc liigbest 
bfddeir, defeating the talents, industry, and calculations 
of all competitors, or turning them to lijs oiwi account 
merely. If the case at all to he discussed on its menls^ 
surely ibis rcasmiiirT must be conclusive^ 


TbcMiext ijuestion is, nbethrr any aj^jseal from tm 
decision of (be romniissloneis: can bo adnidlcd, except 
jjl cfisci! evpressly picjyiilfd thr by the act. TJio 
of tbt'comiijj'ssioneL'A Jiji'rely uMnisterial; and can it bo 
nsserted that, because they are comoiiskioners ol' the 
Crown, there can be jjo iclief tbchi in sncli h 

case a.T tliiri, in a Co'fvt or!\ijuily?—if they liavr 
acted in ainaiukcr^ howevercorrupt, and IhiiidU' 
lent, UicTo can be no remedy but in a ci iiiilual couii.^ 
nfiiebean adord no redress oreoifipensalion Ititlie ]party 
injured P Suppose thoir ctpodncl was aUended witlt 
^weat Joss and injurv tit t?ui pub lie, could tbo piibbs, 
have no redress bin by (inc and imprisoar.iesu ? It o 
surely iiopos^iibli! to argue tlpat, ni mdi ii rase, a Couri 
of TCfjiiby conUl not enlertjiln jiiviiidicboip ^ It is 
that a bill for sjjcciuc performance nevnr can be main¬ 
tained but ivl]ei i> ail action mipht be suppotted for 
dniiiager^, IIfit that is not truly sfaterl. There are 
iiiuriy cases iiiwlacb sneli a biM would be, and no action 
could arise—as wJicre (supposing ii a contract In’lwecji 
individuals) /L contracts willi /b, and aHrivvards h. 
contracts with C.^' o action can bo maintainepl be¬ 


tween and C.y but a bill would lie by tlio oni^ agaaisL 
tim other, fo carry inlo i‘Xecuti(m, or to sed osido Ihe 
fiubbcfjueiit ccpntract. What is imputed to these com- 
sjiissionerti is, tbit they have accepted an oiler, which 
was, in pidut of fad, not a legal ollei . 


Anodici 
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A not hot ohjoctioii lhat tlic commiiisioricrSj in tliis IS 17 . 
ni'ii iittini; on bdialf of llic Crowji* But it is 
not truf> tlisit tiury ore thci elore not to be sued. 

Suppose on cfiioie, vested by act of (vurijnnhcnt in Sitwauo, 
trusleus Ibr sale—is it iiocwHsnry that a bill filed 
against ifiose iru^Uc'es i^houhi In liiff llie cefitm que trunfs 
beroie the Cotirl ?—and is jiot ibis exaetty tJio same 

CHAV: fiL tliisriiso tbo le^i^bitiirc lias vt^sted tlje nro- 

* ^ 

peviy (»r tho pobbe in ecindo individuub, for tlio pur¬ 
pose ol'salo, Is it nol, hy aualo-ry; snilicieti! lo 
lliein alone lieforn iho C:o<iit fo execute Ibeir o^vii eoii- 
b'atd.s? T\ii^ ]s consonant to every driy^fi evpetiniife 


Oil tlsn Iieiicl of pn isdidioin it luis hooiiassTUued, 
piinv ami boSbreb.e V (t e-(.'bancellorj (^ritlioot. od.lac’lnv, 
any anllitirityj l.ba1 llie Conri id bAdieipier is i(?o oidy 
coiwi of roniptdriil |MrisLii( lion Wt* 'bndjl^ 

'pcakiii", Iht* tO.vdunpiE 1 is the prop^n eo iri its en 
revi'iun^ }*iit .noUiin;^ is aoiii'Ju isd I'qr^-af^f. 

r<dji‘r, it se';iiis ntibrw Jiibcnb to efniLrinl ihnt Ibi- 


(‘uurl is evcinded iViim eelb:!, 

the Isidnajnei is khfM-.ouri ofrevt nue* 


oierc Sjf Is rmise 
In tbe rj'sc- ^ I 


(ho [is line ofsmvv depeudiof; iu die iion:-: e< 
Lonls^ nnniy vcconls Msn'C' looked dito aiul examined, 
iinfl id] tiiey u'ort' linmd U* jinive is, that iFte Eviihef^nei 
fuis joriMiht inn,^—not (haf ia> other eon it has i'lrf-i 
dietioe. In fboa w v ffO) vvfiicli i.-veiy iihoid ^ 
slated, it apiiears linu iJie ;joe turn nim merely of le* 
venm^, ai;t] nothin:; i ^ ^nid aEioul eipiitrddi; jnrisdution. 
All Uie p(J^^se^s^^>i^s ul' the (down arO;, in some sense 


rcveinun 


^‘ihinhat isidhsrind ofadHerl ot [lai'lh's,ihc> [nTsent 
1^, lUietlier a e- not .nado'by i\\f^ bib 


ii,'\ i Vuu. )'J( 
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agniNst those parties who are already before the Coar 
It is iheir- demurrer which is to be argued—and that is 
a demurrer for want of equity, not for defect of parties. 

iThe Lronu CirA.vcELLOB* 

4 

This is a perplexing act of parliament-^scttiug out 
with repealing all former provision?, and subKtituiing 
for Uiein a mode said to be hereafter prescribed,’’^ and 
aftervyards prescribing none at alL Tho question is, 
what is the meaning of tiie act ? la it tliat tlie first of¬ 
fer shaN public, and,all theotlicra secret, till the end 
of the fiiurtcen Jays?—or that all the successive offers 
are to be made public by being afllxcd on the church- 
door, as welt as tfie tir^l ? Again, if the legislature in¬ 
tended publicity to bo given to all the oft'ei'S, but not 
the same mode of juiblicity witli reference to the sub¬ 
sequent offers as with reference to the firsC, wdiat mode 
of publicity did the legislature intend? 11 ut the act 
says nothing about publicity. It directs^tbpt all offers 
are to l>e sent in xenfetL Is inspection of the sealed of¬ 
fers to be allowed not till after the cjtpiration of tlie 
fourteen days? If so, how am 1, in making an oJl'cr 
within the fourteen days, to know the amount of the 
last bidding ? 1'lie mode called candlestick Inddin^i 
admits an oiler of so much more than was last bid, I 
understand the Vice-Chancellor’s judgnierjl to have 
proceeded on the Court having no jurisdiction, regard 
being bad to the powers of tlie commissioners under 
the actj 

The SoiicUor^Gcncrai^ in reply. 

To follow tlie order adopted by the adverse party, 
in considering^the questions which have been made in 
this case, 

First ^ 
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Firsty Has the act of parliamept prescribed any cer¬ 
tain mode of making an offer ? The only thing pre¬ 
scribed ia that the first offer, which is for that purpose 
to be made publw, be the minvnum^ upon which every 
other person is to be at liberty to make advances to 
whatever amount they please. It is the imperative 
duty of the commissionerG to take care that the public 
shall have the advantage of the highest offer. There¬ 
fore, whether they are right or wrong In the decision 
they have come to in the present case, there can be no 
doubt tliat they have acted properly in abiding by tlie 
liighesf offer, supposing that there is any question about 
it. Else, it might have been said on the other side,* 
you liavc taken upon yotii'selves a very serious respon¬ 
sibility in rejecting the oiler made by Ixtat They 
therefore took tlic opinion of the law-olTicers of tlic 
Crown, and acted according to that opituon. The 
utmost that tan be Imputed to them in a mistake of 
judgment on a quof^ticni of diinculiy. Nor can any 
blaineaitach tp them in not having communicatc<l to tlic 
platniifl'the offers made subse(]uciit to his own. They 
were iheuiselvc^ to judge of those oflers, mid onglil not 
to have disclosed more tlian was strictly necesSiiry to 
satisfy the plaintiff that his w as not the highest offer. 


1817. 


o. 

Stewauu* 


f jct US next consider the object of the act of parJia- 
niciit. It directs that the first offer made shall be pul>- 
Itcly fixed on tlie chuich-door, as the basis of alt sub¬ 
sequent offers, but says nothing about the subsequent 
offers, and is absolutclv siLerit as to the mode in which 
they arc to be made. Whether, therefore, it was in¬ 
tended that they were to Ikj public or private, tlic plain¬ 
tiff cau have nothing to say on that subject; for his own 
offer was a private offer^ The main argument, how¬ 
ever, was, that it is contrary to public policy to receive 
^sucli ua oHIt as and that it would deleat tfie 

2 object 
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1817 , oljjoct of ibe by wluch \i was intended Ifial 

JjHidtT slioidd liavo tlin o])portiiiiiiy of foiiniiij^ a ikdi- 
ijeratc ofdiilon ai? to value, S:c. JVoin the jimoiint of 
Sii:MAuj )4 o/feirs already made, TViit why in this intention im¬ 
puted to the act ? The tei^isliilni'c could never njciin tr 
dopFivc the jnibjh: ol' any tbir advantage tinu misfit be 
fli i'ived from con][jrtIuoii* VVhat in there inindr bs Ihi?: 
inotle orcoinijetiiiun ? ^riie ptaintift bi[]^ si:;! % i>f ? 
abfive the fiCht cdlbr, isinL w)|hooi kiio^vine Ihj 

* si 

amminl oj'liis bidi’i:|i;. rJlouK the tpK'niioJj o-' vab'i 
be ib'tenidncd b\ tt;e tdlbrs junclr^ and tin n sa r. , ^ ^ 
“ w iM ^jve one more tbi.o the v^dhe, :ih d;jk-' - 

* nibiod bv (Fit! hir.honi odor/' Jt an object to hint 
much iinportanco. that hi' will not ilie ubot^-L 

real valnoj buL nioie Jhait tbo rc'al v;du/f ' 

acquire it. Why is the piddic to lie deprived <A‘ (hi 
benefit: The aet mcjmt notbiof:^ Itas t:: procine Ibr bi 
jiiibbc iFie grealcsl pos-sible jn k'o that ^Iiut4Ul Ivu odcrevi 


l'')ierj conics the second qnestitm* tiiei< 

has, ov bus not, been an acluiil eontractTb-e an- 
of patliaineiU^ 111 vvordh, iiiilaeib slides it t idy as Vii 
certincatc of a conlvant : bnt it is tbrio'£^bonl ivenICid 
in ellerl, as the coidiail jUelb ho cOiiniJiEi ^lone: 
are emponciTd 'Mo contract and ai;ree witii ^he ‘‘ 
S[?i] fda‘riiiii‘ (ho hi'^hesl pr/v/’ 7'iit: ekar :,k>ne <!t.r 
not coiirditufe the compact, Anoiher act is leqinceo 
io ^ivc it that cllect: and that acMs the ;^ian(iiin^ liir 
cci'Liticalo, The cojitract, and the corlincaic lif cfin 
trad, are there lore only dideieut terms ii^ed aiib le- 
I'crcricc to the same Lihn^,—nnd llial is, the acluai coii 
tract, Tlicrclbrcj this is, in etTecl, a bill lo notiipe^ 
the com mi oners to cuicr iidu a conlrart, not lo jjer- 

Ibrm a cob tract already entered hitO, /icid iLis ^il'r 
^ailauvijl casi'could be nnub Jei lu >i. 5H isu *,,onrt i 

Ji’U lall.i! n|h>h U> dcchlei v\onbi ne Jieit Sniv, mi fse f 
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they mifijlit bo couipcllctt to exotute by a fmtndfinms^ 
but not in the jiroscnt course of procootlin^. 


Rut, thinlly, supposing wore a bill for tlie per- 
fin'mnuce oF u routrnct alroiuly cntcicd into, whether 
tlio Co lilt can compel tlicse eojii!iiiH>loiieis, not as 
trustees—for it i ^ :i fiilbicy sit to consitk-r tliririj—Inil, 
ns for 1 he Crown, lo pm ibrm wiu ii :i contract ? 

The property whic!! is ilie subji^cf of it wah in (fn* 
Crown, ami never clivested tnii of tlie Crown till the 
completion of llie contract^ if the coni net incleecl is 

conipletecL What is the Jillercnce bctwc'cn tliese^ 

■ 

comtuissioners and other mere o^Iicoin of ^oveninienl 
it may s:iiely leid down na ii projxisition, 

nolwiliistandiini nniny evtti^plions, Mint an iip-eejiicnl,, 
iu Older to call for a s jjceiiic pei f^rjnaiire by the decH^e 
of tfiis Court, nnr’l l’'e sUl'Ii :iti ajiiv'c meal as inii^IiL 


have [jomi jiijacie (be sjibjeet of an I'eijon at hiu% "I'jie 
cii^e ubich lias been doc^s md meet it, if ^/. con- 
tracts with Ih and fl. with f'„ friie, /L eaniiol have'an 
action ai^aiirst C., Imt he lias Idn aclioii ay[aiasl Ik 
l^iie subjcfi-njidfr! of the contract is there Fore the 
^roiind of an arlion. So f^.r tVcmi oversetting, the rase 
so pul iii absolutely an itluslrntion of the ibictrliu: f:on* 
teiuiod for. Tlien, &111C0, arcordiog to 3 hinWufh V 
iluhUmandy find the (‘iher ra'^es citrib an ariioii ontild 
iiot have been lo'iiidaincd in Ibis en.^e, s 1 neither cao a 
bill be siifiportod. 


mi. 

WlI.LJAMS 

Sti^wauo. 


Then, have these conftt’i^siom'is t'le power to drciiU 
wjDioiit any :ipjM‘a] ' 'fijal depends upon (lie act id 
parluiiucnt, wirrh Pais tiolhing of an appeal i-t sock 
cases as the [n'eseiit, aU];ongh it makes >eiy jieeuliar 
provisiooH for appeals ia cte-taiii other cases which are 
tliereby iJ[iecitjed. (a) Now (he very circutiistance of 


(f/) Soi: Sc( Tj:!. cl lo Ifo. 
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an appeal being given in these specliied zws marks an 
intention to exclude it in this,' which la not fipeclOed. 
In the present case, no fraud is imputed to the commia- 
stonerjj, but only an error of judgment 


Lastly, that all matters touching the revenue are pe¬ 
culiarly appropriate to the Court of Excheq^uer, is a 
principle clearly laid down by the Lord Keeper in the 
case Cited from Vernort. And that the present b a case 
of revenue is evident, for what the bill seeks is to de- 
prive the Crown of the beiieht of tlic excess of /j/rt/’s 
ofier above This comes diiectly wilhlii tlte 

^dbtinctioii of lionet v. lifjwiori («), commented upon by 
the Master of the Rolls in Priddj/ v* J^ose, (6) And it 
was upon the same principle that your Lordship pro¬ 
ceeded in a late case where the Commissi oners of the 
Transport Board were made parties* (c) 

The LoitD Chancellor, ' 

This is a case of great public imporhince, and which 
requires considerable attention, in order do come ton 
right decision. The bill is very skilfully drawn, so as 
to avoid putting the Court in such a situation us, upon 
a demurrer being filed, to take matters for granted 
which are not strictly matters of fact. Thus, as to the 
contract with isted —after stating only that the com¬ 
missioners allege such a contract to have been made, 
it charges that the fact is so, ISo, it represents tlie 
plainlid' as being the highest legal bidder; and, if it 
said no more, the demurrer must be taken as, in point 
of law, admitting that fact. But then the bill proceeds 
to state other circumsLances raising a question of law, 
whether the plaintiff *s is, in fact, the highest legal bid¬ 
ding?—And thus the admission, which would other¬ 
wise follow, IS rendered unnecessary* 

(a) 1 Ves* 331, (c) Thar^ar v, 

fi) Aule, u. S6* aulCj P* '-iO- 

With 
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With regard to the act of pBrlianient*“as 1 under- 1817. 
stand itj the act repeals (so far as it docs not expressly 
save) all the provisione of previous acts. There was for- 
merly an annual act, because the tux itself was only Stev'ARi>* 
annually granted. While it remained annual, it was 
vested in, aid made payable to, the Crown, and, 
though called a land-tax, it was primarily chargeable on 
personal estate, and the deficiency only made raiseabJe 
out of land. But when tlic act passed to render the 
land-tax perpetual, it became expedient to declare that 
certain other taxes, which had, up to that period, been 
perpetual, should be made annual, for the sahe of beep¬ 
ing up the security which had been before aflbrdofl t^ 
public liberty; and then all the provisions of the former 
annual acts, except so tarns they are expreissJy saved, 
were repealed. 

Now, as^o what constitutes the contract under this 
act, it seems to me, that you must either admit that the 
highest offer VI itself constitutes the contract, or that the 
gffUit of the certificate is that wl^ich is meant by t)ie 
term “ contract,” Now it is to be observed, that the 
clause of the act referred to («) presc^^bc^^ two different 
modes in which the purchase is to be effected, in cases 
where the amount of land-tax proposed to be purchased 
does, and docs not, exceed 

[llis Lordship then read, and commented on, the 
provisions of that section of the act. j 

As to the <|uestioLi witlt reference to the publicity 
intended, or not intended, to be given to the proceed¬ 
ings here speciQed, it appears to me that, not only 
publicity IE meant to be given, but the very species of 

(n) 4% Q* 3* Ct lfi4. See aate, note, p. 473. 

publicity 
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puMicily Mionnt pointed outj in ix^forf^nce to the lirst 
olTuj-. Andj on the subject of tlic oiTcr which h to have 
the profercncc, whnt 1 collect from the whole clause^ as 
to its meanin^^ is^ that the per?iOii who, within Iburtccn 
days afltn- llic tirst oder alTixed to ihechurch-door, shall 
make the is tlic person entitled to call on 

the commissieiierH tocoHtrwri with him for the purchase* 


Now it is stated in the bill, as a fact, that the tirist 
oiler, or pro;)osilion, was made l>v notice of 

whiclk oilier {amendecl, or n<it, as the cnnimissEgnor-^ 
have judged proper) ^vas duly affixed to the 
chindj'dfuir according to the directions of the act. 
Whether it nas kuicy, or ^iny particular cause or iii- 
ducGineut, wiuL'h prompted liim, it is no matter; but the 
iact appears to be, that, withiiii iTie fourteen days pre- 
hcribed [jy the act, t!ie plaiiilid' (/*7/^W^.v) caused a 
cruiiniiiutcailou to he iiiacle to tlie coa>missioiieis that he 


w'as ready togiv<>fiO prrrcfit, moie than the amount of 
propoTitioa lor the putdiase ot >tljo land-tax 
Ihi- which the oUbr wati iinulo. l.i what tiuinner thin 


conuuiihicatiou itjado to the coimui'''.io3H‘rs does not 


appear by llu: biU, vvbi^li t Ip^v it v;as made 

according to the dwccMoii^ of 1 he iK f * 1! loH'evLr, other 
oilers were riind<- ibroihrr piem^e^ in thc.stnie parish: 
and uj)on all tJiese oilers the pbuTitiH' math! a suiiilai’ 
|iro]?osjtion to the commissioners of an advance of 60 
ptr '^rben c^imo oiler, which (Ibr the pre¬ 

sent) 1 111 list take, as rejircsciiled by the bill, to have 
been an oiler to give one pet' t tnL above tlie oiler of 
any other person,” however high or lovv it might be. 
Now, it is argued that the oiler so made by htrd tioes 
not displace the oficr made by tlie plaintiff', ilr.sl, be¬ 
cause inejilions no specific sum above which 

t|ic‘ advance is proposed to la: iiiade^ and ni^xl, because 
oiler was not a publfc otfer. As to the last prn- 
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Vfosilion^ il Tory clifTicuU fi>r niP Ift sec Uio ^roumls 
upon ivpjioh if is meant to bo oonlcjided. Tiie act not 
oiity provides publicilyj luU il describes llic very species 
fit publicity to bo ^iveri to Llic first oiler; luul, beyond 
tliatj it J$ silent, conlaining uotEtin^ from which an 
inference cno be drawn us to ils jileaning with loappct 
to suIjuh] i^ont offers. If tlie act did (ns I cannot find 
that it does) rcfiiiiie the same species o['publicity to be 
^iven to all subsorineut odbis, na to llie first, Ibe ohjec- 
fjon which is on this "round made tooflbr would 
Ofjuiilly apply to that made by the plaiittilf K it rc- 
j]wired publicity^ wrfhoul rcfcj’ciice Ji> the particular 
species of publicity, ’^fill it k not stated hy the bill tliai 
the pluintid 's otUu' u as, in uiiy bhape, publicly iimdOj 
and the ssinic ohjecdon wouhlapply for xvantofits beinj; 
Ko slated, ll has been arr^ned I hat juiblicity orbirldln^ 
is to be riilbrred from tire m ccssity ofil la order to carry 
into Hlect Hic general riilentiou of the legislature in 
pa!nHinf!^ the act. Hntj aUiioii^ji it [nay peiiiaps be said 
tbiit ibe cbi in < j ncsl ioTi lU Id lia v.:! JlVSi bet ter wunled 
if il bail conlaiued exprc^s-^iojis deceive el’rpR’.tioijj 
il l!oc^^ not appear (o me, eillu'r that the neeessily is ^o 
obvious, or tiiat tlic cbiuse dues-, iii facl, contain ii\)y 
o.’t]>ressiuii:t indicative ul' such a lueaniM^. 

Thou it is said, this ollei- of is not n sprei/fe 

bidiliu" ultliin tlic intention ol the le^lsiatiiie. Hut I 
cannot Iniii" my mind it) lhal concSiiHion* 'Vhe iTdcn- 
tion of the Ic^ishiLure was thal tlte hr^lusL oiler iiiado 
williiii the loiEitecu day^i hiifudd be rjilillcil (o I ho coir 
buct; and it is iiiip()s.sibh^ to say tliat, il' tiO ptt r/vn* 
above the lirst offer iva& the 1 li^host oiler uia<le hefoie 
fstcff s, the offer of one prr cotL above the iu^lie^l, is 
not A still higher olfer^ 

jJut it h suidj the legislature meuiil timt the sale 

should 
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ehoulJ be ^ conducted as to give tlic parties intending 
to bid the benefit of the judgment and experience of 
ot her^f If the legisla tune £0 mean t, the legislature ought 
to have so provided; nnd^ if it is intended to say that 
the legislature ought to have provided otherwise than it 
has provided, that proposition isat least intelligible. H ut 
the legislature has not so provided. The mode com- 
plained of is not, in point of law, objectionable. To 
say that il is different from tho mode of sale by a public 
auctiun is nothing. The act provides differGut modes 
of selling in diHorent cases. In some it has actually 
jirescribed the mode ofsaJe by public auction—in others, 
hi the present,) not. At present, however, T shall 
say no more on this part of the subject* 


On the other points which have been submitted to (be 
Court, much learning has been displayed m argument, 
and there is much necessary to be conS'Idcrcd. On 
4jcse points, therefore, I shall say nothing, till 1 have 
attentively examined the grounds of the 
lor’s judgment. On the question of jurisdiction, sup¬ 
posing tlmt the plaintiff could mako good his case on 
the merits, \ should be sorry to have it understood tliat, 
if tills Court Lb incompetent to compel a discovery, some 
other Court may not be competent for that purpose. 
Also, with reference to (he question, whether (bis is a 
good demurrer of the commissioners alone, considering 
that tlie bill is ngninst the commissioners and Ist^d 
jointly, I wish to defer pronounciug any opinion. 


iJifC. G, ^ r 

The Lonn CiiATiCELLOn. 

Tills case comes before me upon a bill filed by WiU 
litmis against St^ard^ and three olberR, commissioners 
under the act of 4S Geo^ 3. for the redemption and sale 

of 
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of the and against another person named Islfd, 

the prayer of which biJl I shall read In the precise words, 
because I think it ditHcult to be reconciled with the 
difiefcnt provisions of the statute* 


1817 , 


Williams 

t?. 

Stcward* 


f Hla Lordship here read the prayer of the bill^ which 
see before, p* 478*3 

Now 1 find it very difRcuU, under the provisions of 
this act, to decTaro that /sied ts no purchaser, and alro-* 
gethar inconsistent with tt to declare him a trustee for 
the plaintiff; and the bit), wticn k goes on to pray that 
he niny, as such trustee, be decreed to convey to or for 
the benefit of the plaintiff, is still moro at variance with 
Ihc terms of the act j for, if I niiderstand the act rightly, 
it appears to me, that, in execution of tlie powers vested 
in them hy the act, the commissioneis have no convey¬ 
ance to make;* but it is so contrived as, without a con^ 
veyance, to vest the property in the purchaser from the 
moment of the registry and certificate being made, either 
absolutely, in case of redemption, by exoneration of the 
promises in his hands from the land-tax: with which k 
stood charged previous to the redemption, or, in case 
of purchase, by entitling him to demand and veceivo a 
fce>fartn rent c<)ua1 i name uut to the land-tax purchased* 
Now, if the plaiiUiffcati make out that Isisdh a trustee 
for him, then it undoubtedly follows that Iskd is bound 
to make a conveyance to the plaintiff as his cgsIui que 
trusL But no power to make a conveyance U lodged in 
the connmieEioners; and the bill creates this diflicuUy. 
It insists that the contract with htcdh Illegal and void, 
yet at the fame time represenU him as a trustee for the 
plaintiff by virtue of the contract — two propositions, 
certainly very diHicult to he maiulDined together* 


Before 1 come to consider the provisions of the aetj 
VoL* HI* K k it 
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it nccessnry to observe^ that the land-tax^ till re- 
deemed, lielonge to the Crown, charged upon and 
payable out of lands and hereditaments, only in aid, 
and to make up the deficiency, of personal property— 
that JH, it so belongs to the Crown, for the benefit of 
the public* This*, then, is a demand against the com¬ 
missioners under the act, as servants of the Crown, on 
behalf of the public; and one question is, whether 
the biU can be supported against them in that capacity ; 
the other being, whether, in respect of Isk(Ps purchase, 
his was an offer made according to the terms and pro¬ 
visions of the act, so to be valid and binding upon the 
^ commissi oners* These two considerations appear to me 
to embrace all that Is now iii dispute between tlie parties. 

1 have considered the act most attentively,an J it is my 
opinion that no man can say,after a diligent perusal of its 
enactments, that tfierc 4 I 0 not arise a gft;at many dilTi- 
cukies, in various parts of It, as to its true construction* 
The act sets out by noticing many former acts, from the 
3blh to the 41st of tlie King, inclusive, and expressly re¬ 
peals all the provisions of tliose tbrmer acts, save in such 
ca^esas are Ibercinakcrtucotioned; which excepted cases 
do not extend to any contract, sale, wKicli should be 
entered into at any time subsequent to the24tli oi'Jrme 
]S02, hut every such subsequent contract, &c. h to be 
made according to the provisions of the new act. Cer¬ 
tain commiebtoners are then authorised, and variou!? 
descriptions of persons, bodies politic and cnrporote,iScc, 
empowered, to contract according to those provisions, 
the terms of wliicb nre afterwards expressed to be con¬ 
tained In corlain Echcdnlcs annexed io the act; arid it is 
very remarkable, on referring to these schedules, tliat 
we find in none of them any form of contract whatever, 
unless tlie certificate to be granted by the comniissioners 
in the several cases contemplated by the act, h to bo 

2 CO Jisi dared 
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ronsidorfd J3t% in itscJf including sucli ronn of contract. 1 
Hhoutd say rather, that there ib only one special case in 
which the form of contract is ejcprtwd to be given^and 
that is ill schedule (G) purporting to bo Form of 
contract Jbr sale of Crown lauds belonging to tlie 
Duchy of Ltancastcr,*^ As to all other cases wbateyer, 
the Contract must be considered as completed, either by 
the highejit bidding, or by the com mis si oners’ certifi¬ 
cate declaring that they have contracted. There U also 
a distinction between the tmturc of the consideration to 
be pEiid ibr the redempljon or purchase of land-tax not 
amnuntingto per and tliut to be paid where 
the land-tax cixceeds such amount.— In the one case, jt * 
is provided that it may be cither in stock or in money; 
in the other case Jt must be ib stock only.(/f) 


isn. 


WlLl^lAAES 

V, 

StEWAnp. 


Now, with regard to tlie ?54th section of the act, the 
construction of ivltich ii^ iindoubterlly adeitded ivith 
many diJliculires,^persons def^iroiis of ])urch^l^i(N,'■ are 
thereby direded to prcnlucc u datement orMchediilo of 
the btid'tax proj^o.^crl to be purchased, and of tfie lands, 
$CrC. whereon charged, to the commissioners of land-tax 
or supply, who thereupon, nsccrtnbi the 

amount/’ i^c.arul who s/mli grant u ccrtiJicatc thereof 
in (he form of schedule (A).” This, then, 1 apprehend, 
the said commissioners, uro compellalde to do by 
although certainly this f-oiirt Jms no autfto^ 
rity to compel them. ’'I'he person^j applying are (hen to 
produce (he certificate so granted to tlie eonunissioners 
tind«r tlie act, who ni'o md/ioris^d and to 

examine and ameiul tlie^^ame (if necessary), and cause 
notice in writing to he fixed on the church door, of the 
er —►(and this is tlie first time that the word oflbr” 
is used) made to purchase such land-hix least 

((:;() Hec Sects. ^2, 23, aud Seeb 154, itb« sup. 

K k fourteen 
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fourteen days before any contract shall be entered into 
by them for the eale thereof/^ Here, although the 
^vords leave it very much to cunjccture as to the form of 
the qfjrr intended, yet they havo very accurately laid 
down in what manner the property^ which Is the subject 
of it, shall be dc^cribedi Certainly it is of necessity 
that this first oiler should bo pablic, or to be made 
public; for the commissioners are expressly directed to 
publish it, by causing notice of the offer (which must 
mean, of the terms of the offer,) to be fixed at the 
church door, fourteen days, at least, before any con¬ 
tract entered into, 'Xiul, with respect to a second, 
third, or any subsequent, olFer, I profess I have been 
unable to find a word of enactment oither in what form 

H 

or manner such offer 13 to be made, or whether public, 
or to be made public. If, therefore, those offers arc 
to be kept secret, or if they are to be public, or made 
public, the reason, in either case, must be to be found 
ill the general spirit and tenor of the act, or in the pub¬ 
lic policy and propriety of the thing. 


Then follows the direction that, if no other offer or 
ollbrs shall be made, witbiii the fourteen days, exceeding 
the price first offered by one leust, it sliall in 

such case be iaiofid for the coinmisaiaziers io contract 
witJi the person or persons first offering, according to 
the directions of the act^'—which latter words we can 
understand in this place, as relative to the oflcr made, 
because the manner of making the offer, although not 
the form of the offer, is specified in the directions pre¬ 
ceding—hut (it gocF on to say) if any oilier person or 
persons shall, within the aforesaid period, offer to pur¬ 
chase at a higher price by one per cenL above the first 
oiler, it shall^ in such case, be lawful to the commis¬ 
sioners, and tliey are thereby req^uired/'to contract with 
the person or persons wh^ sliall, within such period, 

offer 
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offer th e h igh e Bt p rjce^ Theise words, taken ilr ictly, 

would imply what certainly cannot be taken to be their 
tneaniog Judicially; for, literally rendered, they would 
exclude the person or persons first oiFering from making 
any advance upon their first offer so affixed to the 
church-door as before mentioned; whereas, in a judicial 
sense, they cannot be considered ns intending anything' 
but that, by the notice being affixed to the churck*door, 
the sale is (to use a vulgar phrase) set a-goi ng, andtkoEc 
who have bid a first time may go on and increase that 
bidding from time to time, still, however, leaving the 
manner of making such subse^/uent oflfcrs altogether 
unde fined,"-such offers to be made, therefore, (so fur 
iis appears from the words of the act) cither with, or 
without, notice of the amount of all preceding offers 
(except the first); and the commissionerti to give tbe 
preference to that which they shall ascertain to be 
really the best offer, made within the period specified* 

Then com tv the directions about granting the certi¬ 
ficate,—the form of cerliftcate,—its prodnclKiii to the 
cashier of the Bank, or the receiver-general of the place 
or district, (as the case may be,)—tlie granting a like 
ccrlilicate by such cashier or receiver upon payment of 
the piirchase^money,—and the registry of contract in 
the manner directed by the act—(which registry may, 
] think, be enforced by although certainly 

not by any authority of this Court,)—upon which re¬ 
gistry the [^remises are to be either immediately ex¬ 
onerated, in favour of the patty redeeming, or charged 
with a fee-farm rent equal in amount to the land-tax 
purchased, in favour of the party jnirchasing,—and that 
without any other conveyance or form of transfer;—the 
mode thus prescribed being in itself to operate as an 
effectual conveyance by authority uf tfic act, and the 
exoneration being tkeroby per lee ted, or flic fee-farm 

rent 
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1817. rent tfcstcJ, as absolutely as could be done by any formal 
and actual instrument of conveyance or transfer. No 
form of conveyance is prescribed by the actj—no con- 
St£>vaic[>^ veyance whatever can be made under tlie act but that 
’which Iho act itself ipso facto operates—the parties piir- 
cbasinn; or redeeming must do so in one of the modes 
prescribed by the act, and in nootlierj—ant) that mode, 
and no otliej’j will (as the case may be) absolutely and 
entirely complete the tiansaction^. 

I shall only further allude to the several clauses in 
, the act by which appeals^ and other proceedings under 
the act^ arc^ in some cases, directed to lie made in the 
Court of Exchequer, in others^ in that of Chancery; 
forth© purpose of observing that, althouijfh the case now 
before the Court is not one of those to which any of 
these clauses have reference^ yet it would be very long 
indeed before I could be persuaded to entertain an 
opinion, that, because only particular cascs^ and par^ 
ticular modes of appeal In such cases, are pointed ont 
by the act, thereroro the legislature has virtually taken 
away llic jurisdicLlon of otlier courts of justice in 
other caties to which these provisions of the act do 
not apply* 


Demurrer to 
hitt for dis-* 
t'OTery and re¬ 
lief, if ^ood as 
lo the relief, js 
.nad as to the 
iiscoTCry also. 


I shall non' proceed to the contents of the hill^ which, 
in tlie nature of the relief prayed by i t, appears to me, I 
repeat, to have greatly mistaken the spirit and operation 
of the act. It is a bill both for discovery and relief; 
and, if it makes out a rase which would eutille the party 
to discovery only, ami not to relief, a deinurrei would 
hold j for, whatever might have been the doctrine on 
this subject when 1 first came into the Court of CliaH’ 
eery. It has long been perfectly established, iu conse¬ 
quence of Jjord Thurloto'^ decision, that the ditscovery 
is only ancillary to Ibe relief^ and that, where there is 
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no right to the reli'ef, that which is only prayed qa 
ancilbiy to it must partake of the same consequence. 

The bill states the act aa empowering persons to pur* 
chase according to the provisions of the J54th nection ; 
the appointment of the defendants as commissioners 
under the act; in whom, as in a body, the power of con¬ 
tracting is rc^preseiited as being lodged by tho act. The 
bill then states the offer dr bidding made by Siacurd^ 
who (it is true) is one of these commissioners ; but it 
takes no notice of the provision of the legislature 
enabling any two of the commisRioners to do any act, 
&C.J which all the commissioners are empowered to do/ 
The conseqiicucej howevcfj of bolding that the offer 
made by Steward was not an offer made according to 
the terms of the act, would be that all offers aubsc^ 
quently made must fall together with it. If the cawe is 
really so strong as it is represented to be by those who 
insist that a person in the sitnatioii of a commissioner 
could not bid, then the W'liofe of the biddings which 
proceeded upon that first open bidding are bad 
The sale was not properly set a-going in the first 
instance, unJ every' thing that followed was conse¬ 
quently in\^alid and void.'^Then the bill states that the 
plaintiff himself inado the highest oiler according to the 
“ directions of the act.” Now it is certainly true that 
whatever the bill represents ah Jlict must be generally 
taken to i>e true by the dejourrer; but not what the bill 
states AH inference from matter of law;—as here, it must 
be taken to be true tliat ilic plaintiff" considered himself, 
as he represents himself to IhJj the highest bidderj nc- 
“ cording to the directions of the act.” But he may 

have mUlaten the directions of the act; and it Is for 

* 

(cf) 4^ G, 3. c. IIG- s. S* as io contracts for redemption: 
but see 53 CJ. 3. c. liJ. s* 1., and 54 C?. 3. c, 173. s. 4. 
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the Court to con&tdcr what h h that the act hax reaUy 
directed on the subject of brddinga, subsequent to the 
first ofTer* I again repeat, that 1 cannot find out what 
those directions are. 1 can find nothing in the act but 
what 1 have already stated with respect to its pro¬ 
vision's; and 1 must therefore take tho plaintiff, in this 
place^ to mean onl}^, that lie was the highest bidder^ 
“ according to the general spirit and intCQtion of the 
“ legislature in passing the act»** Nowj if the bill bad 
stopped there, without saying what was tlie offer sub^ 
sequently made by I shouid have been obliged so 

to consider it; hot, when the bill goes on to state the 
^terms of Isitd*B oiTer, the question necessarily urisef, 
whetlier IslecPs was, or was not, a legal oflfer? for if a 
legal offer, it follows that the plaintiff’s was not tho 
highest; and thus the bit Icon trad ids itself Unless we 
can shew that Ist€<ts offer was ml an offer made accord¬ 
ing to the terms of the act, tl«e bijl in fact makes two dif¬ 
ferent cases, whicli are Inconeistent with each other. 

Now, upon what has been said, and nmch that has 
been ably said, as to the spirit and intention of the act, 
I do not find any thing that is lo my mind very con¬ 
vincing* I can find nothing lo support the proposition 
that the policy of the act requires the proceedings 
tinder it to be either public or private. There is nothing 
to he coliocted from any part of the act, at least in the 
terms of it, that such is its policy. The general policy 
undoubtedly was, to get the highest price for the land- 
tax intended to be sold or redeemed, for the public ad^ 
vantage, Jt is said, that a sale under the act is not to 
be in the nature of an auction, but that it ia to be con¬ 
ducted privately, eo as togiveall persons i ntending to pur- 
chai^e tlic full benefit of the judgment o fothers, and time 
to confider dispassionately whal thereat value of the pro¬ 
perty is. How far these objects may be consistent with 

each 
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determine, because 1 find notliin^^ with reference to any Wiexiams 

particular objects of the legislature- All 1 can say is, o. 


that, if it was the intention of the legislature that the SttWAflo, 
public should have the benefit of our respective bid¬ 
dings, I do not sec bow r could act more fer the benefit of 
the public than by making precisely such an offer ne that 
which IsUd has inade^. Here, afler the first ofier made 
by Stewardi the plutEitifi"comee at once with, what has 
been properly called, hig price ibr the bargain— 

his oflTerof fiO/./T^rccTif.^above offer; and that 

is followed by Isled'^ of one pet cent, above all olher^ 
offers* Now, if hltd'^ oflbr were displaced,etiU it would 
not follow that, nor be the Hame as If it had never been 
made; nor would the plaiiitinT, by displacing it, put 
himself in the situation of purchaser, becaUBc he does not 
thereby become in fact the highest bidder. Another 
has bid higher than lie; and, though his bidding may be 
set aside as being irregular, the terms of the act arc not 
complied withfthc plaintiff’s liiddingnot l>eitig thereby 
fuade Ike highest hidding. But waa /s ted 's bidd\ng really 
irregular, ascontrary to the provl^tons of the act ? Sup¬ 
pose wc admit that it was the intention that subsec^uent 
biddings sho*uld be secret biddings, might not a person 
intendiug to become a purchaser at any time say, the 
property is worth to him so much uiora than to any 
body else, that he will give onepf r cent,^ more than any 
body else for tho property ? 1 cannot find any Ihiiig in 
the act upon which ! can undertake to say that Jsted 
would not be bound by the offer he has made; and, 
tliouglk it is not otherwise necessary for nie now to de¬ 
clare it, yet 1 have stated what w, in fact, my opinion 
upon this part of the case, in order that it may be known 
what is that opinion, before the parties go any further. 

The questions are, liret, Whether the bill can be sup¬ 
ported, 
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ported, considering it as a bill against the commiasion- 
ers alone ? Secondly, can it be E^upported by rcasoit of 
Jsied being made a defendant together with the com mis* 
sioners ? 


^8 to the first qiiCBtion, there is no estate rested by 
the act in the commissioners, nor any interest in the pro# 
perly which is the subject of it. They are merely the 
servants of the Cro^vn for the purposes of tlie act, nor 
are they alone able to complete those purposes; for the 
acts which they are called upon by it to perlbrin are to 
^be Ibliowed by other atUf (o be performed by others, 
who are equally servants of the Crown with tbemselvee. 
They neitlicr have, nor can assume to themselves, any 
personal responsibility. Therefore, what they may be 
called upon to do they cannot be called upon to do in this 
court, by virtue of any authority with which this Court 
is invested. If the Court of King's Bench would deal 
with it (which is what 1 do not venture to atBriu) it must 
be by mandamus ; or, if the Court of .King's Bench 
would refuse to interfere, (as I think most probably it 
would,) then it must be in the Court of Exchequer, 
that the commissioners are to be eo called upon* 

As to the second question, upon the best considera* 
tion 1 can give the case, it does not appear to me that 
the biJIis at all the better lor Iskd's being made a 
parly to it* It represents the contract entered into by 
JsUdB.5 altogether invalid. If so, he has unduly obtained 
the certificate of contract; and, if that has been rc* 
gistered, the registry too is invalid. In short, all bis 
proceedings, from first to last, are invalid* Then the 
question comes back to fhts^ifnot a purchaser for him¬ 
self, can he be considered as having purchased in trust 
for the plaintiffs How, or upon what principle, can he 
be so considered i If hia purchase, considered as made 

for 
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for blmaelf, is invalif], bovtr can it ba valid^ if made for 
another? Dut Hhis purchase la invalid, Btill Uie plain* 
ia not the highest bidding, and he therefore cannot 
be a purchaser hy virtue of that bidding. 

Therefore, upon the grounds 1 have now atated^^it 
appears to me tliat this demurrer must be allowed. 


18IT* 


Williams 

V* 


WILKS T. DAVIS. 

T he bill stated that tho plaintilT was tenant to the 
defendant of the prejnises in question, under a 
leasef which expired at 1515, when, Eomc 

difficulties having arisen respecting repairs and dilapi¬ 
dations, the same were referred to arbitration, but no 
award was made, and it was afterwards agreed between 
them, that the plaintiff should become the purchaier 
of the premtt«es, and that it should be referred to the 
same arbitrators to settle the price of the purchase. 
The agreement was contained in a correspondence, set 
forth in the bill, and alleged to have tatien place be¬ 
tween the parties and their respective solicitors; and it 
was further stated that, in consequence and upon the 
faith thereof, the plaintiff continued to occupy the pre- 
iniaes, and caused ihe draft of an arbitration bond to be 
prepared by hU solicitors, and sent to the defendant^ 
solicitors for their perusal on behalf of their client; who 
refused to execute the same, and, in violation of the 
agreement, had caused a distress to be levied on the 
premises for rent alleged to be due from the plaintiff as 
tenant thereof. The bill prayed a specific^ perform¬ 
ance of the agreement, and a reference of title; and, if 
it should appear that the defendant could make a good 
tilk, then that lie might be dcci-ecd to convey to the 

pkintifl^ 
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cute the arbU 
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plairiti^Tj upon beln^ paid Rucb price aa the arbitralon* 
should fix; and for on injunction, in tiio mean time^ 
to restrain the de^*ndant from all proceedings on the 
distress, or otherwise, on account of rent alleged to be 
due. 



le defendant by bis answer denied the sgreemenl 


j 


and insisted on the statute of frauds. 


On an application to the Vice-Chftnedtor to dtssolve 
the injunction, which had been obtained on the filing 
of the bill, llie single'question which ivas brought be¬ 
fore the Court being, whether the correspondence in 
the bill stated did or did not amount to an agreement in 
writing within the sVatutc, iiis Honour was of opinion 
that it did constitute sucli an agreement, and ordered 
the injunction to be continued accordingly. 

Tlic question was now brought before bis Lordbhip 
by way of appeal from his ITonour''H judgment- 

T^ach and Burber^ in support of the motion to dis¬ 
solve the lujunction, cited Coo/h v, Jncksott («), 

V- Gcry (^i), and Blundeil v. BrcUargh tJiiit, where 
tlicro has been a reference to arlntrntion, if the award 
is not made in time and manner stipulated, the Court 
has in no instance substituted Itself for the arbitrators, 
and made the award. And, in Miincs v. Ger?/^ a bill 
for the epeciflc performance of an agreement to sell 
according to a valuation to bo fixed by arbitrators, 
praying that the Court would appoint a per^n to make 
a valuation, or that the valuation nught be ascertained 
in such other tuauucr as the Court should direct, was 
dismissed. 


ia) (i Vea. 34. {b) 14 Ves- 400- (t) 17 Ves- 232. 

Sir 
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Sir S. Homilly and JF^k^efd for the plaintilt: 

T/if Loud Ciiascellor, Wina 

tf. 

It haa been determined in the cascn referred to, that, DAvia* 


if one party agree? to sell, and another to purchasOj at 
a price to be settled by arbitrators named hy the parties, 
if no award has been made, the Court cannot 
eree respecting it. On the other hand, there arc caROB 
which determine that, if the parties arc agreed ns to a 
valnation, but have not appointed apy persons to make 
the valuation, the Court will itself interfere, so as to 
ascertain the value, in order ta direct a specific per- 
ibrmance. Bui the case now belbrc the Court h dif* 
ferenl from either; tlie Court being here called upon, 
not to ascertain the value, but to decree a specific per^ 
fonnance, by the defendant conveying, at such price 
as certain arbitrators named shall hereafter fix ? no arbi¬ 
tration bond having been executed, and It not being 
certain that any award will cv^er be made. The strong 
inclination of my opinion is, that such a bill cannot be 
maintained, althouglt no direct authority has been pro^ 
duced, either in favour of it, or on the other side. The 
inconvenience of such a case is such, that 1 do not see 
how the Court can in any manner interpose. This 
view of the case was not presented to liis Honour, the 
Vicc^Chajiceilory and the order pronounced cannot, * 
therefore, be considered as atFording any ovitlenceof Jiis 
opinion on the matter. 

The case was not afterwards mentioned to the Court, 
and the injunction was dissolved accordingly. 

Reg. Lib. B. fo. 194. 



510 


CASES IN CHANCERY, 



Nov, B, 


A i1«fendant 
made* party te 
a suit only in 
respect of an 
annuity to 
which ahe i^ 
entitled under a 
w 1 1 ], not all owed 
to attend at tfao 
passing tlin ac¬ 
counts of the 
general estate 
iu the Master's 
ofGce^ or to be 
paid the costa of 
past attend* 
anceSj as ne^tof 
kiti to the party 
benehdally in¬ 
terested in tfie 
residue of the 
estate who had 
Since become ' 

lunatic* where 
there isnodi. 
rection in the 
decree for such 
purpose, * 


JOHN THAUP, Esq, and Others^ - Ff.Ai2fTirFi; 

A»l> 

JOHN THARPf an Infant, (since of agej) LADY 
SUSAN DOUGLAS^ and Others, D^F^NJiANTa. 

T his woe a petition by Lady Susan lyouglas^ one of 
the defendants in the cause, that she might be at 
liberty to attend, by her solicitors, tlie passing the ac¬ 
counts in the petition mentioned, and ail such other 
accounts as should be brought in before the Master, 
and might be allowed her coasts;, already incurred, and 
jto be incurred in respect thereof together with the costa 
of the present applJcation» 

I 

4 

The suit was instituted in 1801, for the purpose of 
taking the accounts of a great Wesi India estate against 
executors and trustees (also consignees of properly) 
named in the will of tfie testator, Jofm T/iarpy deceased, 
under which the defendant, Jo/m T/iarp) who was an 
infant at the time of the suit being iimtitufed, wuk prin¬ 
cipally interested, the petitioner (who was his mother) 
being made a defendant merely as an annuitant under 
(be will. The defendant, John Tharp^ came of age in 
Mai/ 1815, In June following, be married Ludy //, 
C. /lay* In January 181(1, he was proved lunatic under 
a commission; and by an order made in the lunacy 
(9th November^ 18iG) the plaintitr, T/inrp^ was 
appointed committee of the estate, nod Lady If. C* 
T/iarp (the wife) committee of the person, of the lunatic; 
the Master being directed to enquire into the state of 
the lunatic^s fortuncj with a view to a proper allowance, 
and due notice of attending the Master thereupon to be 
given to such person or persons as would be entitled to 
a distributive share or shares of his fortune in case of 
jntestacyi. 


There 
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There was na issue of the marriage ; and the peti* 
tioner, representing by her petition a gross case of delay 
and negligence In passing the accounts in the cause, 
claimed, (as next of kin of the lunatic, together with 
her three infant daughters, his sisters of the half-blood,) 
to be entitled to examine the accounts, and to attend 
the passing tha same in the Master’s office* The peti¬ 
tioner further stated that she had accordingly instrucled 
her solicitors; to take copies of the accounts and attend 
at the passing the same, us well as at all other proceed¬ 
ings lit the cause respecting the estates in question ;— 
that the petitioner had good reawii to believe that tlielr 
attention and exertions had been very instrumental ancL 
edicient in procuring the said accounts to be brought 
forward and proceeded in, 4>ut tlij^t con si d era bla costs 
hud been incurred in consequence, and on their (the 
said solicitors) carrying in their bill of co«ts on passing 
the last account of the receiver, an objecljon was taken 
before the Master by the solicitors for the defendanti 
(the trustees and consignees of the estate) to the allow¬ 
ance of any costs, and generally to the right of the peti¬ 
tioner to attend, she being made a party to the suit 
only as such annuitant as aforesaid; and the Master 
had Bccordijigly declined to make such ailowatice* 


JSIT, 


Tharp 

IN 

Tharp. 


iifflcA and Bell in support of the petition* 

Sir A'* Romill^f and Ifornt^ eontrd. 

TAc Loud CiiANCKLLon wished to see the decree 
made in the cause, and the matter of the petition stood 
over, to be further looked into accordingly; Ills Lord- 
ahip observing that, if the decree did not provide for 
the petitioner’s going in belore llie Master, he did not 
&ee how the Master could permit her to attend at the 
passing of the accounts in his office, without at the 
same tiiric intimating (as he was understood to have 

done 
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Tjiarf. 




^one fn tfju case) that it mu&t be at her own costs. 
That, as to past costs, there was consequently no'pre¬ 
tence tor allowing them, supposing the decree to be 
silent on the subject; anti, as to making any order 
allowing her to attend at the passing the accounts in 
future, he did not see how such an order could bo 
made, without establishing a principle vrhich would let 
in all annuitants, and persons having an interest in the 
estate, to an extent which, in many instances, might 
!3weat down the entire property. That, in Lunacy, no¬ 
tice ja given to the next of kin, and they are allowed to 
go in, not by virtue oC any right under which they can 
^claim to be entitled, in respect of their contingent posai^ 
bJIities, BO much as for the protection of the Court, and 
to assiat the Court lu watching over the uitcrests of the 
lunatic. That in a cause, on the contrary, although 
the old rule that all pci'sons having any charge upon, 
or interest in, the estate, however lumierous, must be 
made parties, had of late years been dispensed with for 
purposes of convenience, yet it might often be provi¬ 
dent to make a single annuitant a party for thu purpose 
of taking the accounts so far as may 1)0 requisite. But 
it is not Uiercfore necessary to burthen an infantas 
estate by allowing the atteiidnnccof an anrinltantat the 
passing of accounts to which ho is a stranger in point 
of interest And, it being still insisted that the peti¬ 
tioner should be allowed her costs in respect of past 
attendances, His Lordilnp said it did not follow, that, 
because the Master had permilied those attendances, 
when he need not have permitted tjjcm, the estate must 
therefore bear the burthen of them. 


1 do not hear that the subject of the petition was 
mentioned afterwards. 

END OP THE TinnD PART, 

1 
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57 Geo* IIL 1817. 


The ATTOaNEY-GENERAL, at tlic Uelalion of 
the RECTmi mi\ SCHOLARS of EXETER 
COLLEGE, OXFORD, ' - 

AND 

SIR WILLIAM GEARY, Dart*, and Others, 

Defendants, 

Ift/ormatian and Biil. (a) 

B y indenture, dated the S5t|i */«iie 1715, between Grant to trns- 
Hugk ShoTtridge^ D* D* of the one part, aod and their 
certain persons therein named, on the other |Kirt; it was 
witnessed, that the said Hugh Shartridge^ for settliEig the 
manors, &c- after mentioneds upon the trusts therein- 
after expressed, griiuted to the several persoiis*(partieH rents and pro* 

___fits, to rjiiaeaiid 

pay certain an^ 

(n) Thh case is referred to, ante, p. 4 ^ 5 , nual sums for 

VoL* IIL L 1 thereto Re beuefit of 


1SJ7* 


Roll?* 
June 30, 



514 


CASES IN CIIANCERV. 


Attoiiney- 

Geneuae. 

V, 

C EAR Y. 


1817. thereto of the second pnrt) and their heirs, divers ma-' 

iiors* &c. in the counties of Surrj/ und Ilertfordj to 

hold, &c, to the use of the grantor for lift?, and, after 

hia decease, to the use of the said trustees, their heirs 

and asbigns^ upon trust, out of the rents and profits to 

the Hector and raise and pay 200/, per anuum as foltows ; to the 

Scholars of Bnrsars of Esrter CoZ/rgr, for Ihc time being, lOOl.per 

Bxeicr CoUege^ aitmtm for tlic use of the college for ever, to be applied 

and as to th« therein directed ; nnd the remaining lOOf, per annum 

residue, after . \ i ^ 

taxes charges certain person'! therein named, tor twenty years, to 

ofrepairSf ^c. placed out at interest as received, mid he laid out 

deduded, to be tprincipalanJ hiterest), us there sJiould be opportunity, 

yearly paid to *1n the purchase of four ndvowsoiiri, which should be for 

and among the tJje benefit of, and settled on, the Rcclar and Scholars of 

vicars, for the Bjcelcr Coilfgi*, and f heir successors IbreVer, who stiould 
time being, of 

four wvcral parishes, for the ^ugenentatioti of their respedive Itfings; 
they, the said vicars, to collect the rent!! and account wdlh the truiitees, 
to view the estates, and take care that the same be kept in goo/1 repair 
hy theteuaui!^; with a declaration, that it sliouhl not be lawful for Liie 
trustees, during 40 years, to cut tlmher, except suth as hliould be wimled 
for Hie necessary repairs uf mills, {cc, fliid other sippiirtpiumrns bniong- 
ing to the states, mid except such youi^g ilabs and tillej^ iu the woods 


in Ilerfjbrd^ as should be necessary for seIJing iho niiderwnod ; and, 

after the cipirntion of the 4u years, then that the tiuf^teoi should luive 

power to cut as they should think ht, and pay the produce to Lfie said 

Hector, &c* of B^eicr CoilagCy as a fund for the augineiitsition of the 
* 

librnrv. 

I 

Held that, hy Iho construction of thodeed, the estates were giren as 
one fund for tZie benefit of two distinct institutions,—the whole to be 
managed for the benefit of both, in e due course of provident owncr> 
ship ; that tZie trustees were not rebtraiued, after the expiration of the 
40 years, from cutting for the purposes of repairs ^ nor from cutting 
timber ou one part of the estates for repairs on anothor part; nor from 
eelling timber when cut, andopplying the produce iu necessary repairs, 
so long only as they cut uo more timber on the whole property than 
the repairs on the whole property required; aud tliatthc power of cut¬ 
ting young slabs and tillers slHl continued^ with the qualification an- 
nexerl to lt« 


hold 
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Imld and enjoy the same according to the usual course 
ofother benefices belonging to the college; andj after the 
expiration of the twentv years, then lo pay the same to the 
rector of the said college lor the time being, (or the use of 
the rector and fellows; and out of the remainder of 
the rents and profitHi to raise and pay p^y mnium 
to certain persons tlierein named (br their lives, and, 
after tlic decease of the survivor, to the rector of the 
said college for the time being, to be applied as Ihereln 
mentioned: And alt the residue of Uio said rents and 
profits, “ after all faxes, charges of repairs, and otlier 
necessary expenses rehiling tothbsaid premises, or in 
pcrtbrmance oftlic «iid Inisi, v/ere])aiij and allowed,” 
to be fioTii tbne to time yc^arly paid to and nmoiig the 
vicars of Guiit i4CittIu:rhf'nifj and 

Shaffordy for tlic lime being, e 4 unlly, slure and sliare 
alike, tlio better to angineiit t!ie yearly uicome of their 
respective vicy*ages, snbj.'^ct ta t!ie and 

poiiiliuents thereinaftermcniioned; the said virars alter¬ 
nately to co!Iceland receive the rentsi and profits, and 
give receipts, and tlienn/Ul pay Ihc several siiio!; by the 
deed appointed, and accun ntJei the same with the trustees 
(ivho were thei uby authorised to call the said vicars to 
accomit on MiMsummer^da^ yearly)* And theSiiid vicara 
were also yearly, in the alternate course thereby pre¬ 
scribed, to view the premiseiij iiud take cilectiial care (bnt 
the same were kept tn good re[)air by the tenants; 
and^ if any repair^^ should lie wanting which the tenants 
should not be obliged to do, then to give to the trus¬ 
tees a full account thereof in writing, that immediate 
cate might be taken for amenduig and making good 
the same; the charges of the ^nid vicars in and about 
the said matters to be allowed them out of Ihc rents 
and profits* And it was thereby further declared, 
“ that it should not be lawful lor the trustees, at any 
“ time during the space of forty years nest after 1 ho 

L1 “ death 


1817, 



A'TrORNXV'- 

Genccial 
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“ death of the grantor, Co fell; cut down, gruh, or dig 
up nny of the timber, or timber-lihe trees, then grow- 
ing, or that daring the time aforoaaid should grow, on 
the premises, or any part thereof; but only such and 
so much timber as should be wanted for the neceasory 
repairing of the mills, farm-houses, and other appur- 
** tenances belonging to the estates: and also except such 
“ young slabs or tillers of oak growing or to grow in 
ihe woods in the said county of Ilerfjbrdf as should 
be necessary, from time to time, for better celling the 
underwood thereon, each fall, and no more; but, from 
^ and after Ihe expiration of the said forty years, tlioii 
that it should be lawful for the trustees and the sur- 
" vivor, &C*, and they and lie should hare full power 
and authority, from time to time for ever afterwards, 
when they should think fit, to fell, cot down, grub up, 
“ sell, and carry away all or any part of the timber 
that fshould be growing ou the premisea, or any part 
thereof; and all such monies tlmt should arise, or that 
** the eaid timber thould from time to l.'me be sold for, 
E;1iould, from time in lin;e, and for ever, be paid unto 
the said rector and follows for the time being, to be 
** by them laid out in buying books to augment the 
public library of the college, and to be jplacedand for 
“ ever kept thereinwith a power for the trustees to 
lease the estate (except certain woods and underwoods 
in the parishes of WeUx 0 ^ti^ and HariwQrih^ 

in the said county ofwliich elioutd be kept in 
hand for the better prceei^ation of the timber), for any 
term of years not exceeding twenty-one years in pos* 
fiession, &c* * 


In 17^, the grantor died; and, after his death, the 
trustees entered, and by them selves, and their success¬ 
ors duly appointed, had remained ever since seised of 
the estmteB in question. 


The 
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TlieinJbrtnalion, Jiled against the then trustees, aiid 
against the vicars of the four respective parbbes named 
in the deedj prayed a declaration that the trustees Ibr 
the time heing^ or the vicars for the time being of the 
aaid respectlre parishes, had not then, nor at any lime 
since the expiration of the fbrty years, had any right 
or power, under the trust deed, to cut timber, either for 
the purpose of repairs^, or for sale and application of the 
money arising from sale- to such purpose j or for the 
repairing, or keeping in repair, any houses, tnille, &c., 
ill any other county or parish than that in which the 
timber actually grew or was produced; or to cut down 
any slabs or tillers growing in tfic said woods, excepP 
«»uch as (according to the custom of the country, and 
the true meaning of the trust decd> ought to be so fcJIcd 
or cut down as underwood, and as were absolutely ne¬ 
cessary for seUing j^uch underwood i and an injunction 
accordingly,* 

It appeared that tire trustees, and not tho vicars, 
being considered aft having, by^ tho terms of the deed, the 
power to direct and regulate the cutting of timber, the 
vicars had accordingly been in the habit of applying to 
the trustees,*from time (o time, when timber was wanted 
for repairs, mid of receiving and acting upon their 
directions. 

The cause now coming on to bo lieard, Hariy 
and Couriaia^^ for tlie relators, stated the questions to 
be, First, whether, aller the expiration of the forty 
years from tlie death of the grantor, it was competent 
for the trustees to permit any timber to he cut for 
repairs ? Secondly, if it were so, then, whether the 
supply of timber in aid of repairs was not utorianUright, 
confined to the specific land on which the timber was 
grown ? Thirdly, whether the defendauti, the trus¬ 
tees 


)S17, 

A-CTOmNEV- 

Gcksusl 

p. 

Gearv. 
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tees Hears, or either, had a ri^ht under the deed to 
setl timber, and apply the produce in purchase of other 
timber for repairs ? 


Geauy. 


In support of the proposition, that after the expiration 
of the aforesaid period, the College becbine entitled to 
all produce arising from the sales of timber, they repro 
sented that, by the deed, the expenses of repairs were 
expressly provided to be paid out of the rents and pro- 
iiU of the estate, other tlian the timber, the tenants 
themselves being directed to a^siiTne the oblfgatioii of 
repafriog ; or, ntTiN*eTrnf% that the deed gave to the 
trustees, See. no right, (after the forty years) to cut any 
more of the timber th^n was actually wanted from time 
to time, and was ki its Kind fit for tlic repairs of the 
houses, mills, buildings, and fences, on those parts of 
the estates on which such timhe^r was grown ; that, at 
any rate, they were accountable for the vEfSue of so tiiuch 
of the timber cut on other parts of the estates as wais 
not adapted and actually applied to Ihc purposes of 
Tepaifs, or as exceeded jvhat was necessary for re])airs 
on those parts of the estates on which mich limber was 
grown respectively; that they had no j ight to apply atsy 
part of tlie money produced hy sales of ttoiher, iij any 
repairs whatever; at all events, not in rebuilding 
houses, harna, &c*, which had been destroyed by tire, 
and which ought to have been kept insured. 


They eaitl that the College waa the first and most im¬ 
portant object of the testator’s bounty—the vicurs not 
being in the eituatiun of mere voluntary objects of such 
bounty, but being purchasers of the benefits intended 
them by the deed by the services which it was expected 
thej ahduld render; that aU inference of intention 
sbotild therefore be in favour of the College ; but here 
it was not necessary to supply an intention by inference 


or 
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or conj<^turCj the grantor having sufficiently markecl 
and expressed his meaning ■ that the power given to 
the trustees during tlie forty years was an exception 
out of the general benefit intended the collegej and a sus¬ 
pension during that time of the rights of the college ; 
and that a positive permission to cut during the forty 
years, so far from afTording any inforence in fiivour of 
its continuance, did, in true con^tructlaii, operate as u 
virtual prohibition of cutting for uny subsequent porlodp 


1817, 



Arroiirftv- 

CtlVKilAt 

Ce,\uVp 


Sir S, Romilh/^ Wethereil^ and homax^ for Iho de¬ 
fendants, insisted that they werevfitrictly authorised, by 
the term<5 of the deed, to cut and sell, from lime to tfmef 
for the purposes of repairs. Thut, for tliis purpose, the 
whole of the trust estates ^i^ero to Jje considered as one 
estate, and the timber on all parts of the property 
equally uppUciihle to llie repairs of every part of that 
property ; ami that ii din'ereiit coui^truction would jji- 
volvc manilcst ubsur<lity* The rearing and preserving 
of a good block of tiniber was a inalit object of the 
grantor's care ; which appeared, ns woH from the rc- 
Ktrlction during the forty years, as fromhia (the grantor's) 
dircctfonH, that the woodi<, or certain parts of the pro¬ 
perty should, “ for the belter preservation of the tiin- 
“ ber llicreoii,*^ be for ever kept in band. But, 
much as ho wished the timber to t>e preserved, and, 
even though he Imd, witli lliat object, forbidden the 
sale of limber (for the use of the college), during forty 
years, yet, even during that same peiiod, he permitted 
the felling of tiinl«?r for repairs, wliidi shewed that he 
considered such application of the timber us at all times 
indispensable* After the expiration of the forty years, 
he also permitted tlie sale of timber for I lie use of the 
college* This was obviouftly an enlarging clause, and 
could not, according to any rules of interpretation, be 
taken as iiiiposingany restriction on the pcruilsston pre¬ 
viously 
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viously given, to sell for the purpose of repairs* The 
clauses in the deed, on which the plaintiffs principally 
relied, had reference as well to the forty years during 
whicli the restriction was to operate, as to afler times. 

Charges of repairs^' most clearly, there fore, mean 
such charges as there might be exclusive of timber. 


As to the second point, the grantor had said expressly 
that, duriug the forty years, timber grown on the estates 
in HtTifirthkire^ should be applied in therepair ofmilb : 
but it appeared that there were no mills on any of the 
estates in Ilcrif&rdshir^^ whence it followed that he must 
thave intended the produce of one county to be appli’* 
cable to repairs in another. And then, as to the third, 
if timber oti ferm was i^pplicable to repairs on ferm 

it would involve the greatest inconvenience to hold 
that the application must be conffned to the identical 
timber; as, suppose a difUculty of carriage between the 
estates,"Suppose none but oak to be grown on the one, 
and ash or elm tlie only timber required for the repairs 
of the other,"eould it be said not to ^o within the 
intention and spirit of the grant to sell timber on farm 
A-^ (perhaps, in Ilertsy^ and purchase that which is 
wanted for repairs on farm (in S^^rr^),^n its vicinity? 
Always remembering that this is not a question of 
waste by tenant (or life; that the produce of the tim* 
ber cut is not to be put by the defendants into their 
pockets^; but to be employed, in some shape or other, 
on the estates, and strictly accounted for. 

The Mast Ell of the Rolis. 

These trust estates are given, as one fund, for the be- 
ne6t of two equally permanent institutions; and the 
whole ought to be managed fer the benefft of both, in 
such a way as ^ provident owner would manage his 
property. 


The 
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The grantor, meaning to ailow the woods on (he pro* 
perty to come to maturity^ rest rains his trustees from 
cutting any timber during the space of tbrty years, 
except for the purpose of repairs* This is not a spe* 
cia! permission to cut for repairs during the forty years % 
but no restraint is ever imposed on such cuttlugi When 
the fostriction that was imposed is taken olf, it is diAi- 
cult to contend that, as a conect^uence of its removal, 
another restriction that Iiod not been imposed, is to 
attach. From the affirmative, that, after the forty 
years, the trastees may cut ibr sale, hew is the nega¬ 
tive to be inferred, that they rapat not cut for repairs ? 
If even during the time that the grantor was mos4 
anxious for the preservation of the timber, it might be 
cut for repairs, tt should seem lliat/^ fortiori might it be 
BO applied after that period had expired. The words, 

after charges for repairs,” must have had their opera¬ 
tion as well during the forty years as afterwards. 
Now, during the forty yeara, it i& admitted tlint timber 
was to be cut tor repairs. Therefore, those words 
must mean o&icr repairs tiesides those for which tim¬ 
ber should be wanted, and can afford no argument for 
holding that, after tlie forty years, timber was not to 
be cut for any kind of repairs* 

Then, if the trustees can cut timber for repairs, in 
what way can they be said to abuse that part of their 
trust ? The propositions of the relators on this part of 
(he case seem to rest on some analogy which it is sup* 
posed to bear to other cases, with which it appears lo 
me to have nothing in common* The jealousy lest per¬ 
sons, having particular interests in an estate, may, un¬ 
der pretence of cutting timber for repairs, benctit them¬ 
selves at the expense of the inheritr aco, has been the 
occasion of subjecting them to very strict rules with re¬ 
spect to tb« manner in wbj^h the power h to be exer¬ 
cised* 


1817, 

ArtoaeiEV- 

GEysAAli 

V* 

Geakx* 



CASES IN CHANCERY, 


52S 


iSlT- 



ATTOnWEY- 

QtlttZRAL 

V* 

Gzary* 


But tfic grantor, ^ho was absolute owner 
of thc^ estates, was subject to no such rules^ Tho 
frusteesj who have in them the whole inheritance^ are, 
at law, as little subject to them* On what^principle is 
a Court of Equity to say, that they shall be bound by 
them ? The grantor has not imposed any such I'estric- 
tion* He speaks of the timber growing on the prem ises 
—that is, on the estates generall/j-^-iis applicable to tlie 
repairing of the mills, farm*houBes, and other appurte* 
nances belonging to “ the estates.** If the trustees cut 
no more timber oo tlie whole property than the repairs 
on the whole property require, I do not rgg what 
'groiimJ the relators have to comfilain. To pay that 
timber growing on one part of the estate nhould not he 
employed in making,repain# an anolher part of it, would 
be perfectly arbitrary. And if the timber be at n great 
distance from the place wdiere the rejiairs are wanted, 
why should the trustees be prohibited tfofn selling tlie 
timber, and making the repairs with Ihc produce: 
This may frequently be an act of provident administra¬ 
tion ; and no beneiit could accrue to the i^elators froiii 

i 

eotnpelling the trustees to transport the iJentiCKl timber 
to the spot where the l epaii H are wanted. The trus¬ 
tees must exercise their discretion fairly, and in such n 
manner ns not to be injurious to the College- But I 
think they have a discretion in this particular, and aix- 
not like tenants for life or years, ulio ure hy law tied 
down to the observance of a precise rule. I cannot, 
therefore, make the declarntions that are prayed for 
with respect to the timber. (n> 


As to the young slabs and Idlers, 1 think that, as the 
power of cutting them still continues, the qtiali beat ion 
anuexed to it is still in force, th* that no moi e of them 


(«) See fVither v. The DQurtf <1/^^inchesier, ante, p. 421. 

shall 
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shall be cut than mny l>c necessary for bettor selling tlie 
underwood each lalL 


1S17* 


Attouxst- 

Gexeujil 

o* 

Q£iA.Ym 


DcclarCj Tliat tUo Trustees for the time beings of 
the tniht estates in qurslioa^ or tlic four vicars for 
the time being of the lour parishes oTOrr/it /Joo/^A/im, 
Lcatticrb^ftdy KJJinpfham^ and Shulfotd^ in ttie county 
“ of S'i/r?yj have now, and liuve since the expiration 
of tlie term of forty ycuvs fi^otii tlic death of llu^h 
Shottridgr^ in the pleadings menCioned, had riglitanjl 
power io fell and cut down timber trees standiug or 
growing on any part of muil trust estates, for the 
purpose of repairing, or keeping In repair, any of 
the liouEcs, mills, buildings, or tences, on any part 
of liie navi trust cstatcfr, and al^o for sale, for the 
purpose of applying the money arising therefrom, in 
** the purchase of timber o f ike mme species or ih nomi- 
“ haiioH wiUT ihii ihtihrr jo sfddy to be applied Jji repair- 
iag, and keeping in repair* any bouses, mills, builds* 
ings, or fences, oit the said trust estates, in any oLlier 
county oy parisli than that jji whicli !>ucU timber ac- 
“ timlly grciv or was produced/* 

iicg. Lib. A. IS 16 . fo. umi. 
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Rotu. 
i)«. 10—17. 


The ATTORNEY-GENERAL, at die Relation of 
W* F* SPICER, Esq* - ** Plaimitf, 

AGAINST 

EDWARD CROSS, ami the MAYOR, HAILIPFS, 
and COMMONALTY of the Ctly of EXETER, 

DEFJSNiJAJiTS. 


Tjcasf! of a Cha¬ 
rity Eiitale 
sought to be set 
aside: Urst, as 
being a lease 
granted for a 
long term of 
years determin¬ 
able on Urea at 


'TN Jl/ic/tacfrrms Tenti 1811, an Information was jfiifed 
-1- at the relation of Mr. Spwfj the defendants 

(the Mayor, Bat1ifrS;i and Commonalty of the City of 
Ejectfir)^ for an account of the Charity Estates whicli 
were the subject of thi^ cause, and of the rents and 
profits thereof received by the aaid defendants, and for 
carrying into efibet the purposes of the charity. 


a spaa-ll rent, an 
the payment of 
a fine ; and se¬ 
condly, oil the 
.^grouMil of un* 
■'dcffalne: Held 
not to be dis- ' 
turbed: the 
Coipo ration, 
who were trust¬ 
ees of the Cha- 


By the decree made at the hearing (JiSd of 3/ardi 
18)3), it was, among other things, referred to thcMas^ 
ter to enquire what were the oKtates subject to the cha¬ 
ritable uses in the ]>lcadings mentioned, ;ind whether 
the estates had been properly let; and, if the Master 
should be ofoptnion that they bad not been properly let, 
then that he altould enquire whether it would be pro¬ 
per to take any, and (if any) what steps to set aside 
the leases so improperly made. 


rify,having be€a 

always in the pursuance of this decree, the Master made his 

habit of letting separate report, dated the Jlth of Ftbrmr^ IB15, 

their estates ac* whereby he found that by indenture of IcolTjncnt dated 
cording to the 

same mode, it being also supported by Ilia custom of the country ui 
which the estates are situate; and the evidcucc not beathig out the 
charge of undervalue. 

the 


1 
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the 20ih of August 1699, dtUy executed by Ignatius 
Jordaine and Tftotnas Crossings (two of tho aldermen 
of tlio city of EjteierJy with livery of seiain thereon en¬ 
dorsed, after recitioff that Nkhoias Spicer the elder 
(late one of the aldermen of the said city), by deed in* 
dented, beurtng date the Sd of March 1609, did grant 
and enfeotr to them the Bald Jordaine and CTassingfy 
and six otherr? (deceased), their heirs and assigns, the 
raessuagies, dec. therein mentioned, to the use of the 
said Nicholas Spicer and I/onor his wife, and of the 
heirs of the body of Nkhoias Spicer, and after their 
deceases, and for default of such issue, upon con lidence 
and trust, and to and for such employments, paymentf, 
and disbursements "of the issues; and profits of the said 
premises as thereinafter oxf^re^sseA, that is to say, for the 
payment of an annual rent charge of ^0/. to E, B. diir'* 
tng her life, and for the yearly payment of SfOn?. worth - 
of bread ttf be distributed to the poor of the city at 
Easterj of 20,?. towards the repairs of certain parish- 
charchcp, of 40?. towards the better maintenance of 
candle-light in the dark iiiglds Imtween tho Feasts of 
AUSaints and the Purificathn, to be set up in sucli 
convenient places of the ^uid city, as to the mayor and 
aldermen of tlie said city should seem meet, and of 6?. Sd. 
to the flight bellman of the said city, and during the life 
of the said £. Ji, for the disbursements and loans ofthe * 
residue of the said issues and profits, to such of the 
freemen of the said city, as to the said mayor and alder¬ 
men, or the most part of them, should be thought most 
meet and reasonable, by or 10^. to each, fori years, 
or under that term, upon good security for the repay¬ 
ment thereof; and, after the decease of i?. Ji., for the 
disbursements, loans, und payments of the residue of 
the said issues and profits to such of tiie freemen^ as well 
merchants as others, as to the said mayor and aldermen, 
or the most part of them, should seem meet, by lOl, or 

under 


1817. 
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under 21/., for the like term, upon gopdaecurity for re¬ 
payment at the end thereof; to the mayor of the said 
city for the time being, 20 jf. ; to the recorder, lOs.; to 
the receiver and stewards, 12d* a-pioce; to each of the 
feolTces and of their heirs and assigns that were at the 
arconnts, V^d,; to the sword-bearer of the said city, 
12d. ] to the four serjeiiiits, 9s. Srf., to be divided 
among them ; to the town-clerk, lOs*, for keeping 
the accounts ; and to the chamberlain, 3 j* 4J., for his 
travel and pains in and about the seeing and procure¬ 
ment of the exocTitiori and performance of the said trust 
and coiifiJcnce, and to ihe prociirejucnt of an account 
yearly, for ever, on the 20th of l^cremhcr^ to bo made 
of tliG dislnn^icmejil.^. And after further reciling that 
the said Nkhiilm by his wiO, reciting that ho 

had conveyed the premises (o the aforesaid purposes, 
declared that bis said wife should every year dtiring her 
life, upon Gor^d Fnd<}^^ out of the prohtfi'of the same 
lands, give and deal to so many poor people of ILxeltr 
m she shonhl see good, the value of SO.f. woptli of ln'end; 
and to the poor people of fhe parish of UaUjcrtoi^ the 
like amount; and that, after the decoaso of his bald wife, 
lifo said fcofloeSjnildtllose to w[iom they ^ilioiild make any 
future feufl'ments as therein inmilioned, shoutd perform 
the same; it was declared that tho buht Jord^iine and 
Crosswge Cth^ then only surviving fcofl'ecs), did thereby 
grant, ciifeotl', and couhrm unto the mayor, baillfls, and 
commonalty of the said city, their successors and as^^igna, 
all the said premises, upon the uses and trusts in the 
eaid indenture and will contained. 


The Master by hh report further found, thatj by an 
indenture bearing date the 9d o^June 1779, the defend-* 
ants the mayor, &c., of in consideration of 630/.^ 

demised to one Bdi£>ard Cro^s a certain messuage^ 
&C.J called Shwduke (comprinting the principal part of 

the 
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the ctiarity estates), for 99 years, if the said Edward 
Cross (then uged 29), and his wife (then aged 99), 
or either of them, should so long live ; to comraenceira- 
noedialelj after the surrender orotlicr sooner dctermiTia- 
lion ofa former lease of 1727, determinable on the life 
offt person then in existence, at the yearly rent of 90/,; 
and that, by anolbcr indent are dated the 24th of No* 
1801, the same defendants, in consideration of 
1050/., demised to tfiesaicl Edtiiard Cross the sniue pve-» 
iniscs for the term of 99 years, i^doftn Cross (then aged 
20>, and Sarah Cross (then aged 19), or either of tfiem, 
should so tong live; to comioence on the death of the 
said Edreurd Ctoss^ or the surrender or other sooner* 
determination of tJn) lease of 1772, at Ihe lihe yearly 
j'ont of 20/, 

The report tliou,afler elating tlmt srinihir lenses had 
been from tiiih* tn time graiilod,and re then 
once, of other ^jmidler pnrtn the rTiEirity esLales, xvcnl 
on to slate tfiat the iMasP r found, from certain ancient 
leases jirodiiceil before him, that Alrfudas Spicer the 
tboilbr, ill bis lifo-time, granted leases of the cliartly 
estates for Uveri, at small rentii’ and that since his death, 
t!ie feoffees of the saitl estates bad from time to limi^ 
granted leases thereof for lives, at small rents, reserving 
lines, ^riuit, from tlie afllihivil^ produced before liJm, 
the Master found, that the evidence of vidue of the 
estates, at the dill'erent periods ivhen the leases were 
granted, was contradictory, uiui^nujch as the cvideiico on 
t]ia part of the relator tended to shew that in June 
1772, when tlio firat-mentioned lease of S/ata-iaki; was 
granted, the same was of the yearly value of 200/,; ami 
in November 1801, when the secoiid^mentioned lease of 
the said form was granted, the same was of the yearly 
value of 900/,; whereas the evidence on the part of the 
defendants tended to shew that the yearly value of the 

said 
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Surd e^tatir was^ at the first ef the above periods, 60^; 
and, at the second period, 139^. only: and that tn the 
year 180J, TAoitias Gruy^ a surveyor, by the direction 
of the defendants, valued the said estate, and made a 
calculation of the fine for iTncwal, which he valued at 
less than 1050^*, the consideration actuaUy paid for the 
same. That the lasUmentloncd surveyor had been used 
to survey and value lands for 50 years und upwards, and 
was well acquainted with the mode of granting leases 
on lives in the county of /leron {a) j and that the same 
method had been constantly adopted by the great land¬ 
owners in the said county, and was still contttmed. 


(a) The mode of letting 
in questii>n h mentioned by 
Risdorif in his Survey hf De¬ 
von, nuidc about the com- 
meiiceinonl of the 17th cen¬ 
tury, aa the mode then u^Oidly 
in practico throughout the 
country ; and h spoketi of by 
him in terms of great com* 
Ttiendaiion* 

A curious Instance, as to 
the prevailing opinion of 
those days in favour of leases 
of this description, was men¬ 
tioned in argument, of tho 
will of Sir John M€cyrmr(l, 
Serjeant, who gave the ma¬ 
nor of Clifsi St, I^dj^rencs^ 
in the county of Devon^ to 
trustees, for the use of St^ 
JoknU Hospital, in the city 
of Exeteri for the purpose 
of educating boys in writing 
and arithmetic, and by which 
he particularly required. 
That the trustees do not 
forbear, to make any new 


lease or leases when any of 
the tenements fall in hand, 
of purpose to hare the 
mesue profits in their hands, 
though for the charitable 
uftes, because * that would in 
time tend to (he destruction 
of the tenements and of 
tillage, and *of good hus¬ 
bandry, as it is conceived.” 

The late editor of Ris* 
drm (editi speaking of 

the causes which have tend- 
Cfl to retard the progress of 
agricultural improTenienl in 
Di'Votishire^ says, Among 
the principal of these canses, 
we may probably reckon 
the tenures.*^ He then re¬ 
fers to the pasBiage ioi his 
author above alluded to, 
and adds, “ Fortunately, 
this system of (eoure is on 
the decline, though it has 
not yet been succeeded by 
a much better one,**^ 


The 
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The Master concluded his report by statiiig^ his opi¬ 
nion that die estatesj being i« tmst (br charitable uses, 
had not been properly let; and that the leases thereof 
ought not to have been granted for long terms at small 
renisj and upon payment of fincSj in such manner astlie 
said leases had l^een granted; andj more particularly, 
that it was improjicr to grant the said reversionary lease 
of Siow-IaL€ / and that it would be proper to proceed 
against all proper parties for the purpose of setting aside 
tZie said lease. 

To this report, as to the leases being improper, and 
the institution of proceedings to set ashio the same, 
exception was taken^ wbicli, 1815, came on to 

be Iieard before hie Monotir the Vice-Chancel lor, a 
petition having been also pre.^nted on the part of the 
relator to iFie IVlaster of tlie Roils, to conhrm the 
report* , 

Courtenat/ and Merivuic i a su pport o f t !jc except! o tu il rc/t 1U L 6. 

t 

Jioupellj contra, contended 1 hat llic course which the 
defendants had pursued had been improperly adopted ; 
and that the propriety of the Mnsler^s opinion might, 
and, in thh case, w'ould, be more conveniently dis¬ 
cussed on the hearing of the petition to confirm tlie ■ 
report. 

The ViCE-CuAJrCELLoR ordered the exception to 
stand over till after the Iiearing of tbe petition* 


1817* 


AlTOttNCV. 

Gemkaal 

T9. 

Cko^s^ 


In consequence of this, tbe exception was a ban- 
doned, and a couuter^petition presented to the Master ll, lyia* 
VuL. HI. M jii of 
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of IflO Rolls^ wlikh came on to bo heard, together with 
the original petition for confirming the report, on the 
nth of^pnL 


Sir Samuel and Roupcll for the Master^a 

report* 


Courlenay and Mcrivate^ contriu 

April 11, 1816* TAcSVl AfiTHR ofific ItoLLssaid, tlial it ist very diflicult 

to lay down any abstract proposition as to the pro- 
priety or im|iroprioty^of Jeasing charity csbitcs in the 
'maiuier here complained of; and that such a mode of 
Jetting, generally olijcctionablcj liuiy, under circimi- 
stanccs, be the ino^st bencliciat iliat can be adopted* 
That, with respect to a charity, inrlccd, the reason 
again&t it ia stronger than as to private estate?, becauac 
llie purposes oftlic cliarlty may be suffcnird to languish 
for the want of funds during the intervals l>etwecn the 
lenses; but that still, even as to charity estates, it is im¬ 
possible to Jay down any gcncial rule* 'In the prcs^ciit 
Case, the mode of letting the estates in question bad 
commcticcd before the lease was granted, w hich it would 
bo the object of the proceedings recommended by the 
Master to set aside; and* supposing the abstract priu- 
* cipic to be established, it would be very dilficiilt to de¬ 
termine, whether, in 1772, ad jfFerent course could have 
been beneficially adopted* The predecessors of the 
then corporation had so let the estates; and the present 
question was not whether tbcir predecessors bad done 
right in so letting, but whether llicy (^the then cor¬ 
poration) had done right in continuing tbc practice 
which they found had been Introduced before them; 
and it is*evidont tliat, under the circumstances, to have 
commenced a dificrciit course, might have been to 
exercise a very disadvantageous option* His Elonour 

also 
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itlso adverted to the gfcneral practice of the coiiofryj 
and saidj tliat, as the corporation seemed to liavc acted 
for tlie bestj uccordin^ to what was then tlio general 
practiccj it would be hard to say that the lease ought 
to be set aside without fiiidher enquiry. But it was 
nevertheless lilting that the qiic,4ion slioidd be de¬ 
cided ; and there was at least so much doubt uu the 
circumstances, as to nnthe it dosiraldc that the course 
rocoin me Tided by the IMastcr should be adopted ; there¬ 
fore, without expressing any coucurrencc with the 
Master jji tlic opinion fio bad stated, Ills Honour 
thought lit that tlie report shotlld bo confirmed. 


18 IT, 


ATTQltTtfElf.* 

GcxraAKi 

u. 




Ordered, That Ihe Master’s report be confirmed ; 
and that llie ridator slmuJd bo at ItUudy to proceed 
against all proper parties, tor selling a<iide iJic two 
“ several leases grauletl by the delendunt, of Uio clia- 
rity estate callod SUnc-lifLt .'* 


A 


Under iJiis oriler tin: present suit was inslitutedi 
The bill .staled the indeiitiirc of feoffment and will of 
the founder; that the charity estates had ever since 
been relaincil by, and lu the possessfoti of, tho tie- 
iendauts, the mayor, bailills, and coiiiiiionalty of 
tcTy and their tenants; and that the said tlefendatils 
were then seised of the legal estate, and had received 
the rents, i&c. for many years, and had made leases mid 
grants from lime to time, as suited their own coir-e- 
nience, but the charitable purpos{’.s fiir which the said 
estates were granted had long fallen into decay ami 
disuse, and the rents, ftc. bail not been applied for a 
great mauy years to thopc purpuses, but had been re¬ 
tained in the hands of the defendant^, or applied hy 

M ID 2 tifi'm 
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tlieni io otlior purposes; antlj after setting forth a lease 
of the estate called Sloris-'lakey in the year IGSI, for 99 
years, determinahlo on four lives, at the yearly rent of 
40Lf and a fine of (which yearly rent was redured 
to SO/, ill the year 1641, in consideration ofS70/.j> and 
that in the year 177^ there was only one of the lives 
c:xistiiig, upon a lease made in 1727, which was an old 
lile^ and would probably soon have fallen, upon which 
event happening, the defendants (the mayor, ^te.) might 
have been enabled to let tlie estate at aiair anniiid rent, 
according to the actual value, and under proper hus¬ 
bandry covenanfs; and charging that they ouglit to have 
so done in the due execution of their trast; proceeded 
to state the leases subsequently made, according to the 
Master's report, chaVging that llie same were improper 
leases, and were made and granted to, and ehtained by, 
the defemlaiit Cross (the then tenant of the estate) lor 
inadequate considerations, and for less*^than the fair 
niid just value thereof; that the defendants (ifie mayor, 
&c.) ought not, ns the feoffees and tfustees of the 
charity estates, in the dwe execiiLiou of their trusl, to 
have made a grant or lease tlierouf for a long term of 
99 years, or for lives, reserving a similt rent only, and 
lahing a money^glflt or fine, instead of rt^qtiiilng and 
receivings full and fair annual rent, according to the 
value of the prejiiiscs ; that tlie leases were improperly 
granted as leases in reversion; and that the same were 
colluslvely granted to the defendant Cross, and were, or 
ought, in a Court of Equity, to be considered ns void 
leases, and to be set aside, and the lands relet, under 
the direction of the Court, on a farm lease for a sliort 
term of years, reserving the best annual rent for the 
same, and under proper husbandry covenants. Tlio 
bill further charged, that the defendant CVoaj was a 
freeman or member of the corporation, and that he 
procured the leases from favour, or otherwise, upon 


some 
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w>nie undue consideration * that the leases were besides 
defective, in not containing tJie usual covcDants Ibr 
good husbandry and repair, and that the farm had been 
mismanaged, and the buildings thci'con neglected, &c-; 
but these allegations were either denied by tlie answer^ 
or refuted by the production of tlic leases, and not in'^ 
sisted upon in argument. The bill prayed that the 
leases iniglit be declared to Ijo void, or that the same 
might be set aside, and Uic indentures of lease delivered 
up and cancelled; and that tlio said farm and lumU 
might be relet, in such munner, and upon such terms, 
as the Court sliould think proper, Ibr the benefit of 
the charity; and llial all proper directions might bff 
given for the purfioses aforcBaid, and for the beciefit of 
the charity in reii|iert thereof * 


1817. 


ATTOnNC V. 

CcMisAr. 

Ciioss. 


The defendants (the major, iSrc.) by their ansivcr 
admitted tJiiA: they were possessed, and considered 
iheinJtolvos as being so possesscil, of the ebarify crates, 
upon tlic triisj-^, and lor the cjiai ltaljl<^ jmrpnscs, non- 
iaiiied in the deed of Icuft'mcn^t and uill of the founder* 
'I’hej slated that they and ibeir prcdoccKsors (members 
of the corporation for the time being) had, from time 
to time, eveV since tliey wore in possession, nj^plicd con¬ 
siderable parts of the rents, &c. to the charitable pnr- 
pofics aforesaid, hut admitted that there was, in each 
and every or several of the years during which iFm 
rent:?, &c, were so applied, some residue or surplus, 
which they were always ready and willing, upon proper 
application being made lo them, to lay out and apply 
according lo the purposes of the charity; but that, no 
such application having been made lo Iheiii, the said 
surplus had been retained by the defendants, or by 
certain members of their body appoiiileJ by thciii ns 
trustees, and applied to other purposes distinct from 
those of the charity. They said that they the said do- 

leiidaiil^, 
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fcmlnjits, and tlicir pm1(?cc^sorSf had from time to timer 
]^t the charity estates in such manner aa seemed to them 
iikdy to be most productivej and that the ordinary and 
accustomed practice, with respect to letting of lands 
in the county of had hitherto been to grant 

leases of 99 years, or other long terms, determinable on 
three lives, in consideration of frnes, and reserving only 
a small rent, which mode of letting had l?ecn usually 
adopted, not only ivith respect to houses and buildings, 
but generally with respect to lands let tor the pur¬ 
poses of husbandry only, and, upon the dropping of 
one or two of the Jiv<^3 named m such Iccsof, it wac 

n 

usual to grant a fresh lease for anotlier long term of 
years, in reversion, or upon the surrender of the then 
existing tease; and that such practice or custom musi 
have been in the view of the donor, and approved by 
him, it appearing from documents thou in the custody 
of the defendants, (and which were proifuccil in evi¬ 
dence,) tliat lie did himself', in or about the year 1598, 
grant a lease of three liveH of part of tlm said cliarity 
estates, upon receipt of a i9nc, at a rent of Av. 
anil in the year IGJOa lease for tlirec lives of other part^? 
of llie same estate, m considei'ation of a line of GO/., and 
a payment of 3s* only as a hcriot, upon Mie drop¬ 
ping of ihe lives; admitting that, such [jracbco or cus¬ 
tom prevailingIhronghout Ihc county, and in the neigh¬ 
bourhood in which the charity estates were situated, 
such lease as in the bill mentioned was, in the year 
177^, made by their prcdeccsRors, under the circum¬ 
stances therein stated* They also adisiilted tlie succeeil- 
ing lease of ISO]; denying the circumstaiicea of under¬ 
value, and the charges of colliirjion and other iuipiopcr 
conduct, made by the bilb 


The defendant Cross went more particularly into 
the circumstances of value and situation, and al^ 

kged 
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iJjat (lie Ichkc^^ under \vliicli lie fioldj contained all 
usual covenants, for repair^ &c., but not Ijusbandry co¬ 
venant!^, such iait-mcjitioaed covenants not bijiiig' usual 
in leases for lives^ He further stated that he had laid 
out considerable sums in repairs and imp rove iiientB on 
the premiiios, by ivbicli llic same ivere then of grealor 
value tfaan they were at the time when the lease of 1801 
was granted to him; aiul he insisted that, in case the 
leases were set a^i^le, lie was entitled io be repaid, not 
only the sums so laid out and cx^icuded by him, hut 
also the several 8ums paid by him to the mayor, in 
consideratioji tor the said Jeasa'^, wilfi interest for the 
same* * 


1817. 

Attojinev* 

GrMEJtilL 

CnoAii* 


Wituesse?! w ero e\amijie*d on bpih sides, and a good 
deal of cQidiculictory evidence produced as tci the lalue 
of the estate at the rcspuctive limes of gTaiilirig the 
leases of JTrt^and tSOJ, and tiling the nriginnl inform^ 
alion, and the picipiiiLiun oJ" the several lines paid, 
and of the rent leHervcd, (o such annual value, tlicsamo 
(according to the wiiin>.ses for liie [daiLitiff) heiugmade 
to ainoiiuf, in JTTt?, to 81V,; in fSOl, to 180^, j and in 
181 f, to ‘i'JO/. (('■^elusive of outgoings):—wliile the 
W'itnes^f^ foi' die defendants diiVercri in their opliiioui^ 
as to Vidue, making it from 10/. to Oi^Lj at llio hrsl; 
from to jfirV. at tht: second; and fioni lOOA to 
I^OA at the tliird, of dm above peiiods. TJie only 
evidence as to the custom of teasing was that ofa sur¬ 
veyor, who stated tlial, n Itfnn the Iasi fifty year*?, the 
usual modes oflelling in llm county had been as Ibllow's: 
vh. 1st, for terms of years not e^^ceeding twenty-one, 
at rack-rciitft, either by public auction or private con¬ 
tract; :2dly', by granting Iciwesj for iiincly-niueyearp, deter- 
ni i n aide on t he tlea th o f I he s u r v i vo r o f U i ree 1 1 v es, i u co n - 
s [deration of lincis paid, and of Hina! I letter ved rents aiul 
he riots. That, g ciierally, suHi are i cnewet! upon 

lht> 
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C/ENEllAL 


tlie death of one or more of the lives named^ and re-. 
vcTsionary leases granted for one or more new life or 
Jtvea, m cooMderalion of further fines paidj and reserved 
rentfl and heriota. That the former mode of letting ig 
adopted when the estates are held by the lord or land- 
owner in demesne^ and the latter mode is o^ly generally 
recurred to in cases where such lands have been here¬ 
tofore usually so leased. That the mode of calculating 
the fines to be paid on such last mentioned teases is 
as followsTaking first the gross annual valucj then 
deducting the amount of the land-tax, church ratesj 
poor’s rales, re>*erTCfl rent, and repairs, to ascertain 
fhe dear value thereof, and, by charging about seven¬ 
teen years* purchase of tlic dear value on a lease for 
three lives of the juirchascr’s nomination; and that 
the number of years’ purchase of leases for reversion¬ 
ary interests muet, in ull cases, depend upon the ages 
of the life or lives in existence at the time. 


The cause now coming on to be hcat^. Sir Samud 
for llie pliiinliif and relator, referred to the 
cases of lierhhaTi^psiciid and of tlie 

Gtnerat v- Oizeyi t/j)^ the AUovmy-GrvrrttI v, Oricn (r), 
&C .3 and argued that the leases in (|ucslioirwere such 
UR this Court would under no cireumstances whatever 
' support;—that it must be consiiiered as being nov/ 
the seUlcd practice to admit no leases of farm lands by 
the trustees of a charity to bo valid, other than custom¬ 
ary agricultural leases for SI years, or shorter periods, 
and containing alt the usual and proper covenaats for 

(a) 2 Ves, fc B. 134. 

{&) JO Ves. 55S, (r) fi Vcs. 452. Son Ex j^rtc GnJ^ 

IS Ves- 665. Aflornfi^-Ge^iurfil v, Jlackhamc^ 17 Ves. 
283. Atl<trnci}^ General v. Ifrr^nA', IS Vcs. 319. 40fi. At-^ 
torn o/* Gerntfil v. Wihon^ IW Ves, 618. AUornc^-General 
V* jVIfy/ 5 ^oGd, Ves. 316. 

good 
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good and husbatidlike management; and that this was 
(^tabli^Iied with reference to chanty estates, upon the 
evident principle that the purposesof annual dietribiition 
cannot be properly accomplished by a mode of letting' 
which brings in occa!:fonal supplies of money at distant 
and uncertain periods. 


1?17. 


ATTOrtfitY^ 

GfNKUA^ 

V. 

Ciioss. 


Beil and for the defendants tlie corporation 

of Exeter, Parker^ for the defendant Crojj, 


Neither the author*lies referred to, nor the principles 
stated, can be held to govern a trasc like tljc present 
wiierc it docs not appear that it was ever in the power 
of tlie defemlantfi, as truKtees of the charity, to have 
made other leases of the estates ififtii those whicli thdr 
predecessors had constantly been In the habit of making, 
and whicli were sanctioned by tbec^iamplc oftliedojuir. 
In I his respeef the case is entirely new; and it 1ms never 
been laid down, or recognized as the aettlcd practice of 
the Court,tbaL^ucha lease ofaclmrity estate is,ujulerajl 
circumstances, absolutely void* and not to be supported. 

I n ific cascoi licfkhit>nj^sieo.d where it was refer¬ 

red to the IVliLster to consider of a proper scheme fi^r let¬ 
ting the estafes in l'uture,liic Master, byhis rDportj(whicli 
was afterwards confirmed), approved of the plan wJiicIi 
had previously been acted upon, r/s.of kttingbjpublic 
auction, for thirty-one years, or lives detemiifiriblo at 
that period, partly on fines, partly on rents, specified* (^0 


No siicli ]iriiiciplc was, thcrcroro, held at tjmt tinio 
< to have been cstabSUhod ; and wJicro are the de¬ 
cisions by winch the law of this Coart has since been 
recognized as now slated? In many cases Uie ad mis- 
hioii ot such a principle would lead to great and obvious 
jnjubticc* As, supjmse the case of u school, the muster 

(ft) See .1 Vci. & Ih 13(>. 


of 



53S 


CASES IN CHANCERY, 


1817 . 



AtTOftWEY* 

EHAL 

V. 

CuO^fli. 


of uhlch isentilkd io proiit^; of tliccfiarity estates 
as a coDiponKQtion for h\^ services, and that the eslate? 
have been usually let according: to the mode now eom- 
plained of, the itiaster for the time being receiving the 
fines as the lives drop in, in part of his emoliinients. 
the eiiating master to be deprived of this which, though 
casual, lie has contemplated as the means of his remu¬ 
neration, and thus lobe put, ivithout his consent, on u 
rooling different from hia predecessors? TIlc purposes 
of tills charity arc not of that sort to require a veguJur 
distribution to tlie full uunuai value of the estates; the 
reserved rent of ^01- being fully adof^uate to all tlie sjic - 
L'ified objects of annual distribution, while the ulterior 
objects which, from the altenitioti of times and circum¬ 
stances have been rciulcred incapable of being performed 
according to the intention of tlie donor, might, even if 
they still existed in full force, he as well supplied liy an 
occasional fund, as by a regular annual ihcomc. 'fhe 
answer 1o the want of covenants lor good husbandry is, 
that they are not usual in kases of this desciqdion* 
They ai'O not usual In probe[id!il kascs and otlior ana¬ 
logous instances. ^Hie true principle is^ not that the 
trustees of charity estates can, mukr no eirciuiistances^ 
properly lease according to the mode now'cainphiiiied 
of; blit tliat they arc liound to make such ka'^es as a 
carefid and provident ouiier would be likely to make 
under circumstances similar toliieirown. The cases 
are all of leases for long terms absoiiilc, or olherwiso at 
a great under^vulue ; atid of under-value in this case 
there is no evidence, or none which can oulvvejgli the 
clear and positive testimony of the wit nesses on belialf 
of t!ie defendants, who are surveyors employed by tlic 
corporation to value the laiuls previous to the last lease 
In 1801, and again in IS 11, iijqiearing to be per¬ 
sons well nequainted with the value of Jaiuis, as well 
with llie custom of leubing jjt that part of the country, 
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having no npparoni interest to imdorvaluc tlietiij ami 
proceedings in calculating the amount of the fines, on 
principles acknowledged to be correct, or, at all events, 
not contradicled on the other si(lc< 

Sir 6’. replied. 


1817* 


ATTUItJftV- 

Gumeral 

V, 

CnosSi- 


The MAstca of the Roli.s- 

The Jea^s, which it is the object of this information 
to set aside, arc impeached on two grounds j tirsl, us 
being of nn improper length; secondly, as having been 
made for an inadequate coiisidcrutiojir 


Firstj they are leci^es for three lives ; or, what comes 
to the same thing, for niiiety-ninc.years, <letemiiiahle 
on lives; and tinsj it is said, is of itself sufiicicnt to 
induce the Com J tosettiieni aside. Ibtt, to sol them 
aside, it is necessary to -ishmiie llmt the ri>rporation 
lias been of :i broach oftriHl in rnaLinr. iiinl tfiai 

K. J 1 

llic lessee hos^iuule UiinF’Oli acces^^ai’y to Lliat hi'oacli of 
trust in aeciqdiug; Midi leasqs* Now, ll!Ou;;h the o\- 
pediency of lotting i Imity estates in this uunuicr may 
ho nioiT tu Jess cpiostifoiiihle, uccnrdiiig to tlic nnlurc 
of the cliarify? the tircunbalances and situation of 
the estate, I am not aware of any pi'iiTci]>le, or autho* 
rity, oil which it can l>e hehJ, that siit li a lease is, on 
the very face of it, an abuse of trust. The legislatyre 
has, both iti eimlding and disabling statutes, cnnsi<leiefl 
leases for three lives us on a Ibutlng with leaser Ibr 
yours absolute. So have many foiuidcis of cliurities, 
who proliihiled the letting on lease-'i for more than IIucr 
lives or 21 yearii. It would ho a strong thing to say, 
that, in such a case, a lease for three Jives wonld be void. 
Supposing, liowevcr, tliat where charity owlates had 
usually been let for 21 >eurs, it vvouUt lie couHidered a^i 
improper to substitute a letting for Jives, it Uoc.^ not 

foJiow 


There no such 
pi inciple, as 
that .1 of a 
charily estate 
for lives, ur for 
a long term of 
yc':]rs ilcteriairi- 
iihtc on iti 

exbtence, is, on 
the fjco (if it, 
ail rthuscs of 
irubt. 


A lease fortliren 
Iiv('b consiElercd 
Ijodi hy tlio 
gKliiLurc ill 
trii ruing ptui- 
liling and disa- 
Iilinif blatotcs, 
and !iy many 
foLJiitlers ofdia- 
rhios, as on n 
hjodiig with 
leases for twcii- 
#y-onr! year*. 
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U. 

Cll03Si 


In DTfler to set 

asiilc a leriSG gf 
a chnrify estnito 
alrcjidyesiiling, 

it 13 lioi rnough 
to say that Ihu 
mode of Ifttliig 
is i)ot (be h&it 
that might be 
de^crib^i.]; 
btiL it tnubt he 
shew It to he so 
poifUivcJy btdj 
im [lersoo, 
in caning to dis- 
diargc hi!) trust 
fairly, ecu til 
liarc resorted to 
iU J?a:, A 
lease for d tong 
term of years 

abitututCj 4 t iL 

staiiunary rent* 


follow lliai wo can imputo abusD to a mere adfiercnco 
to the ancient arul uniform mode of letting, especially 
when It is a moJc Utiiml in the district in which the 
estates are situated. In laying down prospective rulea 
for the regulation of a charity, it may bo very fit to 
consider which mode is best calculated to answer- the 
particular purpo^ics of such chanty. In some cases, It 
may be expedient to lake finesj In others to let at 
tlie best annual rentn In the Altornn/^Gertcraf v, 
Pricr. Lord J/ardiciclcc says, As to ktting 
“ tfie estates for the future, one eonslderation is, 
“ whelher I shall let"lor tFie improved runt, or dl- 
red fines to l)e iakeo ami he tlicn goes on to 
declare, that he will leave it to the Master, to in- 
quire, whether Idling on an improved rent, or 
** leasing upon lines, be Ibr tlio benefit of the charity, 
“ sivrt^ a ^rent dt:al ikpnids ztpvn thr citiiiom of tht 
rouzilryf In order to set aside such a lease, already 
existing, it is not enough to say that tlie mode of letting 
is not the iiest that might be proscribed, lK?c£inst', on 
such n poinl, there may he a groat diilercnce of opinion 
aiMOTig the most experienced: but you must shew, that 
l!ic mode Is Hri poniiiixih^ hitd^ that no ]»evsons, liU'aoiiig 
fairly to discliargu tlicir trust, W'OiiUi have rc'^orled to it. 
Tills may be said of a louse for a long term of year^ 
absolute, at a stationary rent; becatiHO no tmin of a 
reasonable degree of providence would so let his own 
estate* But many laud-ow ners do sliU let their estates 
upon leases for lives j and, formerly, tlic general usage 
in I')t"co}tshirc was to let in iliat maiiucr* As U> the 
cliargc in the bill, that proper covenants have not been 
iiiaerlcd in the lease, 1 hcc no evidence In support of it. 
The assertion, that there is no covenant to rejiair, turns 
out to be u mistake* No witness says, tliat there is 


aj;y 


(a) J Atk. 110. 
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any covMimit wanting^ llial its usually inscirtod in IcaRCS tSI7. 
for Ifvce» 

Attohnev- 

, , . . , Uj:vi HAu 

As to tJiD ^jccond point in tliH case^ viz. tUo allr'^alioii r* 

tliat the Diilates liavc been let for nii iiif^uflieienl consi- Cuoss- 
flrratiofi, \ have? alivays tiiulei'^toodj tliat It^afncs of elm- rie:EsCi; cif cha¬ 
rity estates iiii^ht be set aside on the mere ^TOimd of rUy estates may 
under-value. Jlut it must bo an innlcr-valiio Katisfao ha set asiSJe on 
torily provc'l, nii<I cou^jidcinblc In anmuul* It is not ^hcmcreifmuiul 
oitou^h to sheWj that a little more tiiiirht have bc?en i^ot ^ Tb*^' 

for the estate, than has been not ually reservod. StilHess , . 

aiujer-Ta[uo sa- 

ifiitsuflicicnt, to infer tJio midei-letting from the value of tJ^WtoHly 
thcproporly at !40inesubse([ueiit pcriiuL fii tins case, iht^ proved, atid 
Covporafion <^f A’.riVi r took the precaution of liaviit;^^ c<Hisitleiahle in 
tlic lands surveyed and valued by an cxpei lejicoti sni’ inuourU- 
veyor, upon whose estiiuufe they stjt the tinc\ The im¬ 
puted motive ftn' purlialily lo the lessee is nef»alivpd* 
lie h not a corporator, iioj' in any way eoiiriected with 
ilie corpora I ton, Itul I he witnesses ditrer as lo tin? 
ainotiiiL oJ tlu^^ fities, whic;i ou^Iil bi liave been reserved 
upciii tbe leases made in JrT^^auil in iKOlj re-pectively* 

As to Ibe iirtl, the plaiutifl‘*& witncj'scs say that it ou^lit 
lo liav'c becu fJOif, tiiore tbui) it was,^ Knij oven if the 
diirerericc htul been more consideratile^ I should not be 
disposed to place much reliance upon an e^itimaLe made 
in 1816, of what lands were worth lo be let in I77S, 

The dilferciicc as to tlie line in 1801 is more im- 
portant. That which w'as actually paid wasj IOhjO/. 

That which ougliL to have l>een paid wa^jj accordiii^r to 
one of theptaiutiiF's witiiesees, I5:X)/*; or, according to 
theothers, 16^0^, The principle of their catcnlaliou is, 
that, regard being tiad to the ages of the persons whoso 
lives were put into the lea^e, the fine ought to have 
amounted to nine years\ or, at least, eight and a lialf 
yoai’s'j purchase, on the value of ibe estate^ To this 

principle 
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ATxyUNEY- 


V. 

CjIOS’J- 


p!¥iil<'nce^ ns to 
¥aluG of wiL- 
nessefy stating 
opinions forniGcl 
upon a looso rv* 
colloctian ofcTr- 
cuin&fimceji at a 
distant pEfiorJ, 
not to be put hi 
competition 
with that of 
surveyors uc-r 
toaliy employed 
at the time to 
ascertain the 


principle the defendants do not secn^ to ohjecL Ilqi 
the controverfiy is as to the value of the land at the time 
when tlie lease was made. This is stated, by the wit¬ 
nesses on the part of the information, to have been ISO/, 
per eitfnum. Andj if If tat really were its value in 1801, 
the fine would bo leas by 570A, or at least by iSO/,, tbaii 
it ought to have been, lint it docs not appear that any 
one of those witnessoj: over had occasion to survey the 
farm with a view to a correct, estimate of iU value; but 
they arc, In the year ISKi, upon their louse recollection 
of the several circumsfanoes that enter into the compu¬ 
tation of value, to ascertain with precision what the larm 
v'as worth to ho let in ISOI* I cannot put that hind ol 
evidence into any degree of compctitlo]! with a survey 
made at the time, fof the viiry purpose of ascertafniiig 
what Ifjo fine was that ought to be required on a new 
letting. The surveyor of the corporation could have 
no motive fur undervaluing the land, and »ti dimlnlbliing 
the fine to be received by his employer, ISJeither his 


va^Lue, and skill, nor his in tog iHy, h in any way im^icachcd* He 

where nc bad valued the fiirju at I \ GL The fine was somewhat more 

motive can be mac years* purchase^lpon that value, 

ai^crihed; as 


to atfcct a lease, . ^ ... . ^ . 

sought to be set tt scoiiii? tome, thcrciorc, lobe unposs-.blc to say, 

aside for under- satisfiictoriJy made out, that the leases Jiave 

' been granted at an under-value. The information 

mast consequently be dismissed, but without costs. 


The Order wUhS That the in format ion do stand 
clismissed out of ihis Court without costs ; but the 
“ relator is to be at liberty to apply to the (hnirt in the 
cause, Ihe Ati(irtirj/-GeiJcr/il against the defendunts 
the mayor and comuionolty of ihe city of E^eicr, 
us to his costs in this cuuse, and tfie defendants, tlin 
mayor, bailiU^ and commonalty of the city of 
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arc to l>e at liberty to retain their costa^ 
cliargcsj and e.vpenscsjout of the rents nnd profits of 
the charity^ estates in que^ition in tliis canse/’ 

Reg* Lib* A* lai', fo. iih 


1817. 


ATl“OnKE¥- 

V. 

CuU!A£« 


f-0\VTRN, ' * - ' - PoMN'riKi’^ 

Tub 1\1 a VOR ano COlM;Mi>NAI/I'V tiT(WcfifviUy, ii—Jy. 

l>i:i-'i;NnANT5!. 


A n order ^siRinatlo in llusraiise (sCA^frufr^ VoJ. IJ. Onlrr far <i:e- 

|>. .OT,) tor ])aym<rii( by thr ilf'lrndunts to the 

nlaintiirofTJ^ti/. 8 ^/.^ costs taxed, 'rbe defendants 
' . . 'Ill reluni lo a sin-* 

had been served with a writ ot execution ut tins ender^ 

but did ant pay the sum; whrveiqion the plaiulKl’sttcti a. 

out a distrin^fta against the defendants, which, in the accrcc foi pay- 

body of it, was only to compel the defendants to appear ment of costs. 

and answer a contempt alleged to Jiuve been committed Such mi order 

by tbem, but an iiidorscniCNt on the writ specified the only an order 

particular cause for which it rsf^ued. The sheiilf !“€- the fua 

turned Issues, forty shillings.” instance, 

T oriri ot dii-- 

sir yf. PieSotU tVethcrcl!, anti 5 j«vjce, now moved for f’ ’"5“® > 

a neqaeslration against tlic dcfcnJanls, upon Iho return inja„5^„coii- 
ofUic writ; and they cited (fwm tlie register’s book) . 

(not aU comjya- 

randum el s^>tveiidujn^y but the cause for which it issued bsing siiccihcil 
by iodarsement. 

Jletuni, “ Issues forty shill IE 115 S/' also rc^^uhir. 

the 
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llic case of iiai'vcj/ v> The Eml India Company to 
slicw that, ivbere a corporation h in contempt ibr not 

obcyii3g‘ 


JVliYORj oy ^ VeroF Nntf> in 

COICJIESKK. mithliy's KiiiUnu. IIilll!p. 

Tit, SeqiiCstralwjfj. [j. 15 b 
Tlie rolluwhi^ IS (‘xti'Eicted 
from the rc^ister^s boflk, 

T, The Eitsl India 
(JompttTt^M 1-ib, A, 

]700j fo. 50. \k Sabh. 14 
Dt^crntbei’* ^ 

4 Wlitveas by mi oi Jer uf 
the ad instant for tlio reEi<;ijii^ 
tlimdii contsdaod, It waii or- 
dcrod (bJit 11 ^o^n^ni‘^:*^nl of 
sequestration should issue, 
directed to coilain ComtnK- 
sioiicrs to sequfljiter all tiic 
osiote rrnl and jirr^onnl oF 
thcdt'fondants (he Knsi f/ulta 
Company, until i lu=y slioulil 
yield obc^lionco to the drerpo 
tnnde in Uiis cause, and the 
plaintiU' he paid hi^ debt, 
with tlie costs of the coii' 
tempt for non-perfomiancie 
of the said decree, uiilci^s the 
said HefenJarits, upon no¬ 
tice thereof to their clerk in 
Court, should at the next 
seal shew cause to the con- 
trary, and the defendants’ 
counsel coming to shew cause, 
&:c., whereupon, and upon 
hearing the writ of eiecution 
of the decree, and an ufTidavxt 
of setfiee thereof, and a let¬ 
ter of attorney executed by 
the pUintlir, empowering 
1 


I'homcts Chetttc to demand 
and receive the money due 
to till! piainliir, read, and the 
pill jut ill being present in 
Court, DTid acknowledging he 
did execute the said letter of 
atlorin*y, and u|Jon hoaihig 
what could he alleged on the 
other side, this Court de¬ 
clared, that the plaiiUUr had 
proceeded regularly ami rea- 
souably, aticl doth therefore 
order, that tlto said order of 
Iho 3d be niade absolute. 
ISut, the defendants* counsel 
iussUluii that a bill of review 

ZTI 

was preparpil'ill order to re- 
TPr^iC the said decree, and 
preying time to fdo the same, 
and tint tb( peiformanre of 
the decree may he dispi'iisrd 
wilb uiitU the cause shall be 
again hraid ii^inn the said 
bill of review,^t is thereupon 
further ordered, that llie dc- 
feiidniixs do pay tiiito the 
plijiiiiti]! 4000/., and give se¬ 
curity to pay urto the plain- 
tiff the sum of 37,Q]7A, de* 
creed to be due to him, de* 
ducting the said 4DOQ/., and 
also 100^. already paid tn the 
plain tiff by the said defend¬ 
ants, or such other sum as 
by flny su bsequctit order shall 
be adjudged to be paid to the 
said plalntifT, by the said 
EiisUfndia Company, loge- 

tlier 
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obeying a dccretat order, a sequestration may be ob* 1817, 
(atueJ unon tlie first dhtringas^ 

JjOWTtJtf 

Neu^Umd, contri, Ti]j,YoT,&c. ot 

Submitted fliot the utmost to whicli IIjc plaintiflf Coi.ciir**rr-ii* 
could be lit present entitled was an order nisi; ami 
that only snpposin" tlic writ and the slierifl'^s return 
to bg fitiicily rejrular: but he objected to bulb on the 
f^i-ound of Irregularity, 

Tftf IjOUO CllA ?4C£LL01t, 

The only order to which the parties can be entitled, 
in tbe fIrFit tiiKlance, is an order titsi; and that (he^ 
iiiij'bt liavc upon motion of course* if there is any ii - 
regiilarity in the form of tlife proqpcdingR, llio deiend- 
anls may avail themselves of it on shewing cause 
against making the order absolute. 


The order liaving liecn granted aceordinglv, l!(, 

tor tlie derom[anlF;,<iii tills day showed c-auso 
against making the order absolute; and t adiiiitlijig 
that, upon the authority ol' J/nrvfy/ w 77ie /vAf/ India 
f''ompauyy^ the pJaintiff need not sue out more than one 
ilhirUigas^ and also that the sheritr's return, ivJiicli he , 
had Ih! fore objected toon the ground that, as the wliote 
j^urn jniglit liavo been levied Jinder the writ, it should 


ther with interest af CL per 
rctrt. from tlic 13th of .fuit/ 
tu^f, initiL the si^inie ^hFl!L be 
&c* And therefore all 
procRedin^*; UEion tiio Fnicl 
0'iJi?r for tin; seque^lrHiiioa 
jre hereby until fui^ 

voi-, in. M 


ther order: but surJi jutlij* 
iQient Ji to be Huhjgel to the 
Older of this t^ourt, :iiid Ehe 
[lefendEiiitA arc in hnvc fime 
till rtic day after T^^rlfdi,. 
day to file llidi' \iiLl of re- 
vitini 

n not 
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1817* 



JjO^VTliN 


B* 

IVlAvdii) &c* or 
CuLtULbTEn. 


not haticf^n coniine(1 to tlie 40f*, was according to 
practice^) lie naw contenJed tlmt the writ itself was ir¬ 
regular in point of form, it being merely to compel the 
defendants to appear and answer a contempt (which is 
the form observed In mHstrin^as issuing upon mesne 
process ); whereas the pre!>cnt writ having issued un¬ 
der a decretal order, the form of ilic writ ought to be 
ad roniparandum ct sohertdum. 


The Ijoro CiiAMcrj.Lon, however, thought that the 
form of the writ was i^trictiy regular ; and the Order 
for a sfxjucstralioii wa^i accordingly made alisoJule* (a) 


(ffl) Reg* Lib, IL lftl7* fo. 
79. Aluijor^ uf Cp/tfccj- 
tcr V* J^oreten^ LoKien v. 
A fat/orj of Cokhetter. 

Dvv. IL tH17* 

“ Upon opening, jLc, it was 
alleged, that by an orderdaled 
the 1 .'KhofilfiircA 1817, it was 
ordered that the clerk of the 
Sub|)cena Oflico should forth¬ 
with issue subpwtia for pay- 
m ent by the M ay or,fit c* of Col- 
chefjter to the pUintilis in the 
second cause of the sum of 
79{iL I3s* for costs, Iho 
£aJd plamCitTs by their counsel 
undertaking that in case tliey 
recovered the said sum uti^ 
der that process, tliey would 
forthwith pay the ,osts di¬ 
rected to be paid by tlie two 
several orders made in the 
first cause, dated that day, 
unless such last-jnciiUoiied 
costs should be first deducted 


out of the said sitm. Thai la 
pursuance of the said onler a 
subpeena issued, which was 
duty served upon the said 
Mayor, Sec. but tho same 
not being paid, a writ of 
distringas was issued against 
the said mayor, S:c*, directed 
to the sherilf of to 

compel them to pay the said 
sum. That the said sherilf 
has theteupriii made ]jj^ re¬ 
turn, and (Jiereby returned 
40 s. issues only. That, an 
the said writ directed tho 
said shcriA' lo seize into his 
hands the goods and chattels, 
routs and profiU, of the said 
mayor, &c», the pk In Li As iu 
the said second came con¬ 
ceive that such should have 
been his return. It was there¬ 
fore prayed, That a writ of 
sequestralinn. may Issue, dc» 
rected to the shcrilT of the 

county 
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touH(jrof orto certain 

commissJoners to be inserted 
IQ the Said writ^ of the per¬ 
sonal eaiate of (he said luhI^- 
or, See* and the rents, Usiics, 
and profits of their real e$ta(e!j, 
nnlll the said defendmts shall 
hare paid the said or 

until further order. Wlicre- 
vpori, Ordcr^ That a coni- 
missLou of sequestration issue, 
directed io certain commis- 
slatiers to be tlirrcin jiEimcd, 
fo sequester the j>er5oniil 


cstole of the said niayor, SiC* 
and the rents, issueand pro- 
tits of their real estates, until 
the said mayor, Ehall pay 
the said p[aiiitjll$ in the se¬ 
cond cause the said sum of 
*?Q(iL lJ,f* costs, uT the 
farther order of this Court,” 
unless cause shewn. 


1S17. 


JiOn TE7i 
V, 

Mrt.YOJl, OF 
CO't>cjii:sTi;n* 


ile^. Jab. 1S.IW17. fo.t07. 
15. 0^17.) 

Upon nioiiou to make the 

fornirr order absolute. fJ^r~ 

■ ' 

/fci'ff/ accortlingly. 


* 


SIMMONS t. HOLLAND. 


Dec, l-H. 


B y indnntnFfe of lease dnlcd liio otJrrfi/ 179S, 
tlie IMayor and Cominuifall^ of Canterhitn/ de¬ 
mined to {nnc of like aldermcii of tlieiv corpo-' 

ration), liis executor;^, ridministrator^ ^c. for thirty 
years, at a eertaiii cent, and uiuicr covenants for pay¬ 
ment of rent and taxes, and for repairs, Ac. on non¬ 
performance of all or any of winch covenaiiLs, it was 
declared that the leai>u should he void, and a power of 
rc-enlry was reiierveil. 


K\€cutor rhiim- 
ing to retain out 
of (ho residue 
certain pails of 
the [itopcrly, io 
protect himself 
against a futuia 
contingent de- 
znaud in respect 
of CO re nauts en¬ 


tered itiloby the 
teatatOfjforpay- 

ment of rfint and repairs of an estate held by him under lease ftonii a 
corporation, (hough there was no ovbting breadi of cuvenont nnr ar¬ 
rears of rent, in respect of :^hicb he was liable: on a bill by (Iks 
irsiduaiy legatee for the property so retatticd, Ordeicd, IhaL flip 
funds hi quciition be made over io the plaintiiF, on hia giving a. 
sutneieJit inclomiiiiy to the executor; the lerins of such iiidemuily 
to be settled before the Master. 


N n 





MS 
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Siphons 

o. 

Uoi^LAVl?. 


Simmonsy tbe Ic^sce^ by Tiis willj gave alt liis real 
estalesj and all hts lea^lioida and personal estate^ to the 
defendant^o/^ffratf and another (whom he also appointed 
his executors)j upon trust to sell; and after payment 
thereout of debts and legacies, to invest the produce in 
their names upon certain trusts^ subject to which he 
gave tlie entke residue of his estate to the plaintlfT on 
his attainment of the age of twcnty*iivc years* 


The testator died in 18{J7j leaving the plaintin iiissonj 
then a minor. The trustees and executors proved the 
will, possessed thoni^oJves of the whole of the festator’s 
c&tate veal and personal, and paid!lie debts and legacies 
without resorting to a sale of tlfo real estate or of the 
leaseliolds, into tlio possession of which (including the 
premises demised by the said inJeniure of lease) the 
plaintllT^ on his attaining tweuty-livc, entered ; at which 
time alsoj the entire residue of the personal estate w as 
transferred to him liy the executors, except a bond for 
JhCfl/* from the Mayor and t^oinmoiialty of Cffnirrhury^ 
nndtT their common seal, to llie testahir; and a sum of 
800/.J b per cciita, whirl) were still retained by tliein 
out of the surplus, and tor the recovery of wbicli the 
present bill ivas filed, 

To fills bill the defendant, the surviving trustee and 
executor, hy his answer submitted that he was entitled 
to relnlii the property in rpiestion^ for the purpose of 
protecting hiniself from any claim which might be made 
against him as devisee in trust and executor of Sinnnons 
deceased, in icfipect of rent due or thereafter to accrue 
due for the premises demised by the said indenture, or 
of the present or uny future breach or non-performance 
of any of the covenants therein contained; the payment 
of which rent, and performance of which covenapifs, the 
defendant was advised he was liable to under the said 

Indenture 
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indenture;’* and had actually then lately received a tio-» 
tice to that efl'ectfrom tlie corporation. Ifc at the same 
lime admitted that there iverc then no suhsis ting breaches 
of covenant in respect of ivhich he was so liable^ and 
that no rent was then due or in arrear for the premises; 
hut insisted tliatj under the circumstanceSj he was enti¬ 
tled to retain as aforesaid, in respect of any future con¬ 
tingent demands, to which the notice given by the cor. 
poration also oJttended. 




SmvoNi 

V. 

fiCLL4NI>i 


Sir S. for the plaintiff. 

I/mrixmi's case, 3 Co. 28- 5* “* A debt due by bond 
sliallbc paid before a statute made lo purlbrm covenant'^j* 
when none of them arc*, nor perliapfs ever will hebrohen, 
but are lfiing« in conlingencj and faturo; and tlicrc- 
fore sucli possilnJity, which peradventure may never 
happen, shall not bar present and due debts by bond 
and other specialties.*' And sec PA^Yi/js v. ICchard^ 
Cro. Jac. 8. j.>. that a debt upon record shall be 
paid before an obligation, and debt upon obligation 
which is put in suit* before another that is not. In 
V, DitJ/ {ii)f it was decided that the payviiont by 
an executor of a simple contract debt, before breach 
of condition of a bond entered into by his testator, was 
good, and no dcrantavU^ in case of a dcfECjency of assets; 
and what substantial distinction can be taken between a 
simple contract debt and a legacy ? If the one be en^ 
titled to priority over a future contingent debt, ujwii 
what principle is the other to be excluded from ihe be¬ 
nefit of the same priority } The dictum ascribed to 
La)rd Ilardmcl'c^h)^ “ that all paymeiib ofstmplc con¬ 
tract debts luado before breach of the condition arc 
good, but not of legacies," is unsupported by any rea- 
sotiing, and the point was not before tlie CoLfit in the 
case referred to : tlie f^uej^tjon tlieie arising only on an 


(*) lb, p. 16 S. 

cxceplion 


(a) Amhp 16(J. 
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V. 

UaLLANp. 


exception to the Master*^ Report disalloTping payment 
of certain sums by the executor on account of their be- 
in^ delits of an mfenor degree to the plaintiff^ji demand* 
JFilbrahnm also cited and relied upon the case of Eelcs 
Eamhert. 


Cooke and Conibe^ for the defendant* 

This is not a hill for a general accoirntj upon which, 
if a decree were uhtalned, an inquiry would also be dt* 
reeled aw todebtSj and llio obligees in the bond would 
be at liberty to come in with the other creditors before 
the Master* So, when the Court inahew a decree in a 
creditor's suit, all the creditors are considered as being 
parties to the suit, and th^ direction for payment out of 
Court of any part lo the parties entitled is loado in the 
regular administration of assets* lint this is a suit in¬ 
stituted by the plaintitr, claiming as rcsjduary legatee, 
in the absence of the creditors whom there are no means 
of bringing before the Court; and it is n question of 
great importance, whether a decree ma«lo in such a suit 
would operate as an indemnity to the executor in any 
action tbatmay hcrcafler be brought against him by tTie 
lessors upon a subsequent breacli of covenant* It is 
clear, that nl law it would be no indemnity* In this 
Court, no legatee has a right to call for flie payment of 
his legacy before all claims upon the estate have Ijeen 
fully satisfied; and this is the distinction between lega¬ 
tees and creditors, which is one of the points in tUo case 
referred to* Then, are all claiioH upon this testator's 
estate, in the case which is now before the Coiiri, to be 
considered as having been satisfied ? It is perfectly 
clear that, at Jaw, an executor is personally liable to the 
lessor of his testator, in respect of rent accrued due 


(«)lt was cited ff&m by iSVyfcj, 37- 54. 7J*, as see 

(p, 3d.), hut is also reported /wrf* in hhJIoaour'dJudginenL 


since 
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thicc (lie death of thq testator. lie U charged ais 
assignee ia respect of the perception of the profits; 
and it is not material whether he has assets or not* 
“ Therefore he cannot plead pictw administravit ; and, 
“ if judginent be given against hiiiij it is ds bonis pro^ 
“ tf the land be of less value tlian the rent, 

“ he may plead tlic special matter, and pray judgment 
whether he shall be charged otherwise than in tlie 
deUtiri only;" in winch case the judgment is <!f 
bonis li^stftiorifiy and not de honis propriis. (a) The 
case" cited by WHbru/tajti <lors not appear to have been 
ever decided ; tior is it refcri'ed to in any subsequent 
eases, that it is impossible to state it as im authority. 
In V. the question of legacies actually 

did arise, us appeni'B by refevento to the reg^inter^s 
book (5); and the same principle Inis been acted upon 
in !hc case of tfio Duke of leases, in 

which the residualy legatees, and some of the parti¬ 
cular legatees uIjso, ba^\e been kept out of jHJ^scssioii fiir 
years, by rea^n of the possible fleinands which may 
arise under tlm covenants wlii^h the Duke had entered 
into for quiet cjijoymenU 

Sir S'. in reply. 

This case h perlecily new : but the novelty of it ls in 
the plaintilT'a favour, because it is impns?,iblc iliat the 
circumstances under which if has arisen Jiave not l>ecj] 
of frequent occurrence, although no such cUiiin as that 
made by the present defendant has ever before been 
instituted in respect of tltom. No 8uch claini could 
liavebeen established under the usual advertisement for 
creditors to conic in and prove (heir debts in the IMas- 

t^i) i W'llUains's K^iun- (b) See nolc at Llie einl 
ders, 1, note; and Ihc au- uf the case* 
tliuriticii died. 

tcr’w 


1817* 

SlHMONS 
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V, 

IiOi.LA»D. 


!er^s office. The case of the Duke of Qiicaishcrry*^ 
leaser 14 riuite diffevent. For thoso Icatjo!; had actually 
been attacked ; and there had been a judgttient of the 
Court of Session against tlienij which judgment is now 
under appeal. As to the distinction supposed to have 
been tiikcji in Ilawliins v. how con a legatee he 

said, 39 against an executor, not to bea» much entitled 
in respect of hU legacy, as a simple contract creditor in 
respect of his debt? Then it comes to the question, 
Whether there exists any prior actual demand ? Can 
the executor l^e |>erjnitted to say, 1 will keep this in my 
Jiauds forever, to answer this future possible demand ? 
or during the whole continuance of the lease, which may 
be of any possible duration ? The cases referred to in 
fViUiams's note on Samtders are not applicable; for 
they only shew that the executor is liable so long a§ ho 
rcTuains in possession. As i^oon as he has delivered 
over the possession to the legatees, his liubiltly ceases, 
further than to the extent of assets remaining in hi^ 
hands. 


The JVIasti;r qflhe RoLta, 

The equitable relief sought in this case depciub upon 
a legal questioii. Whether an executor can safely make 
payment of legacies, or deliver over a resutuc while 

n 

there is an outstanding covenant of his testator, which 
has not yet been, and never may he broken. This 
question wab very much discussed in a case (of Eeles v, 
Ltirttbcrl) reported both by and by 

the ultimate judgment in which is not, however, stated 
by either. There is also a case of Ncctor and Shftrp 
V, Gennctf in Cro. Eliz* (6), where the same questicm 
arose, though in a diflerent shape* A legatee sued hi 


(a) Stylfli, 37. 64. 73, 
Aleyu, 


(^) Cro* Eli^. 46G. 


the 
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ihe Eccicsiastical Court for his legacy* The executors 
pleaded that the testator, who was keeper of a prison, 
was bound in an obligation to the aherilT (to an amount 
exceeding the entire value of his property) for the 
safe keeping of the prisoners committed to his charge; 
which obligation had become forfeited in consequence of 
a judgment againBt the isheriflfs on an action for an 
escape * and the oxccutors had therefore nothi ng in their 
hands to answer the demand. This plea was disallowed, 
whereupon a prohibition was sued, which being dc^ 
murred to, the defendant prayed a consultation* Upon 
this the principal question was, Whether the escape wj^is 
such that the sheriA' was suable in respect of it f Ibr, if 
not, the bond was not forfeited ; and, if the bond was 
not forfeited, then it was said to bb plain that the legacy 
should be first paid; and, to this purpose, it was argued, 
that by the dvillaw,the legatary must enter into a bond, 
to make restitution tf the obligation should be after¬ 
wards recovered; so tfiere was no inconveiilonee to any. 
To which the whole Court agreed, and determined that 
it was no plea, unless the xibUgation were for retted* 
Coke said, Tlie dfilerence is, when tJie obligation is 
for the payment of a lesser sum at a day to come, it 
gUali be a good plea against the legatee before tiie 
day , for it is a duty maintenanty which ia in the con- ‘ 
dition (as 9 /J, 4*12*) But otherwise It is, where asta- 
“ tute or obligation is for the performance of covenants, 
or to do a collateral thing. There, until it be forfeited, 
it is not any pLca against a legatee; for perad venture it 
* ^ shall n ever be forfc i ted, and may 1 ie in perpetnumyaTi d so 
no will should be performed.** The majority of the 
judges being of opinion that there was no forfeiture, a 
consultation was awarded, the effect of which, ^ it 
regards the present question, was to leave the spiritual 
Court toprocced accord tag totbe j r o w n establ iahed co u rse 
—'jiameJy, to compel the legatee to give security to ru- 

funti 


1317. 


SiHMONa 

u* 

UOLLAKO. 
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fiinJ ilie legacy f incase of the c:x ecu tors liecomingaflcr'' 
\vnrds liable to be sued upon the bond* In the argu^ 
niciit of Eeles v* Z>ambcrtf tliis case is noticed by 
Justice; It was Necli}r and Sharpe's case,^8 Eliz* that 
legacies ought to be paid condilioiially, riz. to be re- 
stored if the covenant should be broken/^ (a) 

In //ejiaA*iMi v, J)fiy (5), l/>rd Ilardmiehe makes a 
distinctLon between simple contract debts and legacies ; 
and seems to entertain a clear opinion that even an un¬ 
broken coycnant renders it onjuntrliable ibran executor 
to pay a legacy^. 1 see bo reason to doubt t)ie accuracy 
ofj/wi/r/s report of this case ; for his statement is 
found to correspond with tlie regiJHter^s book ; and 
although, in the ordtr overruling tlie exceptions, par* 
ticular legacies arc specified, yet it appears by a re¬ 
ference which has been made to the Mastcr^s report, 
that they were the only Irgaclcf; stated to have been 
paid; and they must have been paid before the tbr- 
feiture by breach of the covenants, Ilardwkhe 

slating tlie ipiestion with r/^spcct to thorn to be, “ Whe- 
“ tUcr payment of the assets, before fliere ’^vas any 
** breach of the condiliou, ought to he allowed as a 
good administration of tlie ellccts^’’ (c) 

In tliia state of the authorities, it would be too much 
for tne to order the executor to Iraiisfur and pay without 
having security given him in case of judgment being 
recovered against him at law, for any future breach of 
the covenant* No decrc#' that 1 can make will bind the 
Corporation of CmUcrimri/j or protect the executor 
against their demand, if the bond should hereafter l>e 
forfeited* All that I can do, is to order the funds to Iw 


I8i7, 


U- 


(t) See nolo uinicxGti. 


(rf) Slj'les 66* 
(6j Anib* 160* 


made 
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made over on the plaiiitiETgiving a sufGcient indemnity; 
and It must be referred to tlie Master to settle the terms 
of such security, (a) 


1S17* 


C< 

OoLLANlh 


(fl) Tteg, Ub. A. 1752. fa. 72, 

John IJuTs^kinSj Gent, smd Otlierg, ^ Plu-intiirs, 

agaiitsi 

James D<cj/ and Mur^ his Wifcj an<l Otlif'r'ij Defendants. 

IVedttcsdajfy IZili Janiutr^^ 


‘^The matter i)f the ejt- 
ceptioiis taken by the plain¬ 
tiffs atnl the defeniUnifs Da^ 
and his %vifa, to rnpoi-t* 
made In thi5 cause, by Mr. 
Jfoffordj anCj kc. dated tho 
17th day nf Jwwtr b.stj enmin^j 
on the IStl) thiy .hmfifir// 
instant} Linf] also iiii this pre¬ 
sent day, tr> he ar^jucd Le- 
fore tbe Rigtit UonourabLd 
tiifl Lord, &c, in the pre¬ 
sence of counsel learned for 
the plaintiffs, and for the de¬ 
fendants Day and hb wife; 
and upon opening and debate 
of the pbintiirs^ brsC OKcep- 
tion to the said report, and 
hearing vvtiat was alleged by 
the counsel for the said par¬ 
ties, ]iU f-fOrdiiliip hold the 
said plaintitl's’ first exception 
to the said report to be tn- 
sufTicient, and doth therefore 
order that the same he orer- 
rnlcd ; and upon o|>emng and 
debate of the plain tiffsecond 
exception to the said report, 
and hearing ttie 1st and 2d 
schedules to the said report 


rcjul, and vvhat was aUege^l 
by the counsel for the 
parties, hn Lordship held 
tlie iiaid plaintifTs* second ex¬ 
ception to the said report to 
be iusufficient,and doth there¬ 
fore order that the tame he 
overruled ■ and upon o^jeu- 
iiig and ilehnte of the plam- 
tj fis’ t h i i d eveepti n 11 to t h e .^a id 
Master’s report, and the splil 
ilefendants’ first exception to 
the said report, being for Chat 
the said Master iu and by his 
said report hath disallowed 
ail the paynjients reported to 
have hccij made by the said 
defciiil'ants in H'idrt>iijis!eriiig 
the cfstate of JVilUaot Vrcnch 
the testator therein named, 
w'hich are mentioned in the 
said third scheilido to the 
said repni t, amotinting toge* 
thcr to J12(1/. I Dv. on accoutit 
of their being debts of un in¬ 
ferior degrpn to the plaintiffs’^ 
demand, whcreaii most of 
these payments were ^ond 
Jide paid by the said ilefcnd- 
aiits many years before any 

breach 
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breach of the security bond 
in tJie pleadings meiitionGcl h 
pro rod to hare beca madef 
and many years before any 
notice Co the said defendants 


Jlaakins^.Diii/. *“'=** 

iiig ; such ]jay(nent5 wtro 


therefore a due administra- 


under date of 20 th Au^si^ 
1726, the sum of 630/,, and 
the four lest items; und as to 
those sums it Is further or¬ 
dered, that the said cjcep- 
tioii be orerruled ; and upon 
Opening and debate of the 
said defondnnts^ second ei- 


lion of the testator i^Venc^’a ception to the said report, 
estate, and aa such were and heating a bond signed 

good payments, and ought lo tV* French^ dated the ILtli 

have been allowed to tl^e day of Decemfjcrj J7l4, and 
said dercndaiits pp gnti<l p£^v* the answer of the defendAnts 
mefits, against Che piaijitliTi' and his wife, read, and 

demands; and the said de- what was alleged by the 

fondants OQglit not to pay the counsel for the said parties, 

same over agaiix out of their bis Lordship held the said 

own proper estate. Upon de- second exception of the said 

bate of the matter, and hKLr- defendants, Dft^ and his 

irig the articles, eight-partite, wife, to be in^ujhcient, and 

dated Che 2Bth of Oc/oAcr, doth therefore order, that the 

1715, the articles dated the same be orerruLed. And it is 

Ifith of JrtHKwrj;, 1718, the further ordere^^, that the sum 

Master's report, dated the t of 5/. deposited by the [dain- 

Syth ot Jiiljfj 17'17, anil the titfs, and the sum of 5/. de- 

said report] dated tim l7tLi of posited by the said defond- 

June last, read, and what ants. Uaj/ aud hitv wife, wltii 

was alleged by tho counsel the register on ftliug theii 

' fnr the £uicl jilatjitills, ills said oaccplioi), be paid hucliL 

Lordship hdd the said plain- to them respectively, and 

CifT!*'third exception to be in- that It be rt fcrrcd bach to 

sufficient, and doth therefore the said Master lo compute 

order that the same be over- inlercHt on so mucii as shall 

ruled. And it is further be foutid due on the balance 
dercd that the said defend- accoiding to the directions 

ants* first exception Co Che aforesaid, pursuant lo the 

said report be allowed as Co order made in this cause, Che 

all the Sums /Contained in the 21 st December^ 174H.” 

third schedule to Che said 

Master’s said report, except The following statement of 
the two legacies of 15/. and the report excepted to, as 
]00/>, and Che sum of 355 /p, stated ju Che above order, is 

also 



CASES IN CHANCERY 


557 


fiLso €xlra^cted from tbe Ke- 
glstCT^S book. 

The Ji^port of Master 
Pefcr Ifolford^ dateJ 17th of 
\7b2y corrects^ ^ome 
mLsitakea tri the report of the 
then iate Master Ho^forff, 
ditteJ Syth Ju£^^ 1747f as to 
the receipts and payment^ of 
the derendiints, <Lnd his 
wife, on account of the per¬ 
sonal estate of PVilHfm 
Pt'cnch ; and the amount of 
!;udi recejj^ts ainl payments, 
as coTTCCted, are !)ialecl in 
the first and second schedules 
to this report, and the hakmce 
appears to he 3050/. Is. JJd. 
to be pnid the defendants 
X)fi^ mid wife.—The report 
then proceeds in the follow¬ 
ing wonla. 

And t find that the said^ 
late Master//o{/brj/did hy the 
said former re]H>rt cenlFy, 
that the Said defendants, 
James Daj/ and hii wife, had 
paUE on account of the sim- 
jdo contract debts and lega¬ 
cies of the said lyilHam 
Frcnchy the several sums in 
the $)th schedule thereto an- 
nexed, amountltig in all to 
Od.y but had not 
allowed the same by reason 
they were not of an {M[ual 
degree with the debt due 
from the said IVtUiani 
Prendt^s estate to the co- 
par tuersjiip tn ifuestioiif in 


this cause, and there being 
some payments then which 
were made by the said other 
executor, and some other 
payments which ought to 
have been allowed Ihe said Ha:skmsy-Dni/* 
defendant, in the Bth sche¬ 
dule to the said former re¬ 
port, 1 have in the 3d sche¬ 
dule to this report set forth 
the particulars of the several 
sums so paid by the said de- 
fetidants, oti account of such 
sbriple contract debts and le¬ 
gacies of tlie Sriid ^ 

Frenchy and otherwise aft 
therein mentioned, and In- 
stead of the kaid sum of 
3lj2]i^ 15 sp ild* the same 
amount only to the sum of 
3120/. ID.f.j which said pay^ 
ments to the aninunt of 
3120^, 11 have thought 
fit likowisetodiiiaMow, otme- 
couii 10 f tlicii' hd ug paymeut!) 
of debts of an inferior degree 
to the plaiiitiU's; but in re¬ 
gard it his been insUted upon 
by the defendautij, Da^ and 
his wife, that many of these 
paymenls were macic prior to 
any i}rear1i of the security 
bond in question, which they 
look upon to be u circum¬ 
stance very favourable for the 
allowing such payments, and 
are de^ijjous the same should 
appear tj the Court, 1 Emm- 
bly certify that it has appear¬ 
ed to me that several of the 
sums of money which make 
up (he suiJ sum of 3120/, lb.?. 


mr. 


Simmons 

Bullanu, 


w’ere 
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Bollanjo. 


HamiLin st . 


were fmid before any breadi 
is proTeJ to have been made 
of the condition of the said 
security notwtthsCaild- 

in^ which I have thought £t 
to dJsallow such payments, 
111 regard it appears to me^ 
tJlut Kbenezef Uurdack and 
ISettjnmin Lnnc, who was the 
principal obligor in the &uut 
bond, were two of the acting 


«aecutors of the said IViiiiitfn 
French^ together with the 
defendant Jimes ahd 

that tJie said Mbcuc^er ifnr- 
thek was one of the copart¬ 
ners in the sugar-heusej ^and 
one of the obligees iu the 
said bone!, and therefore can¬ 
not l>c presuTned to be iguo* 
rant that there was such bond; 
»iid for that reason, Uktc 
being notice to other acting 
oiiecutors, I apprehend 1 
eanuoL presume that the dc* 


fciidant Dfitf had no notke of 
the said bond, so uis to aiferC 


him in the administration of 
the assets of the said 
French^ and it does not ap-. 
pear to me that the defend¬ 
ant upon payment of 

the several simple contract 
debts and legacies above- 
mentioned, tooh any security 
from the persona to whom 
the payments were made, to 
refund the whole or any part 
of the money paid them, in 
case it shonJJ happen that 
the said bond should he de¬ 
manded of the estate, which 
I apprehend he ought to have 
done*” 

The third schedule to this 
report is styled, ** An ac¬ 
count uf what^tlie defend¬ 
ants, Jamt's D/t^ and his wife, 
have paid in discharge of se¬ 
veral debts of the said tViU 
Hum Vtendi^ by sim[>Ic! con¬ 
tract, ami for legacies, and 
otherwise, which I have not 
allow cd theiii,” ^ 


*[The scrernl items which are e.vceptcd in the above stated 
order, are hi the following terms:] 

Xt^ fh 

Plaid to Williojfii i'VcjicA, his son, by Manj his first 
wife, in discharge of a bond given by the i^atd 
testator Fr^tichy previous to the marriage with 
the defendant Marj/Da^j his wife, - - f>t)0 0 0 

Paid for one year^a interest thereof, - - - 30 o 0 

llctaincd by the said defendant James for 

legacies given to him and his former wife, by 
the said testator WiiUam French^ - - ■* 15 0 O 

Retaineil by the defendant liH widow, (he 

legacy left her immediately after his death, - 100 0 0 

Jf*g. 


1 
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Jitig* 40, 1726*—Pkid Mr. Frencft's widow for 5 
y«ars and 11 months’ maiDtetinnCfl and eduoi- 
iioik of his two children,. Thutfias and M&rt/t 
during the time of lier widowhood, till her 
marriage with defendant 20th jittgust 

at dOf. jMrrdnnifineach, - - - - - 

The four last items werer 

June 47- l74l.^Paid Thomas Fane his bill of law 
charges in the irigli Court of Chancery, Da^ 
and wife, ats* Ilat^kins and others, - - - 

Paid Walter Morgan I'n full, - ^ - 

To ship Ragriiond^ cost by her as by Jiccountj 
To Nodietl Bridged^ by her as by account, - * 


-355 0 0 


14-1 0 0 

I 10 0 

hO 

IJ 


[All the other jjayments staf!>tl in iJiTs schedule appear to 
iu respect of Bimple contract debts,] 


181T* 

SlMWfONS 

a, 

ISolXAND* 

Ila:»kins j.Dtiif, 


7 s 
11 <> 
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BERTIE 13 . THE EAUL of ABINGDON anj 

Others. 

T he ttanourabk Peregrine Bertie^ by his will, 
after directing liis debts to be pnid, anii bc^ 

veral pecuniary legacies and annuities, and after ebar^- 
f^ing bis real estates witli the payment of so much of his 
debta, funeral and testamenlary expenand legacies, 

down tlie interest of incumbrances out of Ibo rents. lie kcfU <lown 
accordingly the h^ercst of all but one mortgage, the Interest of which 
(belonging to Infants) ^vas nercr a|J|il 1 ed forj except a small portion for 
Diuinienotice, tlie residoc of the rents being paid into Court to the credit 

V 

of the cause. Tenant in tail, coming of nge^ ^ulTcrs a recovery^ and ro- 
setefes the estate^ and afterwards dies. The Master, by his repottj hav¬ 
ing certified that the deceased was not bound, while tenant in tall, to 
keep down the interest of the incumbrances, and consec^uently that iho 
rents paid into court, during that time, belonged to his personal re¬ 
presentatives; the party cLaitnrng to he entitled to the estate under the 
settlement peLilloned for leave to except to the report, on the f^dlowing 
grounds* J^Vr,^f, that in the case of an infant tenant m tail, the Interest 
of incumbrances ought to be kept down out of the rents ; 2 dly, That 
the direction to the receiver tu keep down the iiitBre.st, amounted to an 
oppropmtlon of so much of the rents to that purpose; and,^ 3 i]Jy, 

That the deceased by not claicning the fund when of age, ahewed nn 
intention that* it sliouJft be so appropriated, lint It was held, 
that the general question could only arise in favour of n remamdor^niaii 
or reversioner, and nil such rights were in this case barred by the re¬ 
covery ; ^-^dly, that the order was not meniit to vary the rights of the 
real aiiLl [personal representatives, but to prevent the jiicumbrancers 
from boiiig prejudiced by the Court t^kirg the estate into its custody, 
and also to protect the estate from hostile proceedings on the part «f 
tlie creditors ; and <lid not ntnount to an apprD[irjatioii ; nod lastly, 
that there was nothing in the circunistaticcs to alter the character of 
the property, which, conslftiiig of rents paid into Court, ^nd neither 
nppiicd in payment of Interest, nor appropriated for such payrneiit, waa 
personal estate, and to be dealt with as such. 


J817. 


JIOCLS, 

Dec, a— 18 * 


On a bill by 
infant tenant in 
tail, a receiver 
was appoint¬ 
ed, with an 
or<ler to keep 
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fls Ilia personal estate would be insufficient to pay, and 
with the payment of the paid annuities, devised bis 
estates iti the county of Oxford to WUloti^hh^ Earl of 
Abingdon for his life, witti remainder to the second and 
other sons of the said Karl succeBsively in tail male, 
with remainders over* 


1817* 

OruTfi: 

liOaii 

AlUNCDOIfp 


At the time of making his will, and of his dcatlk, the 
estates in question were subject to two several morl* 
gages, one for 10,060/*, and the other for securing 
the sura of 14,SL'5/. horrowed by llie testnior of the 
trustees in the marriage seltlemciit of the snid Earl tjjT 
Abingdon^ to the interest whereof the Earl hinipelf wap 

■ h 

entitled Jbr life under that !;et(le[neut. 

* 

Upon the death of the tcBtator, the Karl csmie 
into possession of the estates by virtue of the de¬ 
vise contained in the will ; and in IHlurj/ Tciin 
1795, the Ilonoiirablo iV'dhughhi/ llcrlm (ivfio was 
the Earles second eon) filed hb hill, as tenant in tuil 
in remainder under the will^ to have the will esta- 
blislted, and for an account, praying also that a sum, 
adequate to the payment of the principal and ili¬ 
ter est of such debts and legacies as then leinained 
unsatisfied, might be raised by sale or mortgage of 
the estates, and for a receiver, who should l>c directed 
to keep down the interest from time to tinic out of 
the rents of the cslafcs, until the principal monies 
should be discharged. 

By an order, dated tfie 14th of A/oy IT&Z, a re¬ 
ceiver was appointed i but before the cause came to 
n hearing the Earl died, whereupon tl*e plaintifl' be¬ 
came entitled as tenant In tail in possession, and the 
suit was revived against the lieir at law and personal 
representative of the deceased* 

VoL* III. O 0 


By 
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JjLAXJt: 


Loh& ■ 
Abi.vuDOX. 


Ey ihc decree (lOtli of t/w/y IH04) it was declared, 
that the wit] he e^tablii^lied, nnd reJerrccI to the Master 
to take at) accoimtof the personal estate of the testator 
Peregrine Bcrltej and ofhis debts, funeral expenHea,and 
]pgacie!;,and the arrears of the annuities given by his will, 
and to compute interest in the usual manner^ and to dis¬ 
tinguish such parts ofthc arrears oftlic annuities and in¬ 
terest of the debts as had accrued In the Earl'sllfctltne and 
since Ins death; and m case it should appear tbiit the per¬ 
sonal estate was not BufTident to answer and satisfv the 
debts, funeral exjiensea, and legacies, and the arrears of 
annuities^ then that thC testator ’jh real estates,or a sulH- 
cicn t part llicreof, be sold to make up the deficiency; and 
it was ordered that the receiver (iVrio was also the Earl's 

i 

personal representative, and a defendant in llie cause) 
fhltouhl, out of the rents and protifs of the esta tes, pay and 
keepdown the Interest ofthemortgagesatid incumbrances 

fi 

andthegrow'ing paymentsoftheannultiescliarged there- 
nil, and pass his accounts before the Master, and pay the 
bahince tafter the deductions di reeled by t^e former order 
un d by t hat dec ree ) i ii to tl le ba uk, to th e c red i L o f the ca u se. 


Tho interest nf tlie luortgage for 10,000/. and the 
nimujtjes were duly paid by the receiver, and continued 
to be so in pursuance of the decree : bitt, with I'espect 
to the second mortgage for 14,815^*, the Ear! )>eifig 
entitled to the interest tliercof^ as also to tlie rents and 
profits of the oMjites, for hiii life, such interest had not 
been paid by the receiver, but the rents and profiti^ of 
the estates were consrlercd to be a satisfiiction oF the 
same during h\?i life, and upon his dcatli bt^ younger 
children (ivhu were infants) becoming eutifled to 
10,00€/. (part thereof,) and bis estate to the residue, 
Ibe rents and profits applicable to the payment of such 
interest were, from and after thatevent, paid Info Court 
by the receiver, and from time to time laid out in the 

purchase 
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purcliaj^ of stock tu tlic natne of the AccoaiMflfit-Gcnc- 1817* 
ralj in (mat in the cause, 

I IciiTi c 

In iSOS, the pfaintifT IVilhughh// i^cr/^V, being ofage^ Jitmu 
suffered a recovery, and luaiie u conveyance of the Aiir>!Gno?ff* 

edates (subject and charged as by tlic testator’s will) to 
trustees, in trust to sell and apply the money arising 
from sale to such purposes as theraiu mentioned, and 
(subject thereto) to Ktond eciecd of the estates, or suclt 
parts afl should remain unsold, in trust for biniself (the 
pJaintifT Wiiloughbj^ Ihrtic) for life, with certain re¬ 
mainders, ivhich did not take cllbct, and (subject there¬ 
to) upon trust for tlic Hon, PcTfgrific Hertic for life,* 
with remainders over, ' 

f 

* 

TheplaintiH', JVUhttghhij /ierZ/c, after wards died; and 
the said Peregrine Bcriic becouiiug entitled, us tenanl 
for Iitb, under this sclllement, caused the former suit to 
J>e revived, and hied a sii[>p1eiiietila] hill against the re¬ 
presentatives oHlie said fate [daiiitifi', 

* 

ily an order (lOlli ISJ^) it was referred to 

die Master (uniong oLlier things) to take an account of 
dietestatorV (Peregrine yJ/Tr^^Vs) deids uiid legacies re- 
niaining unpaid, and the interest dtie thereon, and of 
the arrears uf the annuities given by Jiis will, and in* 
terest, and of the funds llion standing in (ho nanio of 
the Accountant-General in tr nat in the canat', which 
were applicable tosuch payments; and it was ordciedthat 
theAlaster should enrjuire, and state, wliclher anj part 
of such funds, and to what umonnt, belonged to the per¬ 
sonal representative of the p laird ill jyUhffghhf/ ihriic 
deceased, 111 respect of rents and profi ts accrued diiring li [a 
lite, and which had been paid in to the credit of tile cause, 
and diat the sale of the testator's real estates should lie 
ftijiid until the Master sliould have maiie his report, 

Oo 2 ^riie 
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TJie Master made hif5 report in pursuance of this or¬ 
der, whereby Ite found that 7105/. 16#. 3percaiis,^ 
which wafl the fund purchased with the rents and pro¬ 
fits accrued from the death of the testator, (except such 
as were then standing; to the account of rents oiid pro¬ 
fits,) (o November 3808, when the Jwte plaintiff Wii~ 
lortghh^ ber:aiuo tenant forlile, and the accmiiulatioRsof 
such rcnla atu profits, togctlier w'ith the dividends 
accrued on tlve said slock, belonged to bis (the 
said late plaiptitf^s) personal representative. Tliat 
1976/, 8.V. 8^/., t}pcrcnfts^y bcin^ the funds purchased 
wilii ttic rents and profits accrued from ^ot^ember 180S 
^'io Mtchacimas 1810, (the quarter day preceding the 
death of tlie said lute plaintifrj'and the accumulations, 
&c*j were applicable to tiie payment of interest on the 
said 10,000/. (part of the second of llie above-men¬ 
tioned mortgages); and in case the ^lUtno sliould be 

#1 

more than sufficient for that purpose, the residue should 
belong to the late ptaintifT^s personal representatives, 
and that a further sum of 1810/. i4#j .W,, like stock, 
(subject tocorlain deductions,) also belonged io the same 
personal rcjiresentative. And under tbo dirociiou that 
the Master should enquire whether any and wbat part 
of the funds in Court belonged to the personal re[>re- 
sentatjvo of the deceased plaintifi^ in respect of rents 
and profits accrued in bis lifetime, and paid into Court, 
the Alasler staled that he was of opiuiDn that such rents 
and profits as accrued while the said plajiitifi' was tetian t 
in tail were not applicable to tbe payment of ibc in¬ 
terest of incumbra^ices affecting tbe estate, uotwith- 
standing the decree of the lllh of Afaj/f IS 13 directed 
that the receiver should keep down the interest of in¬ 
cumbrances. 


A petition was now presented by Peregrine Bertie^ 
(the present tenant for life^ and plaintiff in tl|^ revived 

suit,) 
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suit), representing that the claim of the late plaintiff’s 
personal representative, In respect of such rents and 
profits had not been properly put in issue by the 
pleadings, and no order mode directing the account to 
be taken in that manner; and that the Master in caU 
dilating interest on the 10,000/- (part of the said second 
mortgage), had erroneously charged interest thereon 
frorn the l^Oth of (700, the day of the testator’s 

dcHlhi instead of the 23d of St^pltmber 1799, the day of 
the death of Wiliotfghbfy Earl of Abittgilort^ up to which 
it npficarcd that all interest bad been paid; therefore 
praying tlint tlio petitioner mrghf be at liberty to fllc^ 
exceptions to tlic report upon those grounds, the same 
bavtiig been omitted to* be done within the regular time 
for taking exceptions. 


I8i7, 



BeaTfE 

a, 

Lunu 

AGiNGnOJ^4 


Sii' 5* Romiif// and J^hiiihiiora^ in support of the 
petitioiu * 

./A u/d, (or an iucuiabrancer on the estate, and for 
other jiartLes entitled in remainder- 

7>e//aiid contra, for tlie jiersotml representa¬ 
tive of /iof/c, tiic deceased plaintiff. 

n 

In support of the petition it was con tended, that 
in the case of an infant teiiaiiC in tail, the InL^i'est ofin- 
cumbranceH ought to be kept doivii out of llic rents ainl 
profits of tlic estates; and, in support of Ihui proposi¬ 
tion, they refci r ed to the case, of Strghoif v. Saifj/ («>, 
and Sanden'^ uotei but il v/as a point wliicb had ji^ver 
been expressly decided. They also mentionnd C/i//pihr.v, 
C/uipi(H(l>)jj7tir}ibiit[yv. BroiH'iiic), I'jucrjv. 'fJnf 
tt su of Hereford. ( ^0 Secant//}^, tha11he ortier dircc 11 ng 


(fl) 2 Atk- 4Ki. 

f^ord Piftilij/n T* 'Itu^beSf 

{b) 3 (*, Wfiis, 229. 

Ti Ves* !^ii.; Lofim v* 

(t) 1 Ves- 477. 

2 tidi. .k Lef 

(iQ 2 Bfo* Aiul 

t'K 
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receiver to l£ee[> down the interest iimonntcd to an ap, 
jiropriation of so much of the rents and profits to that 
purpose, Third/f/y that the tenant in taif^ by not claim* 
ing the rentH and profits when ho came of age, shewed 
an intention that they should be appropriated to the 
payment of tlie iiiLerest, 

The Masti:u of the Roi.t.s* 

There can lie no question in this case with respect to 
the obligj^tion on an inihnt tenant In tail to keep down 
the intero-si orjijciirrihrauceN out of the rents atitf profltii 
,of Iho estate. For it is only by a reversioner or re¬ 
mainder-man that i^nch an obUgntion, if it at al! exists, 
can be enforced. Here Mr. Willottgltht/ /^£r^^V, the 
tcimnt in tail, on coming of agCj suffered a recovery^ 
anti resettled the estate. There isj tliercforCj no re- 
vcrsicticr or remainder*man to agitate a questjoii as to 
what ouglit or ought not to have been done with re¬ 
spect to the incumbrances on that estate, 

f 

As to the real and personal representativea of /F?7~ 
io7ighh/ /icrticj the deceased tenant in tail, they have no 
equity against each other fo vary the state, of things as it 
existed at Jiis death. If the interest of incumbrances 
has been in fact paid out of the rents and profits, the 
personal representativescannotcomplain of anydiminu* 
tion which the personal Gsiale has sustained by makirjg 
such payment. If the interest has not been so paid, the 
person taking the real estate under ffVhtighb// Jkriic, 
the deceased tenant in tail, can as little coniplain that 
the rents and profits have not been applied in keeping 
down the interest. He lakee subject to a II iucumbrancei'. 
What the incumbrances arc is a mere question of fact, 
Unpaid interest ifi as much a part of the incumbrance 
us the principal money. I n point of fact, the interest oj' 
the mortgage made hy J*mrgritic Birlieio the trustees 

i> under 
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under the late Iionl firttlcincirt is nupfiid* 

I^nntilfacU^ tlierefore, it muiit ctnistiLute a charge upo[i 
the real estate; and the owner of the real estate lias no 
right to call upon the owner of tlie personal estate to 
exonerate him from that charge. 


TS17. 


BnnriB 

V* 

Loan 

Abinouo^* 


But it is said, that, though the interest be Iti fact un¬ 
paid, the order of the Court, directing the receiver to 
keep down the interest of the incnnjbrancesj had the 
effect of an appropriatron of the rents and profits to 
that specific purpose; and that the riglitsof the parties 
are, therefore, now tlie same a.s if the rents and profits 
had been so applied. Now,certainly) such a direction 
is given witliout the least view to (he iiiterosti! of tiio 
Tea! and personal represriitutives. *ft is given, partly in 
justice to the incumbranrors, that tlic-y in(!y not be 
injured by the act of the Court, in taking possc'^sion of 
the rents and profits, to which they had a right io resort 
for payment of Ihcir interest,—partly fjr the benefit: of 
the estate itscl/, lest the incumbrancer^;, having llieir 
interest stopped, might be induced in resort to proceed ^ 
ings injurious to those who stand behind them. 

The incumbrnneers may or may not avail llicmsclvcs 
of the onlcr, by applying to the receiver, If they 
apply to him, they will cither be paid their interest, or, 
if he refuses or neglects to pai' (hem, they may complain 
to the Court of such iiegleci or refusal But if they 
omit to apply for the interest, it is to be presumed that 
they are satisfied with the security they have, both for 
the interest and the principal. The Court does not 
force payment upon them; nor does \i set apart any 
portion of the rents and profits to ausive^ unclnimod in¬ 
terest, Tho balance is paid in by the receiver, and 
carried to the credit of (he cause, without any previous 

ejifjiiirv, 
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crujuiry, wfic^ther all the hicuiubranccn have or have 
not received their i«tcrest* If the estate were not in 
the [josHes^ion of the Court, one incumbrancer might 
claim his interest, and insist on being regularly paid* 
Anotlter might sulTer fi.rs- tii run in ni'i'car. Tiio estate 
would be discliargod of the onej and remain burdened 
with the other. Why should it be oUierwisc when tlic 
estate is in the possession of the Court ? To benefit the 
real, at the expense of the personal estate, is no part of 
the purpoi^c for which lUo order is made, although it may 
be a con^eqnonce of the iticunihrancor's choosing to take 
the benefit of the direr.tion given to the receiver* 

r 

Here is a fund, con.^isting of rents and prolifs, which 
had not been applied in the payment of iiitci^st in the 
lifetime of BerfiCy nor appropriated for such 

payment. What is that fund, then, but the personal 
estate of BcrfteF and what* right has the 

person taking the real estate under him to say, that this 
portion of the personal estate slialJ, after hia death, be 
applied to the exoneration of the real estate, from tlio 
burden of that interest ? 1 conceive there U no ground 
for such a claim* 


It wad tfrrowii out in argument, llmt fFH/ouglib// Bcr^ 
itCj by not applying, during the two first years after be 
came of age, to get this fund out of Court, has shewn 
that Ilo did not hiinsclfcaiiRukr it as parCofthc personal 
estate. Ibit, by merely doing uothing, lie surely could 
not change the uctu:*) diaracter of the properly* The 
Court finds it personal estate, and must deal with It as 
such;—and, being personal estate, it belongs to the per¬ 
sona! representative* 1 am of opinion that the Master^s 
report in this ijailicular is right; and there is, therefore, 
no reason for allowing an exception, to be taken to it* 

As 
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As to tlmt part of the mortgage monej to wliich 
l¥ilhughh^ R^flw was entitledj the rents and profits 
that accrued in his litetime must, to be sure^ go in 
satisfaction of the interest. The personal representa¬ 
tive is not claiming both the interest and the rents and 
profits;—but only rents and profits. When they arc 
paid, the demand tor interest will be extinguished. 


J817. 



Bertie 

rr* 

Lono 

AniNODOjr, 


ANTROlUJS and Others t, DAVIDSON, 


Rcu 12, 


S IR WilUam I being Cotonot ol tlio Tilth of r 

Regiment of Foot, and subsetjuenfly also of the fi’gTnienLhii?[ng 

3(1 Dragoon Guards, and fJovernor of the forts of tid^Ltni ei bond of 

Tilbury and Graxesevd^ appointed B^cssia. Ross and from 

O^ilvic liis agents, who, as such agents, entered into a wUli 

bond, bv which thov became hound to him, jointly with ^ . 

’ ^ ^ surety, m re- 

Dmmm Dixvuhon^ as their surety, in tlie penal sum of 

10,000^, conditioned from time to time when renoired, charges, 5:c. to 

to account with him (Sir W* F.,) his executors, &c, in which he may 

respect of, and pay to Iiirn and them, all sums^ Arc,, hf'comc liable 

due from ihem as such agents, and to settle all public hy their default; 

the a^roiLts 

having aftcrvifarils hecomc bankrupt; and governmeiii haTiiig gRen 
notice to the repre^entatiTes of the Colonel (deceaswl) of a demurnl 
upon the CoLouePiir C-^tute by virtue of ati unliquidated account : a hill 
by the represenUtives of theColomd agniTi^it ihc re[irc!ipn1at]ves of tiic 
^^urety, to pay the balance due to govotnnicnt^ and nlfso to setahidc a 
sultk'Ieiit sum out of Ihidr tesitatoi'i evUte, to answer futureconiiHf^cnt 


«kin.inih!, Ihotigli atlrmptnil Ui be r^uppurLed u[>on the piiuciple of a 
hill ^uiii tivwl^ diiiiusfvcil whli costs. 

No analogy to (hocase v* Uviittnd^ leportcd auLe, p. 517* 

accouiils 
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ANTIlODUe 

DiriDSOK, 


{ie«ount9 which haJ becrr, or Hliould} or mi^bt be, 
quircd, relative to thefr concern^t as agents, an<I 
aim to indemnify Iiini (8ir TV. /I,,)hi9 heirs, exectitorsr, 
&c, against all costs, charges, and expenses, which 
should or might be incurred by the ncgtect or de&tih 
of them (Messrs^ Itoss and Og'zVrff) la the premia, or 
in any manner relating thereto* 

This bond was dated in August 1794, In March 
IBOi, Sir rr* Fasorett died. In the beginning of ISOS, 
a coroinrssjon of bankruptcy wns issued against Alcssrs, 
J?ojj and Ogikic / aiid^shortly afterwards the following 
natjce w^as sentfirojii the War Office to tlie plaintiffs,as 
representatives of Sir Fascccft,^ 

w 

I 

** It having been found necessary, In consequence of 
the Insolvency of Messrs, and OgiiviCf late agents 

“ of tlie 3d Dragoon guards, to give orders that the 
bills of the regimental and district paymasters, which 
had been drawn upon the said agcnU, ffir services for 
** which the necessary funds had been iiiipi)esscd into 
their hands, should, in order to prevent the serioue 
inconvenience that nould otherwi.^e have nriiien to the 
** public service, be paid by the paymaster' general, I 
have the honour tooequaintyou, that,under the respon* 
sibility of the late Sir TV, FiiJs)ccit for the said agents, 
you are liable to make good the same payments. 
Which amouit you will accordingly he pleased to pay 
“ into the hands of the paymaster genera], who ha^^ re- 
ceived directions to place the same, when received, 
“ lo the account of the 3d regiment of Dragoon guards,” 
Signed by the under-secret ary at war* 


The amount of the payitientSj of which notice was 
thus given, was therein stated to be '32i2bL ID, 8ff, 

The 
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The plaintiffs took no 5teps in pursuance of t!ie 
notice so received by themj being at that time, and 
until long afterwards, (as stated by their bJU,) in 
ignorance of the bond which had been given* In 
Nor^^ber following they applied, and were admitted, 
to prove under the commission of Messrs. I^oss and 
Ogihic for the amount of the demand so made upon 
them ; and afterwards, in consequence of the adver¬ 
tisement of a dividend to be made on the 4l!i of August 
1806, another notice was issued to them from the War 
O/hce, intimating that it would be desirable, and 
tend to ftieiJitate the final arrangement of their jic- 
counts with the public, if colonels of regiments, and 
the representatives of depeased colonels, would grant 
to the assignees a special authority, to be approved 
on behalf of Government, for carrying into execu- 
tion the ^clearing warrants then granted and not 
acted upon, or that should thereafter be granted, fur 
corps in the agency of Ross and OgHvtc^^^ A simi¬ 
lar proposition was sent to Messrs, Ross and Ogihicy 
and their assignees, and by them transmitted to the 
plaintiffii in a letter dated the 8th of July 1808, in 
which they ( Ross and OgUvie) requested to be per¬ 
mitted to send the plaintifts the requisite power of at¬ 
torney : but (he plamtillB finding, on enquiry that no 
eettlement of lliebunkrupts* accounts with Government 
had taken place, took no notice of tliese applicatioiis. 
The plaintifis, being afterwards about to make a dislri- 
bution of the funds in their bauds, us representatives of 
the deceased, under a decree of the Court of Chancery, 
thought proper to apprize Government of such pro¬ 
ceeding i and after repeated applications for an answer 
on the subjcict c^f such upplicatioD, i^eiyed from tlic 
Secretary at War a letter dated thcSlst of Jmiuury 
1815, as follows: — 


1817* 



Vp 

DAvmsoir* 


(jcntlciiieu^ 
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ANTJtOliUS 

V 

V* 

Davidson. 


I am directed to acknowledge the re** 
ceipt of your letter of tkc 29th of Novembetj abd to 
eucloee herewith a statement of the Ijalance that ap* 
pears to be due from the representatives of the late 
“ Sir William Fawcelt^ on account of the 15th regi- 
mentof foot and 3d regiment of Dragoon guards, and 
to acquaint you that the said balance ie more llkeJy 
to be increased than to be diminished upon the final 
examination of his accounts. 


7U');iinL'nC. 




Tint jHiblii'. ihr 


J5lh of ^>onfi <"liiistiniis 177HJ 

- mi 


jL\ 


I7fi8 15 3 
lUUS 4 10 


ad Ur^r.ol, 



1J1>K 

Cuardif. ^ 



mm 


im 


im 


im 


riti'i 19 [IJ 

111 3 

34 9 IJ 

VPJ VI 9 

y7'J \ii H 
m iH V 

10 ii 1^7075 I'i Juf 


The bill, after stating the,above particulars, went on 
to state lliat it was only a short time since the plalntills 
discovered the bond in which Ihitnilaon was a surely ; 
and that immediately on the discovery thereof, they 
served the dctemTant (the personal representative of 
J)avf(isoti) with a copy, together with a copy of the fore¬ 
going statement of the account claimed by Government; 
and that having been so called on for payment of tbs 
sum of5!22.5/. lb* Hd, and having afterwards fouiit] the 
increased sum of fiKifi. HIt. 3^/. to be duo to Govern- 
inent in respect to public money issued on account of 
the said regiments, and that there would probably be u 
umch larger balance found ultimately to be due to 
Government on such account, and IVJessrs. /ifoj^and 
O^Uvic having become bankrupts, and the said Dtwcftu 

Davidson 
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Datidton being bound to ind^mniiy Sir WiUhm Faistnll 
against all such deficiencies, they had applied to the 
defendant accordingly to pay and discharge the balance 
already found due to government, and (in order to 
enable them to make a just distribution of their testa¬ 
tor's estate under the decree) to sot apart a siiflicient 
sum out of the estate of tlic said Dttncftn Davidson^ 
to indemnify them In the event of a furtlier sum being 
found due on a final adjustment, which was prayed ac¬ 
cordingly. 


mi. 


AnTAOBO!^ 

V* 

Datioson* 


The defendantj by his ansi*Tr to this bill, said he 
believed that upon the balance of accouafs with Poss 
and O^ilvie^ as arftiy agents, in respect of the several 
regmieiits tor which they acted- a large sum would be 
found due to fioss and Ogihde; and that any hHlauco 
which might be ibnnd due frorii them in respect of tlie 
J5th regiment of Foot would be set oJF against such 
general balance, ilc alleged, that ifat tlie lime when 
tlie proposMOn made by govornment to llic elfecl 
above mentioned was transmitted to them, the plainiifis 
had furnished the power of attorney wliicli was retjuirodj 
Ross anil Ogihic would liavc been able, and were ready, 
to procure the sotllemciU of all the accounts in which 
they were concerned as Sir WiUiam agents, 

lie submiUed that the plaiutifls had uo claim against 
him by virtue of tlie bond, iousmiich as they had 
not, nor bad their testator, sufiered any losfi, or been in 
any way damnified in respect of the accounts of Ross 
and OgihiC as agents, and as he believed it was not pro¬ 
bable that they ever would be so damiiilied; and that 
if they had any right to tail upon the defendaut in 
respect of llic same (but which he dh^ not admit), they 
should have enforced their claim in a Court of Law, 
and could have no relief in Equity* The defendant 
further stated (and his answer was supported by evidence 

1 to 
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1817. to the same efTect,) that the ordinary courrso pursued in 
settlin^r the accounts of army ageuls by the paymaster- 
general is to treat tliem as one general accountj and to 
Davjoioit* set off Hums which were due to the agent in respect of 
one regiment agaioBt monies ivh^ch might bo due from 
the same agent in respect of other regiments ^ anj also 
that it was not uaual^ or according to the ordinary prac¬ 
tice of government^ in cases where they had been in 
the habit of settling accounts with any per.soii as agent 
from time to time for any particular regiment^ to call 
upon the colonel of that regiment for pfiyment of any 
deficiency that might .ippear upon the eaid account, if 
there was money due to such agent in respect of other 
regiiuenlB finfficient to cover such deficiency, 

i 

■ 

It was also in evidence on the part of the defendant, 
that the usual course of settling such accounts is with the 
agent| and not w'ith the colonel j“t?iat they arc settled 
under powers of attorney from the colonel, or his repre¬ 
sentatives) and cannot well be settled without them;— 
that many colonels of regiments in Iho agency of /ios$ 
nud Ogt7rfe bad, since their bankruptcy^ given powers of 
attorney to their assignees, under which the accounts of 
their regiments had been closed ; and probably if the 
plaintiffs had given such power, the accounts of the regi¬ 
ment Jf] t|ueBljon would have been closed in Ifke man¬ 
ner; and also, that although the accounts of Iloss and 
OgtMe with government hud not been finally settled up 
to the end of 1783, yet a general statement had tieeu 
made by them, and delivered to the War Ofilcei to the 
end of that year, including the over-issue on account of 
Sir fPliiiani Fav:cftCs regiment, the balance of which 
was in favour of Jioss and Ogihi^ to the amount of 
d0,000f. ; and one of the clerks at the War Olbcq had 
free}ueIIlly admitted Uiat a very considerable balance, 

although 
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fklthough not to the aanne amount^ ivns sttit owin" to 
them on the accounts tor that perioH* 

Sir S* Romilii^ and Roupetl^ for the plaintinfs, 

Alleged that the bill uas in the nature of a bill quin 
and upon that principle to be supported, aa in the 
case where Lord Keeper North held, that if is bound 
for Zt.,and has a counter-bond from /i,, and the money 
is become payable on the original bond, equity will 
compel BAo pay the debt, although A. is not troubled 
or moleiited for the debt, since it is unreasonable that a 
man should always have such a clbtid hung over (n) him. 
TJte terms of the bond, in this case, are such as entitfh 
us, not only to call firt* pajineut of wlmt is actually now 
claimed liy government, hut to be* iiideninificd to the 
extent of the penalty agaij:st future payments. 



A.vTagnas 


DAVjnso^, 


Wt^ihercli dnd I/caldf conCrUi 

This is only a claim made by the Hocretary at War, 
not in respectjf>f a settled account,—no debt actually 
due. The object is to cotn|jel the representatives of 
Mr. DoTiidsonj as surety for Meti&rs. Ros^ and Ogilvie^ 
to impound, by way of anticipation of u future possible 
demand, which the plaint id's, as representatives of Sir 
fV, Fawceli, may Iw compelled to answer. It ts impos¬ 
sible to produce any cane in which IFie Court has, hy 
way of anticipation, called upon a surety to mahe good 
the engagements of his principal^ before (he person cn* 


(ff) Earl of Rancta^h v. 
l/qy eSf 1 Verii, lyo. I Fj(|. 
Ab. 79. pL 5* This was only 
a case put hy the LohI Keeper 
by i#ay of analogy to the 
case before him, which was 
that of a bill by the Karl of 


Raneltighfar thesp^dfic per- 

ronnancQ of a cavennTit to 

kfirp harmless in respect of 

an a'-^igiiment of sbarei of 

» 

the I'jxdsc in Ireland^ upon 
wliich be was sued by the 
Crown* 


titled 
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V. 

DAVlUliON. 


4itTed to jfidcmnlty iti efToct been dnmiufied. If 
such were ihc Ic^l effect of the bond, the plaintiffs 
oug^ht to go to law for their remedy, and can have no 
relief ill d C<nirt of Equity* But if not, there in no 
eqnitnblo ground upon whtcli they nre entitled to have 
that relief here which a court of law would refuse 
themi 


Sir S» Romilft/y in reply* 

This is not the case of principal against surety, but of 
surety scching to compel payment by the principal 
debtor* Sir fK was answerable to government 

tor his agents; but the ugonts themselves were the prin¬ 
cipal debtors; and thus tlio ciibe comes within the 
principle upon which Ills 1 lonour decided thatoffFng^Ai 
V* Morh y (n), ivhicli was, that as the creditor was en¬ 
titled lo tlio benefit of all the sccuritles^the principed 
debtor had given to his surely, the siuvty bad full as 
good an equity to the benefit of all the securities the 
principal gave to the creditor j that the s^urcty bad pre¬ 
cisely the same right tliqt the creditor had, and was 
to stand in his piace,-^therefore determining that the 
surety was not only entitled, with regard to the pay¬ 
ments actually made, to stand tii tlie place of the cre¬ 
ditor, aud be reimbursed out of the fund assigned for 
the payment; but had also an equity to Imve the fund 
applied in bis exoneration, that fund being provided by 
the principal debtor for the purpose of securing the 
payment* And it was nccoi'Jingly decreed, according 
to the prayer of the bill, that the plaintiff slioiild be 
reimbursed what bo had paid out of the fund in 
question; and that a sufficient portion should be set 
apart to answer the accruing payments* tio in Mosei^^ 


(tt) 11 Ves* refer- 2Vern. (iOS* And see Crfe/- 

ting to Par Suns v* Uvidd&ck^ v* UarrisGn^ Coop* 61* 

3J8* 
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318* Roll*T^iarepre* 

eejitcd to have said,—If I horiow niojicy on mort- 
“ of luy estate for aiiotlierj I may come into 
equity (ds <^vcrr/ sjtref?/ maj/ a^airfsl hh firinclpal} to 
liave my estiite difteficmiibnircd Uy him.*' It is nothing 
to pay that such a bill llie present may Piavc been 
seldom filed, or ilint no instance can be produced of 
such a decree as is prayed by it, if it can be shewn, by 
analogy to decided cases, that it is according to prin¬ 
ciples upon wliicli the Court usually acts, and which are 
completely ei^fablishcd* 'rhe case of Simmon^ v, Bol^ 
l{knd{h)^ decided here a feiv nights ?jigo, was, in principle, 
much stronger than this. TherOj no covojiaiits 
broken: but the execijtor claimed and was allowed to 
retain, out of the residuary fund, suflicicut to protect 
him against the tonser^uences of any future possible 
breacli of covenants* So, in the caiso of tlio Duke of 

leases. That cited from Aleijn{c}<^ is 
also in point with the present. Hut, in Simtuom v. 
Holland it \va$ most improbable that any demand could 
ever arise in reSpcct of the coceiuints of which it was 
sought to guard against the eflbcts of a future possilde 
breach. Here a demand has been luatle already j arnl 
it is in the ordinary course of govcnimont transactions 
that such demands are established after a much longer 
lapse of time than in the present case. Wc had nii 
instance, only a few nights ago, of such a demand, in 
respect of trans^ictions which had taken place during 
the seven years* war* (d) In this case, it should be 
referred to the Master to ascertain what sum it will be 


(flj Leev. Rodk^ Moy- J1 
(6) Ante, ji, S47. 

(c) Eck's T* Lami/crff 
Aley 11,38. Sl>le?,37.54.73* 

(d) In case of KUb^ T, 

VoL* IlL 


tUfl circuimtrmcei 
of n^^hich 1 am *iot acquainted 
v^ith, and undershitid that if 
smlcJ m a cotnprotnisc* 

'p 
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ANTROaOf 

Vs. 

D&vmsuj#. 


proper 
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Anthoaus 

r. 

DAVlDSONf 


GoTernment n.U 
JcmtFtfig the ca- 
of a regU 
cneni Co ap^ioinC 
hiS 01^1) 

the colonel is 
atiaw^erftMe for 
such 4geiit, not 
bj virtue of anj 
security which 
be gives to gO'^ 
Ternmcnt, but 
by operation of 
Uw* 

In (he case i»f 
an ordiiiary 
money bunct^ 
there is no dis¬ 
tinction, upon 
Che face of ic^ 
between prin- 
cipaUnd surety* 
SeatSf in Che 
case of an jn-> 
dciunity bond, 
where the sure¬ 
ty expressly 
stipulates for 
the act of his 
priucipab 


proper to sot apart (o answer Itie demands to which the 
plaintifTa may eventually become liable oo account of 
the agency of J^oss and Ogiitic. 

The Mastch of the Rolls. 

The first point to be cociGldered b, In what relation 
the parlies to this bond stood to each other at the time 
of its execution. 

Government allows the colonel of a regiment to 
appoint his own agctiV The colonel is answerable for 
a'lch agent, not by virtue ofany security which he gives 
togovernmentj but because the Ie^w throws that respon¬ 
sibility on the principal. iLarge sums of public money 
puss directly into the hands of these agents, and accounts 
are kept and settled with them by governmentj subject^ 
hoivever, to the ultimate liuhility of tlt3 colonel, by 
whom they hc'ivc l>een appointed. The colonel^ how¬ 
ever, takes security from his agent to indemnify himself 
against the consequences of sneb liabilify. 

i 

In the cu'Sc of ail ordinary money bond, there is no 
distinction upon the face ofit, between the pidncipal and 
the surety : hut it is otherwise in the enseofa bond of in- 
demnity. In the [iiTscnt instance, Mr. DnviJson stipu- 
Jates for no act of bis own : he had no money to receive, 
no account to settle; but us surety for IMessrs. ./?ojfand 
Ogihie^ lie engages tliat they shall duly account, and 
tliat be will indemnify Sir IViltiom Fn-tS^citt against the 
consequences of tlieir neglect or default, lii doing this 
Mr. Davhhm tneurved a definite legal obligatioi:. 
Then the first question that arises is, why should the 
plaintifis, come into a court of equity to enforce a 
mere legal obligation ? They say, because, as the re¬ 
presentatives of Sir TViUiam Fawcett^ they stand in 

the 
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the sttuAtlen of a surely, and, as a surety, are entitled 
iti equity to a relief which they cannot obtain at law* 
It is true that a surety may come here to compel the 
principal to relieve him of hh liabttily, by paying off 
the debt But S ir WiUmm Fawcetts representativea 
and Davidson do not stand in the relation of principal 
and surety hi the sense in which tlie rule of equity con^ 
fliders that relation. Whatever loss there may be, it ia 
true, will ultimately fall on DavUhoi^ and therefore in 
a certain sent^e Davidson may be legally considered the 
principal debtor^: but in equity he is no more the proper 


1817. 

A.tTiLOBtf? 

V, 

Davidso-v. 

A surety may, 
111 equity, 
pcL hh priiicipi^l 
to relic*© him 
<if hi«i liahllity 
by pnymeiit of 
tbedebt^ 


debtor than Sir JViiiiani Ftt^^cefi. Tiotli are answerable 
for Ross and Ogihio/ and though Davidson is bound 
to keep Sir lyniiam I^wcett indemnified, that obliga¬ 
tion does not m iae out of any principle of equity, htit 
is Clouted by special convention between the parties. 
Except for the bond, Davidson would have nothing to 
do with the debts of Ross and Ogllvir, TFie bond, 
therelbre, winch alone created, must determine the ex¬ 
tent of, his liiibiyty. There h no principle, upon which 
a court of equity can extend thcjegal ellVct oftho bond. 
Its legal edect is to protect against the coiiseqneiices 


of future deficiericieH, but not to entille the piii ty lociiU 
tor anlieipaled and precniitioiuiry payment, by way of 
prcveiitirig the risk of his lieing hereafter damnified. 
1 say this upon the siippnsitiou that a ilebt bad boon 
actually established ns due to the public : but of this 
there is no evidence, beyond the mere uFsertion of the 
Under-Secretary at War, and that made not by way <if 
claim upon Ross and Ogilukf but merely in answer to 
the application of Sir JViiliam represenfa* 

tives to ascertain what that claim might probably 
nmount tn from the then state of the ucci^unts. J'hu 
3225f. 11 j, 8t/., stated to be the amount of payments for 
which Sir William had become responsible, tn the first 
letter from the War Office, soon after the bankruptcy 

P p i? ^ of 
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DAVU^SOiri 


of JRoss and Ogihie^ waa not obimod by government 
in respect of a debt actually due from Ross and Ogilvie^ 
but in respect of unpaid bilb, wliich had been taken up, 
and for which the pay mat; ter ^general had become aU'' 
swcrable, Tfie application was therefore made to the 
rcprescjitatives of Sir fViUkm FaT&rcH to repbee those 
securities:, without regard to the balance which might 
ultimately be found to be doe to the agents upon a 
general account with government- and^ from its sub- 
Gequent silence, it must be taken that governn^ent had 
sutTcred them to pass into that general account. 

t 

4 * _ 

The account transmitted to Sir WUliom^^ represent* 
atives in 1815 contained the whtde demand wliicb go- 
vernnieutthen supposed itself to have upon Sir 
estate, accompanied with a statement that the balance 
was more likely to be increased than dimimslied. There 
is no evidenco that any sum of money in particular was 
at that time actually due from Ross and Ogihic to go* 
vernment. The dicta in the cases cited («) furnisb no 
authority for the demand made in this in^ttmcc ; for 
they presume that, even where a proper surety comes 
into equity to compel payment of a <lebt by the proper 
principal, he is able to tell what that debt is. Can a 
surety say to his principaJj Bring money into Court 
“ by way of deposit, because ji may eventually turnout 

that a debt may be found to be due by you for which 
“I may become answerable 

What is here a? kod, is to have a new securily, and 
one of a totally diflcrenteori from that which Davidsojt 
consented to give,—a security by deposit of money, in¬ 
stead of a security fay personal obligation, 

(*> Of Lotd Keeper Fiofth in 1 Vern. 

J 9Q.; and of Sir Joseph Jek^U in Lee r- Rook^ Mos. 3td, 

1 There 
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There is no alaogy in this case to the provision 
whjcli the Court Eometiroes makes for an unascertained 
debt^ QB^ for instance, whent it refuses to dltoct a distri¬ 
bution of the estate among residuary Legatees, if ap¬ 
prised that there are eKisling claims to which the exe¬ 
cutors may eventually become liable, in respect of co¬ 
venants which their testator has entered into* (a) The 
Court is not ad mi nistc ring Mr-estate* It 
js not called upon to distribute the residue, while It is 
uncertain whether a claim may not be made on the exe¬ 
cutor in consequence of this bond. The executor is 
not seeking its protection againstlaii eventual legal ii- 
ability* But a person, who is as yet no creditor, ami 
who may never becotgeone, is claiming to force out 
of the hands of the executor Hhe utpiost extent of what 
can ever become due* I cannot make such a decree, 
without laying it down as a rule, that, whenever a per¬ 
son bound in iln obligation of this sort dies, a court of 
equity will compel his executor to bring into Court the 
whole amount of the penalty of the bond. 1 can find 
no trace of the*exercise of any sucli jurisdiction, and 
therefore must dismiss the liill! 

Hill dismissed, with costs* 

■m 

(ti) See Si/ttTrwns v* liQUuni!) ante, p* 547* 


1817* 

Antaobus 

■ 0 , 

Davidion. 
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Rolls* 
Dec. 4—8* 


GREGORY and PARKER WILLIAMS* 


IV. landlord to FTlllE bill made tlie following case. In August 1813, 

P,f haring tho J_ the pluintitf Cregor_^ being in tfic occupation of a 

power to djs- certain farm as tenant to the defendjifitj and having a 

or rets in firming stock nud crops thereon, with the 

orrcar, and , ^ ^ 

having actually defendant s consent gave up Ihc possession of the farm 

distrairsed for plainti/F ParMvy who (hereupon agreed to give 

part, end hemg tfic 6um of 1069/,Ts*6d* fthe estimated 

af'reditor of P* valuc) as a consideration for tht^ slock and cropg^ of 

for money lentj vrhlch lie also took possession ; and, not being able to 

as well as for Hinount at the time, gave his promissory not© 

rent in arrear, same, payable on the 2d of Fehrunry^ 1^15, 

upon iV» re- ^ i j ^ r 

presenting to 

him that be is also Imlobted to G. to the amount of about for 
which be is in fear of arrest and about to leave the country, ujidertakes 
that if P. will give up to him the farm, and execute an assignment of 
all bis properly, he will pay debt in the first mstance, out of the 
prucceda, and apply the residue hi aalIsfactioTi of hb own demand, and 
the surplus (if any) to P*, who executes a hill of sale to tV. accord-* 
ingly on the faith of such undertaking. 

Upon the bill of G. and P.y this agreement was enforced against 
to the extent of the alli^ed amount of debt, but no further; 
the actual debt having proved to exceed (hat amount; And not pre¬ 


vented from Laving eflect, either by the circuuistaucc that property 
foil bhort of the estimated arnount, or of P^a bolngat the lime indebted 
to other persons besides ft* and fK, whieb formed no part of the con- 
slderatioii for the agroemeati although noticed in IF*'a undertaking ai 
having been represented otherwUe. 

'The engagement not to pay G* in the first instance, not being made 
directly to 0* but through the medium of P.,by whom aUo the const* 
deration was furnUhed, jP*' held tn a court of equily to be a trustee 
for tr* But queefje^ if the plamtids could recorer at luw' uiwn £uch an 
fligreimenL 

with 
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with interests Aft«r thm arrangement was concluded^ 
J^nrkir held the farm, as tenant to the deTendant^ till he 
quitted the same on the occaaion of his executing the 
bill of sale after mentioned. On the 1st of Jmuar^f 
ISlSj there being a considerable amount of rent in 
arreaPj and ParJeer being moreover indebted to the de¬ 
fendant 530/, \3s. for moniea advanced, the defendant 
distrained on the premises ; and Piirkcr being tlien 
desirous to pay off the sums so due to the defendant) us 
well as his debt to Gregory, tlte delendant undertook 
that if he {Parker) would give up the farnij and as¬ 
sign to him (the defendant) alt hl$ stock and crops 
thereon, and alt other his property and effects^ ho (the 
defendant) would, ogt of the produce thereof, in the 
first place pay what was doe to Qregorj^ on the pro- 
Tnissory note, and apply the residue (so far as tlie same 
would extend) In satisfaction of his (the defcndaivt^s) 
demand, anfl pa) tire surplus (if any) to Parker. 
Parker consented to tlie terms proposed, and, upon 
the faith thereof, executed to the defendant a bill of 
sale of all Ins property accordingly; wbcreupoit, for 
the better securing the performance of his undertak¬ 
ing to pay Gregofj^'^ debt in the first instance, he 
(the defendant) gave to Parker the following under¬ 
taking in writing 


J81T, 


GnEaoAT 

V* 

WuUJlMS- 


Mr, TViiitajjis will satisfy demand, which 

he apprehends is about 000/,, upon Parker^a relhi- 
quishing possession of the farms, and assigning to 
him all his property. Tills ho consents to, that 
Parker may, if he sees it convenient, continue In 
the kingdom, and be released from all demands, 
“Mr, conceiving that there are only hU 

and Gregort/*^ debts owing by ParAcr,—-SSth Jan. 

1815 * ’ 


At 



m 
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At tliis tiriK^ Gregorj/ was absentj nnJ at a dislance ^ 
and Piirkfr^ trusting to the defendant to communicate 
(f> Gregory the iirraTtgemeat (fiey had come to, (^vhicU 
he, the defendant, undertook to do,) and not doubting 
Grfgor^f'^ consent to the same, quitted the fann, and 
^ave up h]sencct<!accordingly; notwithstandingivlucli, 
the first intimation given to Grrgor^/ of any arrange¬ 
ment between thorn, was by a letter from the delend- 
ant’s solicitor, dated the ^50lh of January/ 18J5, and 
which was in the terms following 

“ Sir, Mr, Wiflmms having made a distress upon Mr, 
goods for a considerable sum for arrears of 
rent, Mr*. Parkier being also iindebted to him in tlie 
SUTH of539^, J31 j. simjlle contract, for money lent, 
iSnd the remainder of the appraisement of stock, I 
think it right to acquaint you herewith, and that he 
haa tills dav executed a bill of sale to ildr, fViiiiams 

w 

for the last*mentioned sum. It appears from Mr, 
Parkffr*fi statement of his effects, that they amount to 
nearly 2000^., and Mr, has agreed tSat you should 
share with him in proportion to tlie amount of your 
“ respective demands under the bill of sale, if you 
“ should signify your consent thereto immetllately/^ 

TipON receiving this Jelter, Oye^orf/ made enquiries 
tor Parkn-y in order to uncertain tfie trutli of the tranS’- 
nction ; and not being able to find him, and unwilling 
to diRtresH him, acceded to Ibe proposal contained in 
the letter, upon the faith of the representation thereby 
made t the bill, however, alleging that be so arceded, 
in absolute ignorance of the tlefendaiifs having made 
such promise, and undertaking as lielbrc mentioned; 
tlie fact of^hiB having done so being since made known 
to Grfgorr/ by a mere accitleJiL 

The 
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Tlie bill, Stating these ctniUTHStances, prayed a dis¬ 
covery, and an account of wliat was due to the plaintiff 
Gregory fur principal and iiitcirest on the promissory 
note; and that it might be declared that he {Gregor^'^ 
was entitled to have the same paid him by the defend¬ 
ant out of (he proceeds of the property assigned to him 
by the bill of $ale^ in the lirst instance, and in preterence 
to the satisfaction uf the detendant’s demand ; and that 
the defendant might account for the property so assign¬ 
ed, and the proceeds thereof^ and pay to him thereout 
what should be 6o found due upon the said projuissory 
note accordingly. 

It appeared by Ihe^nswer of the delendaut, that, pre- 
vioiift to his agreement IVitIrfjfrg'ory to fake of him the 
furni whichhe (tjrcgor^) rented, the plaintiff had 

held, and then continued to hold, another farm of the 
defendant. That the valuation at which Parker took 
the stock and crops on Gregor^'^ (arm being very high, 
and farming having then become an unprofitable busi¬ 
ness,the defendant, (who ivasatarge creditor of/’or A:er’s 
for rent in arrear and monied advanced,) upon the un¬ 
derstanding that he {Parker) had no othei^ creditor 
besides hitrrself and Gregory, did, with a view to his 
benefit, towards the end of 1814, propose and 
agree to take the security of his stock (estimated by 
I^arker hintscirat ami U> make an a]>iitemorjt iji 

the rent orUioliirnis; notvvilhstaiuliiig which,be¬ 
ing under excessive alarm ofan arrest by 6V^g'ory,shortly 
uUerwards alhcoTidcd; and thereupon^ in order to relievo 
him from the apprehension so entertained by him, the 
iJelbndant directed lii*^ solicitor to make to Gregor}/ the 
proposal contained in lits letter of llie^'Oth oi' Ju^marj/y 
1815, to Mhich he {Gregort/) acceded, us mentioned 
in the bill. TJiat on the QBtU of Jamarj/i before the 
execution of the bill of tulc (which was also cxicnlcd on 

Llie 


58$ 

1817. 

Gui^QOftv 

V. 
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Williams. 


the56lh), derendant sent in a distress, both upon 
Parker's original farm for79S/*) and on the farm which 
he had taken fr^ni Gregory for 562/., rent in arrear; 
and that the whole of the stock and crops on iTie first 
farm were seised under the distress on the said 28th of 
January^ and the clear amount received by the defend¬ 
ant by sale thereof was only 433/* leaving a 

balance of 3G4/. 7^. on the said arrear of rent there¬ 
on, That the whole amount of the stock and crops 
taken tinder the bill of sale upon the other farm was 
7C1/. 15 j* leaving a surplus^ beyond the rent in 
arrear dire m respect.of that farm, of S45/, 19 j* Jlrf., 
bvlng all that the defendant had received under the bill 
of sale, and all that remained of I^arker^s etfccte to pay 
the defendant's general debt from Parker of 539i. 13#., 
besides the balance of 364/* 7#. 4d*, on therent in arrear 
of the first-mentioned farm ; but the defendant stated 
that he was willing to account with Gregofy for his pro* 
portion of such surplus, and insisted that in so doing he 
would have satisfied the proposal so made on his part to 
Gregor?/, which (he said) was the only pfoposalor offer 
he ever made, or intended to make, to Gregory, for that 
his letter to Parker of the 28tb was never intended by 
bim as a promise or undertaking, but merely as a private 
friendly communication to Parker, made in the conft- 
dence (hathis representations oftfie amount of Gregorj/ti 
debt, and as to his being his (Parser's) sole creditor 
besides the defendant, and as to the supposed estimate 
of his property to answer the same, were correct, but 
which turned out in every respect to be false. 

He therefore Rubmiited, that he (the defendant) 
ought not to be held bound by any promise or under¬ 
taking fio made to Parker: but, if the Court should be 
of opinion that the pJuintiffs were entitled to claim any 
thing of him under or by virtue ofliis letter o f the 25 th of 

Jttmtary. 
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tfien he submitted that hie (the derendanfii) 
undertaking hy that letter could not be extended be¬ 
yond the amoimt of therein supposed to be the 

amount of (ircgar^^^ demand. Jle also insisted that 
the question, whether or not the said letter contained 
a valid promise or undertaking to salisfy any and what 
debt of Parker to Gregory^ wag a question altogether 
at law, and craved the benefit of that objection to the 
bill as if he bad demurred thereto. He denied that the 
bill of sale was executed upon the conditions in the 
bill alleged, or upon the (uith of such undertaking by 
the defendant as therein nientioxied ; but admitted that 
Parker did in fact execute such bill of eale for siich 
purposes only as appeared by the instrument itself; 
whereby, aAer reciting that a considerable sum of mo¬ 
ney was then due and owing from Parker to the de¬ 
fendant for rent and arrears of rent, wlilch would alto¬ 
gether amoutit to 13504, for part of which he (the de¬ 
fendant) had made a distress, and intended to make a 
distress for the remainder; and that there was also due 
and owing fi^oni him (Ptir^'fr) to the deleudant, for 
simple contract debts, the further sum of 5394 and 
upwards, which Ite (Parker) was willing should be 
paid and satisfied, so far aa his effects, after the pay¬ 
ment thereout of the said 13504, would extend ; it was 
witnesiied that, for the considerations therein men¬ 
tioned, he (Parker) sold, assigned, &c* to the defendant, 
bis executors, &c. all his live and dead stock (and other 
the particulars therein mentioned) to hold, ^c., with¬ 
out rendering any account, or being accountable to 
him (ParA'er), otherwise than that the defendant should 
pay to Parker all monies which should come to his (tlic 
defendanfs) hands from the sale of the effects, and 
should remain after payment of the 13504« and 53D4, 
and the costs of the distresses and bill of sale, and of 
settliog the said effecU. 

A great 
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A great deal of cvidetjce wafi j^one into on tlie part 
of the defendant, in support of the allegations made by 
his answer; the effect of ivhiqfi may be sufficiently 
collected from His Honour’s judgment. 


Hurt and I/or»e, for the plainltfTsi, 


Sir Samuel Itomltlj/ and IVihoiJj for the dofendanl. 


[The substance of the arguments on each side may albo 
be fully collected from the judgment J 

i/7ie Master oflfic Roles. 

As tilings have turned out, if appears that Mr, 
WiHwmshaH entered into a v*ery disadvantageous agree¬ 
ment: but the question 19 , Whether there be any equit¬ 
able grounds on which he can be exempted from the 
performance of it. He was himself the judge of the 
advantages and disadvantages of obtaining that which 
lie asked for from Mr. Pdr/i’crjoumely, the relinqutbli- 
ment of the two fiirms and the bill of sale of his pro¬ 
perty, He know alt his rights, and all his powers as a 
landlord. He knew that he bad executed one diijireiiS. 
He knew that, in two days more, he couId*djstrain fuv 
ii further claim of reJit^ It was for him to consider 
whetlier he would abide by his riglits as Jandlord, or 
stipulate with Mr* I^t/rlrr for tlio imniediatc cojivcyance 
of all his property, wliatever it ndglit bo, whether more 
or less than the amount of the rent, and for the imme¬ 
diate relinquishinenf of the two farms j and hii says, \ 
think it for niy advantage to stipulate for tfiiSj though 1 
could by distress secure the payment of the rout* The 
oiFer he makes is to pay Mr. (?rrgnrj/’8deht,coMsideririg 
ittoamounlto a certain sum* The bill of sale is exe¬ 
cuted. Ho obtains what Ia stipulated for, und tlie cficcts 
arc disposed of. Tl is impossible to restore the parlies 

back 
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back again into the situation in \vliich they stoodbeforn 
lIiM agreement was entered Into. 

The way in which I apprehend the second agreemenf, 
or rather tlie letter written by Mr* attorney, 

and which produced the acceptance on the part of Mr. 

is introduced, is this. The plaintilFs are ap- 
prehensiro that they may he met by Mr- witli 

u defence tlial, at a aubsettuent period, Mr* Oregon/ had 
asaentod to a different nrrangemeni, namely, to take his 
share of the surplui that might remain after tlie dis¬ 
charge of the distress wJiJch Mri Oregon/ had laid on* 
NoWj they say wc are not bound by that assent so gtvAP 
because we were kep^ in the dark with respect to the first 
engagement; and ] should hertainly he of that opinion, 
because, if M r. to propose to^l v.Gregorj/ 

a variation of the bargain which he had been willing 
to enter intoVith Mr. be should hiivedistinctly 

stated to him what tfiat l»argnin was, and asked him 
whether he was willing to rclinqiiidi tlic benefit he 
possessed, and to enter into a new^ arrangement: but 
Mr. Gregory, at the time*lie consietitH to a second 
arrangement, U totally uninformed of the exUtence of 
the first; and, therefore, 1 conceive it is impossible Mr. 
Gregory can be bound by his acceptance of tlie pro¬ 
position. 

It is then said, that supposing it is upon the first en¬ 
gagement that Mr. Gregor// is to proceed, theyouglit to 
have gone to law, and to have recovered, as upon an un¬ 
dertaking in writing to pay the debt of another person, 
Inasmuch as such an undertaking is undoubtedly valid 
at law* Now, it may be a donbt whether they could 
have recovered at law upon this ugreement ( for the en¬ 
gagement is not made directly to Gregorj/ ,■ it is made 
to Parker only; and the consideration is furnished by 

Parker ; 


1817 . 

Grec oar 
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Parhr; for Jt U Parl-eralone that does the acta which 
constitute the coiiBideration for the agreement. Ore- 
himself furnhbes no part of that consideration ; 
und he is no party to the contract, Parker acts as 
trustee; and Gregony may derive an eqviiahie right 
tlirough the mediation of J^Ir^er^fl agreement; but 1 
think It would beat least<}uest]enable wliethcr hecould 
have maintained an action at lam. It seems to me like 
the case (o) where a person promised the wife of aii 
intestate, that, if she would let his name be used in the 
adnijnistration, he would make up the deticicncy of as¬ 
sets to pay the in testa tE*ji debts* Lord I/ardmicke said 
thf4 that was an engagement which 'could be made 
good only in a courtcfequity; for jhat it was not made 
to the creditorsth^^ tliey'couM claim therefore only 
through the wife^ but that they were entitled to the per¬ 
formance of a promise made to her, because It was to be 
considered as made to her in trust for thcdi* So here, 
Gregory has a right to insist upon the benefit of the 
prom i 90 made to Parker. 


Then it ie said, that the engagement o ught not to bind 
TViitiamSf unless it turned out that all the circumstances 
were as he supposed them to be ; and that, as it appears 
there were other debts besides his own and 6rVeg'or^’s, 
he entered into the agreeniejit under a mistake, or ra- 


(o) Tomtimon v. Arab. 
330., where ako Lord Jlard- 
teickc say^y The pUi.itilf ia 
** proper for relief /ifrc, for 
two reasons,yfrjf, He could 
not maintain an aetton at 
law, for the prom lie was 
“ made to the widow ; bat 
he ts proper hete^ for the 

2 


promise was for the bene- 
fit of the creditors, aiid 
the widow U a trualcc for 
themi Tlie bilJ ii 

brought for an arcaunt, 
and that draws to it relief, 
like the com man case of a 
bill to be paid u debt out 
** of assete*^^ 

thi^r 
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tberupon a condition, which lias not been performed, IftlT* 
inasmuch as, there being other debts, his object hai 
not been effected, which was to clear Parker of all hia Gheouay 
debte, and to enable him to reinatn in the kingdom if 
he thought fit; but I apprehend that, inasmuch as 
Parker does not disclose to that there are any 

other debts, but makes a bill of sale without stating that 
any other exists, that is, on his part, equivalent to an 
assertion, that those other debts are of no consequence 
to the object which IVilHams and he had in view; tliat 
they are not such debts as he is likely to bo liarussed 
for, and the payment of which, jor the pursuit of the 
creditors fur wbifh, would be likely to drive him frojti 
the kingdom. It apj^ears, on JHifiams's own state- 
Tiicnt, that Parker^ great fear was bis being arrested 
by Gregory; that it was chiefly for the purpose of 
guarding against the consequences of his demand, that 
fFi/fiams tliooght it necessary to interfere; and that 
intention to relinquish the kingdom ivas 
caused entirely by his appreliciision of Gregorj/, 

Therefore, wllcn Parkrr agrees to make tlie bill of 
sale, not mentioning the othf r debts, it is as much as 
if he said, 1 do not care for those other debts,—those 
will not prevent my remaining in the kingdom. 1 shall 
he satisfied with what you do for me in paying Gregorr/. 

Therefore I do not apprehend ihat flu's can he eonsl-' 
dered as a condition, on the failure of whicli there is 
no agreement twlueeii the parties. As to the question, 
whether this amounts to an agreement to pay the whole 
of Gregor//s debt, ndiafever it may be, or only to the 
extent of 900A, 1 apprehend it can be taken only us 
an engagement to pay 900/., unless the debt had hap¬ 
pened to be only a (nllc more than 900/-, so us to an^ 
ewer the words ‘‘‘about 900/.,’^ and for this reason, that 
It does not appear that Parl^er did disclose to JVifliams 
what the true state of his debt to Gregori/ was;—it 

does 
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1S17. not appear that he informed him it was not merely 

9CK)/*, or about 900/,j but nearly 1100/* that was due 
GREfjQRY Gregorj^* Then could I^nrficr bo heard to eay, 

when he gets JFi/Hafns to enter into this agreement, on 
the supposition that only 000/. was due, thut fPWiams 
should pay whatever was due ? His silence at the time 
would debar him from setting up any such claim. It 
would be a fraud upon knowing Ibat there 

waa a larger suim due, to acquiesce apparently in PFil' 
/jV/ms’s statement that it was a less sum that was due. 
Then, if I^arArr could not claim the payment of a 
larger sum, jiedhrr citn Orv^ari^; because Gtf'gQTjf 
ciW), in this case, claim only through Pi^rker. There is 
no engagement with himself,—-he can claim the per¬ 
formance of sucli agreement only as has been entered 
into with Parker; am! 1 apprehend that ttie engage¬ 
ment with Pitrktr must lie considered to be only to 
pay a debt of 900/,, or thereabouts. 1 aii:i of opinion, 
therefore, that it is only to the e\leiit of 000/. lhal Mr. 
JVifUams has hound himself to iiiako good Gregori/isi 
debt. * 
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BENJAMIN VDLTJAMV ami B. LEWIS VIJL- AW. 17. 27. 

LIAMY, - - - Pi.AiN rifFS. '2. 

Scff Dcvaynes 

^ ^ V. Q.1lt0 

WILL. TsOHLK, L. WILSON, J. MORRIS, Vol. 1 , p! 5 ao/ 
J. DORIKX, SAM. rp:PYS COCKKRETJ., 

F, BOOTH, a\ui tlie (lovornor iind Company of 
the BANK of EXGLANDj - !>efi;iNoants, 


a ru^ffliuer 
of ihi' Ipnnkiiiir- 


;ui(! Cor, traiK- 

(cr^ to A'., a. 

pmrtiK'r in (Jm 
JJiTB, ii sum of 


I N tfic 3^ear !79Uj fllilieim Drcftf^ties^ jyiowas Crq/f^ 

John nnt^tho tlefcndant Vo/j/r, oarriai) nn 

bnsincHS as bnnkeri^j in parfjiersliip, iTinlei’tlie lirm of houM? of 
Crafty }^€vo^n€^ anti Co. During llio same and this 
following year, llio plaintili' llcnjmnm VitUiimu/^ ivfio 
kept caali witli'tlie said bankers on Fits oivn privafo^ic- 
count, borrowed of them several sums of mone\', to itock hy any 

of jiCicui ify foi' 

money hcfrrowpd of them, and notes for the amountj |)n)u 3 jIo on 

l]ie stock retransforrFKl to hiiB. He nil’ tlsesiG notes, and uf- 

tor^VEirdb horrf 7 n$ a lurnior Mini on the joint note of himself atiil ]ii.s son, 
sviEiiont callin;^ for i reLnii!hf(?i\ The slofik bo triiOifLTrcil having bccu 
blended*widi oilier stock, of wliich A^ wailn like nionnrr jinsscssed hy 
way of security for other ru.slanner 5 , is sold hy the jriftiirr^li![i, nitd the 
produce H't|)plicd to the use of tlto jiai tner«hi]>^ everpt a ^m;^!| h daiicc 
still renmiciing In the niiine of A, R, (anotiin of ihe [Liitner,) afrer. 
wneds dies, and the partnersliip h carried on without any alteiaiion of 
firm tUI the surTlvbijr partneis becuine h:inkruj>f. On the hill of K 
nt;aiiist the assignees of the hanUrupt.s, and against the ieineseriUtivcj 
of JJ* it was decided that he w:is entitled to the istock remainmg 
ill the name of N . (the other creditors In respect of slock trausriTml 
having been satMied tiieir demands,) ns bei[ig>ii!hi lenily nMjprojpriated; 
to sei efl,. against the joint note of I'-tTi^tdriiMd hi, sov, ' o rf iJic 

money rectivt^il !)y the patt^^^’r^h;|l nnl rl tlxt saU- r.f (h:' Tr'najtulei of 
the itock asi was cqijal to (he umount of so^ 4 ] luie ; to fiLove the 

residue ns a deM against the eitnte of f]ic bankriqi^; and to receive 
from JJ/s estate the limount ef llio dcrineuiy, 

Voi.- T|I. Qq » the 
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ihc amount of 85fX)/.j anj to secure the payment of the 
money ho borrowed, ui^ned noto!^, drawn by Noble^ 
{one of the partners,) by which he engaged to pay to 
the partaersh^ the several gums so l>orrowedj on their 
retransferring to Ikim (the plaintifT^) or his order, 
certain proportional sums of stock, transferred by the 
plainlKf into the name of Noble, (amounting together 
to 8700/., 4 per Bank annuities, and J425/. 5 per 
certf* reduced annuities,) as a collateral sccunCy tor the 
payment of the notes. The notes were dated respec¬ 
tively the }0th of 1793, the Ist of Noiiembrr^ 

1293, end the 6th ofJ^nnw^rr^, 1794, and were ibr the 
respective sums of 850/., 770/. JOj., and 6916/. ISj, 8rf, 

i 

4 

In September 1796“, Tho?Yias Cro/)f (one of the partners) 
retired, and iV* Close entered into the partncrsliip, 
from which time the business was carried on by />r- 
vnjf/ncs, Dazses^ Noble, and Close till 3IicbafJ7nas 1800, 
when Jt, II. Croft was taken into the partnership. At 
Michaelmas 1803, Close retired, and Uicrwkk was ad¬ 
mitted a partner; after V'bich tlie business was carried 
on under the firm of Deto^jnes^ I^awcs, Noble, and Co,, 
uud continued to be so carried on by the surviving 
partners, without any alteration of name, after the 
death of Devm/nes (another of the partners), which 
happened on the 29tti of November, 1809. The bi/1 
charging that the name of llie deceased partner con¬ 
tinued to be used in the firm, as aforesaid, with the 
permission of his representatives. 

The bill further stated, that from the respective 
times of their several tranifers of stock, the first named 
plaintiff continued to keep a private cash account 
with the firms of Croji, I3coaynes, and Co., and /?e- 
Dawes, Nobte, and Co. as Ids bankers, down to 
the 2d of Mo^, 1810, when he closed his private ac- 

I count 
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count with the partnership, after mentjoiied j and, 
during all the time aforesaid, received the dlvi-^ 

denda of the stock transferred, and carried the same 
to the plaiiititf's account in the partnership books. 

The bill then proceeded to state, that in 1306 both 
the plaintiffs (father and son) borrowed of the banking- 
houBeor firm of Dcvaj/ncs^ Urtatfw, NoUe^ and Co.300/., 
ibr which they gave their joint note dated the 26 of Oc¬ 
tober 1806; in 1807, the further sum of 9907., for which 
they gave their joint note dated tlie ^d of Srpiember 
1807; and in 1809, the further sum of 3000/., for whic^^ 
they gave their joint note dated tiie 2d of May, 1309; 
amounting together ttf42£)0/.j so borrowed by the plain¬ 
tiffs on their joint account. 


1817. 



VULLIAMY 


NoBr.e 
and Other 


That Vufiiqmy, the father, paid ofl:' all Ifjo 85007, 
borrowed by him on his private account (except S?7507.> 
on the 5lh of April 1309, and took up liis (bniier nolej;, 
and gave to the firm of IJcvat/iJcSy Dailies, Nobic,and Co, 
a fresh note for thesumtijcn refuahiiiig due, as follows i 

Ijondon April 5th, 1809. I promise to pay to the 
order of Messrs. }}o^cs^ and Co. the sum 

of 21hOLy witli lawful interest, for value rcccrved, 
“ they transferring to me, or Jiiy order, 8700/. 4/jcr 
and 1425/. red. ann., which they hold aii a 
collateral security, H. VutlUtmyJ*' 


That this note was written by Noble, and signed hy 
the plaintiff, and by him delivered to Noble for the use 
of the partnership, and kept by them until the anmiinl 
was paid off by the plaintiff, on the 2d of 1810, 
when the note wns re-dclivcred to him, whereby all llio 
private debt of the said plaintiff, for securing whereof 
the stock had been so transferred, became fiatisricd and 

y q 2 ' e\tmguislied, 


1 
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rxtiiigul^Eieil^ and the stock ouglit to have been retrans¬ 
ferred ; but thu siime beih" considered by ibe baiikirijr. 
bouse to remain in NoOk's iiamea^ a collateral security 
for the money advanced to both plaintiffs on their joint 
nofcSj and the plaintifT Ilje father, having a 

bigli opinion of llie honour and solvency of the house, 
he (the said plalnliir) did not require a retransfer. 

On the 1st of 1810, a commission of bankrupt 

issued against the tirui of Dtiiiy€$^ NoMe^ and 

Co,j nndei' ivhfth the de/eiidaut^, Jf^ikon^ Alorrix^ and 
JJffi ir/ij were appointed assignees; and the bill further 
stated that, upon the tkiltirc of the hrm, the plaintiff Vrtk 
limttr/^ihQ father,applied to respecting the stock%o 

slatiding in his iiadic ajid transiened to liim as afore¬ 
said, and demanded a retransfer, wlicn JVolfh\f to the 
plaintid groat surprise, confessed that he liud, with 
the consent, and for the use, of the banking-house, and 
during J)<v(ffjnrs\ Jifctiine, sold out tlie whole stock, 
except 14 t Ss. 10c/. ^ per cefits, ant). 1083/. 19$. 5d. 
red, S per wlii^;li last sums, he admitted, were 

then still standing in his name, part of the stock so 
ti-an^fevrcd to him as aforesaid, and winch the plaiiUitr 
required to have retransllTrcd to him accordingly. 

The f>iH then charged, by xvny of evidence, that the 
fifock transferred to Nobk vras the properly of 
eimy^ the father, and held by the firm only in tiual for 
him, and as a security for payment of the money due 
from him i& thelJ^, that they regularly gave the plaintiff 
credit in their books for the clividcndH, down to liie time 
of their liankruptcy. U I’urlher charged that the whole 
of the stock (except the 1444/. lOd. 4 per ecftls, 
and 10S3/. 19^. bd, li p^r cetik.) had been sold out, and 
the money arising from the sale thereof received by 
JJeveft/nes In bis lifetime, and by the bankrupts, or by 

I Nobfe, 


1817. 


VcT.ciAw; V 
V* 

Noblc 
bid Other?. 
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by their directiorij and tlie produce applied to 
the use of the partnersthip. That such stock ivas clan¬ 
destinely and fraudnlently so sold out and applredj the 
plaintiiTnever having been inforraed, or knoivfj) thereof, 
until after the house Inul stopped paymentj irhcn A^ob/c 
acquainted the plaintilT’s solicitor Iherewitlu lljiisislcd 
that the 45^90^., nhicii remained due from the plaiiitilfs 
on their joint notes, ought to be set off against tlm pro¬ 
duce of the stock so sold and disposed ofj tlic nmount 
whereof was charged by the elder plaintiff to constitute 
a debt to him from the firm. It charged, moreover, 
that the persorial estate of Deva^wes was, and ouglit to 
be considered liabJc to the elder plaintiff for the amou/tt 
of the stock sold out, or for so much as the said phiiiitiff 
could not !$ct off against the demand of the bankr upt m 
respect of the joint notes of hicnsolf and tlie co-p1ain1iff. 
And it consequently prayed, that the said plaintiff 
might be declared entitled to have llie whole of the 
stock so tninsfened by liim to Avbh- (br the |ytirpnses 
aforesaid replaced by the assignees by a nil out of the 
estate of the bankrupts, in the tirst instance, or by 
(he defendants Cor/iY reV/and B^otb^ (Dt vmyiirs^s r\e- 
entors,) out of the assets of their testator; that ac¬ 
cordingly iiiB sums of 14f4/. 8^, lOJ, 4 per cent^. and 
1083^, i9j, bd. 3 per cenh*^ residue of such stock, 
might be repaid and retransferred to the plaintiff; 
and that an account might be taken of the stock 
sold out, and so much as ^hfiuId appear to have lieen 
sold out upon such account taken might be repur¬ 
chased by the assignee?, or by Dcr/jfymvr^s executors, 
out of hia assets, uiid traiisfcrred to the plaintiff; 
and, in case he could not have the ainoiiiit thereof so 
repurchased, then that he might be declared enHtled 
and be permitted, to set off ho much of tJie money 
which had been received by Aoblc and his partners as 
should be sulbcient to answer and satisfy the amount of 

the 


1817. 


Viri.aiHY 


If* 

No BJ-r* 
and Others. 



508 


CASES IN CHAISCERY. 


1817- 



VUJ-LIAMY 


27 . 

NosLi: 
^nd OtherSi 


tlic joint note!! of tlie phintiffii^or m much as was then 
Jue tn respect thereof, and that the notes might tlierc^ 
upon be decreed to be delivered up, and the plamtilF 
Vulliam^y the father, declared a creditor upon the estate 
of the bankrupts for the residue; and in case the Court 
should l>e of opinion that the said plaintitf could not 
he permitted such set-off, tlicn that he might be declared 
a creditor for, and entitled to prove under the com¬ 
mission, the whole amount of the produce of the stock 
£o sold and disposed of, and entitled to receive satis^ 
faction out of personal af^sets foi' so much of 

the stock as should app/>ar to have bccji sold and applied 
tcrtiie use of the lirtn in his lifetime stnd whilst he con¬ 
tinued a partner, so that he mr^ht receive the full 
amoiuit thereof in manner aforesaid; that the defend- 
ants (the executors of I}ctai/ncs) might therefore cither 
admit assets or account in the usual manner ; and that 
all necessary directions might be given accordingly. 
The bill likewise prayed an injunction from sale of the 
stock remaining in the name of Noble^ and from all 
proceedings at law in respect of the foitA notes of the 
plaiiUlRs. * 


The defendants, Noble ^ and the assigtiee^i of the bank¬ 
rupts, by their answer, admitted that, from the time of 
the respective transfers of stock made to him as afore¬ 
said, to the months of j^pril and June J803, respect¬ 
ively, the defendant Noble received the dividends, and 
the same were entered in the hooks of the partneri^hip 
to the account of the plaintiR', the fatlier, and carried 
to his credit. They admitted the borrowing of the 
three several sums of 300/., 500/., and 3000/., by both 
plaintiffs, and that for securing the payment of the 
last-mcntio-ncd sum, they g^ve their joint note dated 
the fjth of Mfi^ 1800, as aforesaid ; but said that, for 
secuntig the two first sums, the plainttffj the father, 

gave 
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gave two ^separate iiote^i signed by himself only; aTitl 
they adiiiilted that the said plaiTiliH' had since paid oft' 
tlie whoie amount of bis separate debts to the partner- 
shipj as in the bill mentioned, except the amount of 
the two last-mentioned notes; and that the same, 
together with llic amount of the joint note for 3000/,, 
and iatercst upon all of them, still remained due and 
owing from the plaintiffs respectively. 


18 IT, 


Vui,LlAMlf 

Noblf; 
iiad Others. 


They admitted that no part of the stock tivms^ 
ferred by the plainlilT to Noble liad ever been re¬ 
transferred lo the plalntiO'; atnj Noble said, that the 
reason why tho same had beeji retransferred, 
during the solvency of the house, was, because the 
plaintiff had always ^remained indebted to the house 
during that tinie. They said, Ihdt while the stock rc- 
tuaiiicd in Noble name, no separate or particular 
account was Jjiept thei'oof, but the same was mixed with 
other stock, bi the same respective funds, standing in 
the name of jVo//A;, which belonged lo the partnership, 
and to various other persons who had accouitts with 
the ]>artjiersh)p; aud that the^ whole of such Block was 
carried to the general accounts of tho respective fumis. 

That in Jkhc 1803 there waa standing in Noble"^ name, 

■■ 

on sudi mixed or general account, 24,014/, 8^. lOrA 
4 per ccnix.j and 7C,277/. 13^, 10//. 3 per and 

the fnrtiier sum of 12,000/* 4 per rrwtr., In the name 
of sonic one or more of the remaining partners of the 
firm, and on account thereof; ivhich several sums of 
24,044/* Sj, lOd., and 12,000/, 4 per cents^y and 
7G,277/, 13^. lOd. ^ per cents were then respectively 
applicable to the payment, as well of the stock trans¬ 
ferred by the plainlilT, as of that belonging to the 
several other persons who had claims tliereoii respec¬ 
tively. That, between the month of June 1803 nnd 
tho month of Novemha the dcfeinbint Sobb 

at 
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V L'LM A Mir 


aciiJ Otliers* 


a( rccoiv^d in(o tils name several other sums of the 
lespective stoch^, both on accoLtat of Ihe banhing- 
a!]fl ofotlior pr^r^ojis, which were [n like manner 
carried (o, iiiid blended with the two general accotints 
ufore^Ldd ; «iiid that he aUoj during Buch last*mentioited 
period; from time to time sold or trarisfeiTcd out of the 
.said mixed or general funds, various parts thereof, 
ns accaslon required, so that the aggregate amount of 
the said funds during all that time, continually 
varying* They admitted, tliat tlierc were then standing 
in the name of the J44i/* l.'Jj* iO^f. 4 per 

and lOSJf, IDs. Bd. ,3 per cetils. stated in the 

i. 

hiJh and that the same had always been standing in his 
name, ever since the plaintiff^s stock had been so 
transferred to him : but they said that the same were 
the respective balanVies of the said two general ac¬ 
counts, and appeared to have arisen from various 
purchasfcs and sales of such stocks respectively, with 
nhich (he plaintilT's original stock had no connection. 
They admitted that tlic whole produce arising from 
the sale of the plaintiff ^s stock was received by, and 
applied to the use of thp firm, and that the interest 
and diviJeiids llictcof, after the same was sold out, 
were runtiiitied to he carried to the plaintifT^s credit 
on bis account willi the lirm : but they flenied that this 
was done with any fraudulcut dci^ign towards the plaiii- 
tid^ and said (hat (he firm was always ready, during its 
soiveiicy, to have retransferred llie same to the plaiutifl' 
at Ills request, and on payment of what was owing from 
him I and they submitted wliother, under all the cir¬ 
cumstances, the plaiiitilT was entitled to such scl-off 
as was clainied by the bill, and whether the defendants, 
notwithstanding such sale, ought not to be penuitled 
to sue the plaintilfs respectively on the notes so due 
as aroresaid, and particularly upon this joint note for 
5000/., if tfioy refused to take up ajid puy the same, 

Thev 
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They inslsfed that the plaintLll* was not entitled to have 
the 1144^. lOd. 4 ptr cecils,^ and 1083/, lOj. 5rf* 
3 per eenls.^ remaining; in Nf}bl€^iS namej transfcrred to 
him, inasmuch as the sard sums were not (except as to 
some very smalt part thereof) pared of his original 
stock, but had arisen, in the manner bdbre mentioned, 
from subsequent purchases and sales of stock uncon¬ 
nected therewith ; but that the same ought to be con¬ 
sidered us part of the general estate of the bankrupts, 
and the pJaintifF only entitled to prove under the com¬ 
mission in respect of such demaml as he might bo able 
to establish thereon* 


1817* 


Vuj:.t.rA«ir 

NoD1j£ 

aud Otharir- 


There was eYi^lence in the cause, the material facts 
of which may be collected ^oni the arguments and the 
judgment* 


2VtfiiiJer,and Roitpdly for tlie pluinlilfs* 

The ojiswcr, winch has been read, comprehends all 
the facts which constitute the equity of this case* 


In I793y the plaintifi', /^enjurntn had 

occasion for a sum of money, wdnch he borrowed of the 
house of l}tTaj/nes and Co., and for the repayment of 
which he gave notes, and pledged certain suni§ of stock 
as a collateral fiecuivity, which stock was transferred 
accordingly into the name of Nobicy one of flic partneis 
in the iirni. In 1809, Dc^dt/rtv^ died i but 

his name remained in llie firm down to tlic time of the 
bankruptcy, with the assent of his representatives* 
The plaintiff continued, during all this time, to keep a 
private caeib account with the house* In ISOG, he 
borrowed 300f* for which he gave his separate note. 
In JS07 he borrowed the further sum of^ 9D0/*, for 
which he gave his separate note also* And in iVaj/ 
1809 both plaintiffs gave their joint iiote for 3(XI0/, 

Ail 
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1817^ All ihe»c tratisactions took p1ac£^ i n Dena^ies^^ lifetime. 

Reform the death of jyevaj/ne^^ all tlie debts oivin^ by 
Yulliahy plaintifT to the partnership had been paid^ except 

Noble wKat Was due upon the Jast-mcntiancd notes. At that 
and Others, time it appears that there ivas no stock remaiJitof; which 
could have been transferred ; however, the plaintilf 
did not apply tor a transfer, havlti^r ivo suspicion as to 
the responsibility of tlie house. Now it is contended, 
that the sums which arc due on these notes, particu- 
liirly the last of Ihcm, (that for 3000/.) constitute a 
dilTerent debt from that for the iseeurity of whlcli the 
stock had been transferred into the name of Nob/^^ 
fj'jjnr the circumstance of its being adjoint debt. Jlut 
wc must attend to what was at the time the actual situ-^ 
ation of the parties, in order to^ see whether Ike cir-^ 
cumsiance of its being a loan to tlic father and son 
jolutiy, instead of to the father only, does in this c^inSe 
make any real difference. Cont^idored as,a loan to the 
father, it was (in fact) n loau to him of his own money ; 
for the stock had at that time been sold, and the pro¬ 
duce (which was the plaintilT’s own) liadibecn unjustly 
appropriated by (he partnership. What can afford 
more decisive evidence of an understanding between 
the parties, that the stock should remain a security for 
the joint and separate dcbl, than its having been 
sitlFercd to continue In Nbb/c^is name, after all the 
original debt had been paid ollj and after the new joint 
and separate debt had been contracted ? With regard 
to the acts of Nobkf committed without the privity or 
consent of the plaintiff, they can make no diftcrciicc in 
the nature of the plaiiitilT^s righU. The plaintiff did 
not sanction the violation by Nobk, of hla duty as a 
trustee, by blending the stock committed to him by 
the plaintilf, with the stt»ck committed to him by other 
pcisoiis. It is this drcumataiicc which coiiwlitutes the 
ilijfcreiice tx^twecii the present ca^c ajul nil (hose which 
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were before the Master of the Rolh, upon the e^scep* 
tions to the Master*s Report. The stock transferred 
into the name of JVbWe was so transferred to him as a 
trustee for theptaintifr If he had perforraect his duty, 
that stock would now be remaining in the Bank of 
JRngland, and there could be no question as to the 
plaintiff’s right to have it specifically retransferred* 
As that is not the ca^^e, he contends that he is entitled 
to have it replaced, or to have the notes for which it 
remained a security delivered up to him as being sub¬ 
stantially satisfied out of the produce of the stock sold, 
and the residue made good. Wjlh regard to the stock 
admitted to be f^tijl remaining in the name of Nob/ty^li 
is clear that the plaintiff is spccificaDy entitled to the 4- 
per cenls.j because il is al^o admitted, that the whole 
amount of that description of stock, which had been 
committed to him by others, had been restored (rt) ; 
and as to the*3 per although it cannot be traced 

with equal certainty to be specifically a part of the 
plaintiff’s property, yet the fact that it is so, is made to 
appear highly probable. 


i8ir 


Votr.JAMv 


Nodli-: 
and Others- 


The case against T)cva?//tcs'¥i estate (the equity of 
which h no.w settled) is that his assets are clearly rc^ 
sponsible for the deficiency of the partnership estate to 
make good these demands, and that they may bo fol 
lowed in this Court for such purpose* 


Most of the questions which wiil here be agitated, 
were before the Master of the RqUm in Derfiz/tiex v. 
NoOle (fr), to which it Is now necessary only generally 
to refer* Rut, with respect to the responsibility of 
J^EViit/jies's estate, iTis Honour’s observations on that 

(t^) This fact appeared by (//) Ante, VoL L ^20* Ex 
the schedule to the uIlawCf. paric Kcudijlly 17 51-J, 

part 
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Vt;*.LlAMY 


t), 

Noule 
and Others. 


part of Oftj/tons case, which relates to the exchequer 
bills sold by tlie house in Devii^ncs's lifetime, uiid the 
produce applied to the use of the partnership, particU'* 
Jarly apply. C«) 

Sir S. and Palmcfy for tlie defendants (tlie 

assignees). 


The quesiionfi wbicli concern ue are two, lirst, as to 
the stock admitted to be remaining in tlte name of 
whether the plaintrfl^ ai'c entitled to Iiavc it 
transferred to tlieni* tiecondlj, whether they are en- 
tj[i 7 d to set off the produce of the sk><ck sold against 
their notes remaining in the hands of the assignees* 

H The rest of the case concepnv only repre¬ 

sentatives* 


Now, aa to the stock rejuaiiiing, and with regard to 
the 4 per cait. stock particularly, it is said, that it jnust 
belong specifically to the plalntilT Btjymjun Fuifiuni//y 
because all stock of the same descrtplidh which be¬ 
longed to the other cuslonters of the house has already 
been retransferred to them* But, vheo the case is 
tlius represented, theclrcutuslaiices of It appear to have 
been forgotten. It might indeed be so said, sup¬ 
posing the stock had always remained in the iianie of 
Anodic / hut that was not the case : it w^as from time to 
time transrerred into otlicr names, ^old out^ and fresh 
stock purchased. At one period it was reduced to 
444^, 8i* lOd, That sum was unquestionably not F^/- 
because at that time (5th jipril 1805) there 
were many sums of stock belonging to different cus¬ 
tomers of the house, which had been sold cut, and not 
yet replace^l* It is iinpoijsiblo to say, then, that this 
is yitlliamys stock, that It is the same identical i^tock 

(«) r. A7H, 57P, 


which 
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which tra(isfcrre<I to With regard 

to the whole of this stocky the 4 per as wcH as the 
3 per cents.yli is eviJentj thereforej that tlie plaintiff is 
only entitlud to stand in the situation of a person having 
a claim on the house in respect of stock transferred to 
the house us a security^ and sold by them in viotatlon 
of their engagement* The partners^ also, are not the 
same as at l!ie time wlicn the stock was sold, and tlie 
breach of trust lliercby committed, linrwkk was ad¬ 
mitted into the hou&e afterwards; and, subsequently 
to his becoming a pa itner, slock was purchased to aeon- 
sidorabJti aiuounU However, there is no pretence for 
saying that the .ftock is to be considered as asccunty, 
even for tuore tfiaiiljic sumsaefuiilly acfvanced hy 
ft 7 ?i 7 /fin his own separate account, not, therefore ibr tha 
3C00/., for whicli the plaintiffs gave their joint note. 


1817* 



Voi-niAMY 


V* 

Noble 
&nd Others, 


7n suppoFt of this part of the argument, Afkwtfr v* 
Cla.Tion{a) was referred to; and on the question of set- 
oil, Ei: parte Stcphc?ts (fj), and Ejt partr Hanson, (c) 

I 

Ecaeffy fFrthe 7 "elly and AbcrcrornUc^ for tlie defend¬ 
ants (repvesentutivcM of Ihiof/ncs^} 

i 

The notes lirst given furni^jj, upon the face oftheai, 
evidence of the nature of the Irunsiictfon, wliich was 
tliat tlie stock traiisfencd w'as not to shind as a security 
for the general balance, but for particidar advances, a 
fractional part of such stock being to be relransrerreJ 
upon the payment of each separate note* 

Each successive partnership, as one partner died or 
retired, and another was admitted stood to the plain- 

fa) f) Ves, Ves* 23‘2. ‘ 1 Rose, I5(i. 

(b) 273. Qiul Adtiis v* K/ttqhtf 

(c) 12 Vei. iilt;. Apid see Vek H* 117. 
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Vm 

Noni,K 
niid OtUers. 


tj/r ?iti the Altiialion as the partnership immediately 
preceding : in other words^ became a debtor to him for 
(he stock deposited* This the assignees do not dispute. 
It 15 assumed, and taken for granted. To many of the 
objects sought by this bill it is the duty of Devit?jnes^^ 
representatives to tend their assistance, N^oble was con¬ 
stituted by the partnershipj and by Vuiliamr/ himself,a 
trustee for He was also a trustee for other 

persons besides Vulliamj/. Tbc plaintiff’s original stock 
cannot be considered as standing in name; for 

it is certain that noltimg of tliat original stock was re- 
nialning' at (be lime of the bankruptcy. But why was 
that stock transferred into the name*of Nobie^ which 
was found standing in his name at die lime of the bank¬ 
ruptcy? Tt was so transferred in order pro tonto to 
enable him to execute the several trusts which had been 
reposed in him* There is a long detail of transfers of 
stock in the ansvver; but the only question on the re¬ 
cord is, whether the stock is there now upon trust for 
Vuliiamy at for the general estate of tlie banking-house. 
It cannot be in trust for the banking-house, and there¬ 
fore must be for VuHhou f/ only* 


The next question is as to the claim of seVoJV, And 
admitting the bankriipls to be debtors for the amount 
of the stock by having assnined the debt of the prior 
partnership, upon what principle can this claim be re¬ 
sisted? It i& a perfectly good ground of cqujtalde eef- 
oif, hotwithsianding the joint liability of the fother and 
son* 


On this part of the case, indeed, llie assignees threw 
out a point of some difficulty : but they did not rest upon 
it. BoT-wicky individually, was never a debtor: and yet, 
when he assumes the liabilities of the banking-house by 
fjccomiiig a partner, he coiiatitutcs himself a debtor in 

I respect 
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respect of those liabilities. lie holds out to the public 
tfmt be h rCHpoodb^e. ilut, morally speaking, it would 
be attended with some difhculty to attempt to make out 
that he oiiirht not to be held liable. He had been a 
clerk in the bouse for many^ years. And can it be pre¬ 
sumed that he was so i<*norant of the concerns of the 
house aa not to know of (he stock standing in the name 
of Noh/cj and of the manner in which it had been con* 
verted? Suppose that he was ignorant, Uoweverj yetj 
where one of two innocent perilous must suffer, there 
can be no cjueitioTi tliat a partner, not choosing to eii- 
rjiiirc into the state of his house, is less an object of 
compassion than a*mere stranger confiding in the assSr* 
ances made to him. k 


1317 , 


VULT.IAMY 


Nchi-e 
and Others. 


I 


YVhat we have to contend is, that, wlicii the plain¬ 
tiff states that he has assumed the several partnei'ships 
as tliey were formed in succession, for his debtor-^^ the 
eflect of his so iissLiming each surces!i;[ve partnersJiip in 
its turn, is to j'clease the prior partnerships. "'IViie, the 
plaintiff says to the rcpreseiitativPH of Your 

estate shall not benefit by the concealed fraud of your 
testator; and, if there were no more in llie case, this 
would be unanswerable. Hut wns the loss, ivbidi lias 
accrued, really occasioned by the eoncealment of which 
complains, or by his own failure to do that 
wditch common prudence would have suggested ? It is 
no mutter whether there was conceulincnt or not, if hij^ 
loss was not the consequence of the concealment. Why 
did he not, in Ma^ 18J0, cull for a retransfer ? ITc 
wufl ibeti in a condition to do so, and the loss be lias 
sustained is really imputable to liis own neg]ige^c<^ 
From the moment wlien, having it ir. his power to call 
for a retransfer, ho neglected to do so, iVbfjA? only, and 
not the partnership, ought to be considered as the 
trustee of VufUumj/, Can it be said, in a Court of 
Equity, that the estate of a deceased person is charge- 

1 able 
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Vuf-LIAMY 

V. 

Nobli; 
and Others. 


abl^ for a Joss occasioticd solely by the want of that 
common prudence which every man ought to exercise 
in the management of his own adairs ? 

The suit is besides defective for want of parlies. 
Why arc Deva^nes's representatives brought before the 
Court but upon the ground that Devai/ttes was a partner 
at the time when the fraud waa committed ? Butj upon 
the same ground^ any other peri^on who was a partner 
at the time the fraud was comniitted ought equally to 
be made a party to the suit* C/o^e was a pai-tner until 
ISOy, autt Jong before that period all tlie 
stdi'k had been sold out. Therefore i^is impossible tlint 
the plaintifTs can have the relief ^ipugbt by them with- 
* out bringing him also befoVe the C'ourt; that is, sup* 
posing the Court should hold Dt:v{jjj7ics's estate liable. 
Otberwise, there ii$ no necessity that the cause efiould 
stand over for that purposef 


TJie question in ibis case lies in a very narrow com* 
pass, and it is not utaU the same with those wliicb were 
before the Master of the liolls in Dt'vffi/nes v, Nolffci 
and which turned on the fact of the adoption of the new 
ilrm by the creditors of the old* 


[I'/tC LrOH2> CUANC'CLLOri, 

It is very dlfhcult to establisli the identity of suitjs of 
stock sold by a trustee, who is trustee for several per¬ 
sons as to those si-ms. ^^upposc a man holds 50,tXJ0A 
stock in trust for different persons, aud that he sells 
20,000/,, jiis representati%'esj or his general creditors, 
have no right to say the remaining I0,(>00/* i.s part of 
his genera!estate. So far is very clear. But, suppose 
he h as sold the whole 30,000/., and has altervvarJs 
bought 5000^. Would that £fUOO/. be (or not be) a 
part of his general eii^ate ? That is the present quchtion; 
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or rather it zs stronger still; fot' this is the act of third 
persons* Tlae view in which the case was put by Mr* 
JRulmf'r 1 take to be this : The stock was sold ant by 
the old pailnorafnpj and the produce applied to the 
use of the old fii’m. The new partnership afterwards 
assumes the debts oflhe old partuership; and stock is 
tlien pitrehnsed generally* Does the circumstance of 
their having assumed thernsclvcs to stand in the phicc 
of the old partiiers^Ujp rai^e an inrereucu that ilto stock 
leplaced was meani to be appropriated?] (u) 




Voi LJAMY 
T?, 

Noni,E 
and Othcr?^ 


For De^irf/ncs's represciitiitj\hs* 

From the momJiit tlte pLainiKr mi^hl have called /Tir 
□ retransfer and didjiot do Jic must Ih^ cout^iileml 
as bavin;* repudiated alltlann upon estalo, * 

wliether he knew thy stfick was In the ininu' 

of Nob^c alojie, or believed it to be in the Jiaiues of iill 
the partners. I The then suirerrii it so in continue^ he 
must bo taken to have eonsoiited tn the ne.v jiarlner^ |,i]^ 
hecoini[i;r tiuEdecs upon a new footing altoi^eiher. 

[T/if LfMin CirANei:ij,o(T* 

1 put out oft lie cast! AWdr’s doclar^ition Ibut ilio 
stock would have been ret rails Per red 5 if all tlio money 
liad lieeu paid* "rUese are wnrds ol'co!Tr^^i\ and fir 
(lotbin;^; in my iiniuh The tjne^tioii uhellior ifio 
Irusl conllnued after thescjiarate tiehl ot^ VuUktinj/ the 
father was paid. \ 


For representatives* 

Supposin^r the stock ha<l *itond in name 

at the liine of Ids dealhj it would have bivii !hc ^anie 

(fi) fi uii'i ii|Nni ll'K pinat (M d'tds spihil in die 
that tlic tniiiO of yitknifs V. ftie dt’tVr’d.ir'j^, ii.; 

Ci^xtOTi^, h*'*]'ftrfl rifcil, w?,^ haid^rVjits* 
partirulftHy r^fericJ to. 

\oL. Ill* 


:i r , 
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1817. thing; the plaintiff oughtj in that caaej to have called 
on the surviving partners* The survivors aloue^ and 
VuiLiAMT Decaynes^i representatives, were the persona to 

Noble transfer the stock—they were the persons to wind up 
and Others* the coiicern--r'to sue and be sued—►to pay the debts of 
the partnership, and do all other acts in any way re¬ 
lating to the partnership* Illustrate this by the case 
of bailment; the bailor pays off his debt, and isen^ 
titled to call for restitiUion, One of bis two pawnees 
dies. Can the bailor, by protracting a trust which has 
ceased, make his representatives liable? In the present 
case. It was as much 'a new bailment to Nvbie^ aa if 
Vaiiiamj/ had actually received the fc'Vock, and retrans¬ 
ferred it out of his own name, int 9 the name of Noble. 

' Then it is impossible to feay that, when the original 
purpose censed, for which the stock was transferred to 
A/b/z/c, and the stock was notwithstanding continued in 
the name of Nobk^ it was not so continued for other 
purposes. This is more than a case of negligence. 
There was an actual design to alter the nature of the 
transaction. If estate is indeed liable, Close 

or his representatives ought to 1>e before the Court* 

[The Loflu CiiANCELJ.oa. 

No j you contend that, as Devetf/nes went out of tfic 
bouse, the continuing partners took the fraud upon 
themselves; and estate, if to be touched at 

all, cannot be touched till there is a deficiency of all 
the other partners* If so, tlien Close^ who went out of 
the partnership betbre died, cannot be touched 

except in case of n dehciency of Dcvaj/ncs'B estate.] 

i- 

For Devayfics*s represen tativea. 

The cLfcumstonce which distinguishes tlie presen 
case from all the others that have arisen out of this 
bankruptcy is, that this is a transaction of a peculiar 

t nature 
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nature individuals^ not necessarily arising^ out 

of thair situation as bankers and custoniers. The reason 
that VuiUantT/ did not call for his stocky when be was 
tu a situation to call for itj was, hecausa he had reliance 
on the new partnership, and having sucIi reliance, 
entered into a new contract with them* Here then 
the transaction was completely altered, and all privity 
with the estate of ceases. 


mi. 

V[;LUAMr 

V. 

Noble 
and Others* 


Sir A. PiggoU in reply. 

It has been aaid, the stock cannot be identified, 
]liit this h a case in which there lias been n trust ac¬ 
count of stock, and rt is only necessary to recur to (he 
scliedules, to see that llie ccsiui i^uc trusts^ except 
Vidlianu/^ have been fully satL^hcd*by a retransfer of 
tliD stocks entrusted to Noble ; amt wliat is toft is noi, 
stiBlcienl to answer yulltmttf/n cWim. How then can 
it be said, that tliis balance docs not specifically belong 
to Vuiliam^ ? If it was considered as the property of 

the house, how comes it that it was not sold out to 
.1 

meet the distresses of the house? It iJi enough that it 
was left unapplied, to shew that the house did not so 
consider it* But, if not ftie property of the house, 
whose property was it but VulUam//s ? It is dear upon 
the evidence, that this stock was sijirore[] specifically to 
remain, for the express purpose of repaying ViiUitimT^ 
pro Imito f and this is admitted by the very argument 
upon which motjt stress has been laid on Ifie other side; 
that argument supposing that the other ccstm que tmsls 
have not been satisfied* 


The obligations of the house were in no respect 
altered or varied by the circumstance of 7{«riE?ict*s 
being taken as a partner into it, Bai'wick was admitted, 
as a partner, in J803, having for several years previously 
acted as a clerk to the house* No notice was given of 

R r y * his 


f 
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Vl'J.CJ AM Y 
NonTjit 

and Others. 


Tjm .^(IniL^sIoD^ no cTiango affirni tnok placo. Uy 
this siiiiplo statoinrnt, the Court is relieved from the 
necessity of eoiisiLicring any nice quentions of lawj as to 
the IJabiiities oJ'purti^rs enterjog Into a house, Inrc^ 
^pect of its previous traosiiclicns. 


iTlie Loup Cjf A?iCEi,Lon, 

AVliere one who has been employed as a clerk in a 
banking-house becomes a partner, Ite must certainly 
be taken to have known something of the state of the 
accounts of the house dttrjjig the time that he was ^o 
eniployecl by it; tO have fjeen geiu?r:i[Jy acqnajiiited 
Vith the traiis^ictions of the lioustf during that period. 
And here, besides, the same Irf^nsaclions continued, to 
a certain e\tciit* be still carried on, allci- he became 
n partner.J 


In rqtfj/. 

Upon the positt of fcl-oir, there can be no <(Ucstion, 
as to tbe tiro sofnivate notes of ruNmuiif the father, that 
there would hr a clear set-off at law. Jiut, a.S to the 
joint note of the lalber and son, can it bo ronlcuded 
that this is nt>t n hiir case of eq nil able snt-oll ? I’his 
was not money horcovved Ibr tbe Use uf the son. The 
fiither fan iCii on busiiii-ss ljy hinisell^ till he admiUed 
his Info partnership; and the money was borrowed 
by ralliev and son, in respect oflbo trade in vrhich they 
ivere now become jolnlly interested. 


[Tftc Jjoiin vbi AxcErnLon. 

Tho fitnck Ijciiig the property of the father alone, 
Iherecan be no doubt that, at hiw', he would be entitled 
to a set-^>flr in respect of Ids separale note^l; bvit tlmrc 
is a dilhculty as to the joint note of father and son. 
IVhat is the evidence el there having been an ogree- 

ineiit 


I 
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merit tltnt lhi<{ stock should be held a security for 
the joint debt^J 

In rephj. 

That evidence is to be found in flic nature^ and in 
the continuance, of (he transnclion* And vvbcn all dr- 
cuinstanccs are taken together, mid coupled iiJtb (lie 
fact, that no retransfer was called for, and the books 
being attended to, in which both Vuilkimy$^ the father 
and son, are credited, and the accounts made up ac^ 
cording to this course of deal ins;; and intrtiial under¬ 
standing between ([le j>ar(ies, it is inipossilJe not (^ 
infer an iiitontiori that the stock of Vailkimt/ should 
remain a security fo^ all tjie notes, liolh his own 
separate notes, and the joint note of himself am] his 
son. It appears, too, that a joint note of iho father mitl 
son was actimUy paid on the bth of October^ KSOfJ, 
and that before the partnersliip had taken place betu eeti 
them. Then, how can it be doubted ihat this wna tlio 
real nature of tire transaction, when f 'ukiunf/y docs not, 
on the payment of this, or of Jiny other notes, call for 
a I'ctransfoL J 


1817p 


VcLLlAjIlf 


V* 

Nobls 
and Orhcri* 


t 


The T^ono CiiAwoiiLnoii. 

This is u bill by creditors seeking reliL'fjduo to them Dec, Hi. 
under every considci ationwbicluiiora I justJcecanfnrnish: 
but whether it is sought con^jistcntly viitb the principles 
of a court of equity is another qiiestioii* '^i'he olijcrt of 
the bill is citlier to have the slock retransferird^ or ils 
amount specdicully replaced ■ or else to be [im ruiti- I (o 
set olf separate notes of the father well ns t!i: joint 
note given by both plaintiffs, against so niiicb of tho 
produce of the stock (sold out under circumstances the 
mo^^t fraudident) ns should be suJlicicj^l to answci tfit^ni. 

Ami 
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VtrjCUAMY 


IT. 

No:aLE 
and Others. 


And it h InEl^tcd that this atoclt, although tho sole pro^ 
jjerty of VuUimi^ ihe father^ may be considered as con¬ 
nected, not only ivitli the separate estate of the falbcrj 
but tvith the joint debt of the father and son—not 
indeed at law, for it is not contended that, at law, it can 
be so considered; hut in cqnity. Tho bill then goes on 
to pray that, if tins seUolTbe allowed, the smaller, but, 
if not, the larger mim may be permitted to be proved 
against the estate; and, in case the sources should, al¬ 
together, be insnlKcieut to make good the entirety of 
the pjaiutitT's dejouin^l, then that lie may be declared 
cptitled to have sutislaction out of aseteta for 

the remainder. And the relief is prayed in this form, 
because it is admitted that, ifUd^n^wes’s estate is liable 
to VuUi(tm7/y it wiir also be entitled to throw the bur¬ 
then, as far as it is poseible, on the estate of the 
bankrupts. * 


The death of a 
partner, of It¬ 
self, works a 
dissolution of 
the partnership; 
and the mere 
want of DOtice 
docs not, it 
seems, make the 
estate of the 
deceived part'- 
ner liable to the 
debts of the 
couCiDuing part¬ 
ners* Sccus^ if 


There is a peculiarity in the circumstances of the 
present case, which distinguishes it from^ every other in 
which the liability of a deceased partner has come in 
question* It is an admitted fact, that no notice was 
given of the dlstsoliilion of tho partnership by the death 
of I}&oa]/n€S. But I conceive that the death of a part¬ 
ner, of itself, works a dissolution of the partnership; and 
I am not prepared to aay, notwithstanding all I hare 
read on the subject, that a deceased parlner^^ estate 
becomes liable to the debts of the continuing partners 
for want of notice of such a dissolution. If, however, a 
surviving partner deals with the customers m the cha- 
racter of executor as well as [partner, limt circumstance 
makes it a different question; for as executor, he has 
a right to bind his testator’s estate. The present case 
la therefore to be considered, not ojily witli reference to 
the general doefrine, but with reference also to this 


special circumstance, 

I 


The 
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The question ns to the stock is of very great import¬ 
ance, as it luay afTccI other cases, as trell as the present. 

It seems that this partneretiip house was in the habit 
of taking stock by way of security from its customers, 
under an obligation that the stock so taken should re¬ 
main In their hands as a security, not to be dealt with 
except by the authority of the person making each 
several transfer; and that distinct accounts should be 
kept of the general concerns of the house, and of the 
trust-stock, 

p 

Now the questJbn in the present case arises throtfgk 
the acts of JVabkj ^j^liicii most be taken to he the acts 
of the house. Ho selli^ outt>000/^of the stock so com-* 
niitted to him; and the question is, who urc the par¬ 
ticular individuals, parties to the trust-account, who arc 
to be prejudiced by this actan act, which doej; not 
destroy the interest of all, but part of the intcreat of 
each i After this first operation, lie proceeds, however? 
BO far in the hales of stock, as to have reduced the 
amount in his hands at one time to 41^/, Between 
that period and tlie lime of the bankruptcy the amount 
of stock rehmming frequently varied,was some¬ 
times more—^sometimes less, ■— It turns out, however, 
in point of fact, that the 4 per cent stock of all the 
other persons who had advanced stock to the partner¬ 
ship was ultimately replaced to their account; and, to 
disembarrass the case of this part of the circumstances 
attending it, we will now suppose that ai! the stock was 
go replaced with the exception of which still 

remained in the proportion of 1420^. to S7Q0L 

This introduces a very peculiar novelty into the case. 
It has beeu iiiaisted that the Court cannot decree the 

fctrnnstcf 


isvr. 


VULLIAMV 

Noqle 
aod Oiberf. 

one of the sur- 
Tiring partners 
is an executor 
of the deceased* 


I 
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1817* rctmnisicr of this stocky or restrain the assignoea from 
applying it, unkv^t; flic plajiitiff iH able lo slicw citWr ita 

VtJiLJitWV . . 

juojitityj or a spccinu approprinfion j aod, ii tiiej'e were 
Noble n(^ porticiilar ciieuiUiiliJtJcei; in the case, it would cer- 
and Others tainly be jiiaLlcr of Boaio novelty to say, that, if n »nau 
lia« fioid Jitoek in breach of trust, and afterwards buys 
other stock of tlie like description, any part of the stock 
so purdiased can be considered as specifically the pro¬ 
perty of the ct*slttl qur frusta \ can not sec how, in u 
case thus generally circtimslaiiced, it could be so con¬ 
sidered, tmiens oiller casr«, whicJi have been decided in 
tJiis court siiould bo taken as Laving established that 
pjlipositioiL ' 


Eut in the pi^sonLease, It is impossible that T dioiild 
take the stock now remaining in the hands of the 
assignees to be the same identical stock Irniislerred by 
yidUaimj^ for it is palpably not so. Antf, with respect 
to appropriation, tliougli it is ditlicult to say that the 
stock repurchased was specifically approyriulcd to sup¬ 
ply the place of that which bad before been sold out, 
1 do not think tbiil T am stretching the principle too 
fiir when I say, if the Irimbactions prove that the bunb- 
iijg house intended Nobltt to be a trustee fot the benefit 
of persons depositing stock by way of security for ad¬ 
vances made by thein, then the ceslui que Irmis hare a 
right to consider the stock rcpurcltasnd as being distin¬ 
guished by a species of ear-mark in tlieir favour. 


l/poti this part of the case, I am consequently of 
opinion that VuUtami/ has a right to the stock remain¬ 
ing in tho liands of the bankrupts at the time of the 
bankruptcy. 


With regard to the question of set^ofT, I must re- 
fjuire the facU of the case lo hi laid beJbrc i«c more 

^ clearly 
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clearly in order to enable me to decide it with sails* 
faction to But I will now make such observ¬ 

ations as have occurred to me respecting it, begging to 
be set right, if 1 have mistaken any of the circum¬ 
stances, when it conies on again to be spoke to< 


J81T, 


VvLLIAHY 

V* 

Nobt.e 
and Others, 


I have no doubt that, with regard to so much stock 
as was sold out contrary to the trust reposed in ^ohlc^ 
tlie person who was the owner of the stock is now a 
creditor of the hou&e for the nniount of it. 

The ditliculty throughout case rs that 

in which lias involved himself, owing to The 

circumstance of his having signed papers (which cannot 
but be tnkeii against him), stating the particular pur^* 
poses for wliich this stock was specidcalJy pledgeiL 
And, notwithstanding what is represented as matter of 
fact arising out of the hanker^s books, it cannot bo 
doubted that, in J809, there was an engagement to re¬ 
transfer the sJ;ock upon payment of the 57.W. then re¬ 
maining due from VuiihmiT/ to the banking-house. 

Now, Nohk^^ declaration, that the stock would have 
been franslerred if the whole of the debt due to the 
liousc had boon paid, I consider as amounting to 
nothing. A hanker is likely enough to say so ^ and I 
take that as no evidence whatever of the Inch There 
is no doubt that, in point of law, actions might have 
lieeu brought, and tliat such actions could not have 
been met by a set-ofT, but only by bringing other 
actions* I apprehend also, supposing Vutlimm/ had 
died without assets to pay his delds, that NMc would 
have been a trustee for Vuliiann /his creditors, and 
not for the banking-house, and that the s'lock would 
have constituted a part of Vidliam^^^ general assets. 

It 



013 


CASES IN CHANCERT. 


J81T, 



Vrf.ilAMY 


V* 

Nqble 
find Others. 


A joint debt 
cannot be set 
off against a se¬ 
parate dobt at 
law j but may, 
in equity. Tinder 
particular cir- 
cu nisi ail ; as 

-where there Isa 
clear series of 
transactions in 
which joint cre¬ 
dit has been 
given. 


It ill quite clear^ tliereforc, if the transaction had been 
then put an end to, that, upon Vu\liamy\ paying the 
2750/. remaining due on the security of the stocky he 
would have been a creditor for money had and receired^ 
to the amounlof the money which had been produced 
by the sale of the stock. 

If to that amount, then the question arises, how the 
debts which Vulliamy owed to the house, or which the 
house owed to Vuliiamyj are to be arranged. At law, 
a joint debt cannot be set olF against a separate debt. 
Therefore, the point of Jaw is against his claim; and 
it is incumbent on him to make out, with reference 
to this simple state of there Js some principle of 

'equity difierentfrom the legM principle. If this can be so 
mairttaincd, 1 shall he glad to have it so« On the other 
hand, there is no doubt that, under particular circum¬ 
stances, a joint debt may be set off against asepara te debt, 
in equity. If there are such particular circumstances 
in the present case, as would justify the interJerence of 
a court of equity in allowing a set-off, 1 should be glad 
to have them very clearly and concisely brought before 
me. If you can shew a clear and distiuct series of 
transactions, in which both the VuiliamySf father and 
son, have had credit given to them, as credit was given 
to the hither only, you have certainly veiy strong evi¬ 
dence of such u case as would authorize a court of 
equity in allowing the sebolT. 

But there are other points In the case to which It 
may be expected that 1 should advert. It has been 
stated that, because Barwick came into the house at tho 
time when be entered It, that circumstance makes a 
difference;—that lie assumed the debts of the house, 
and is as much bound as tlie others. I think not;^ 

there 
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there h no reason to make Chse a party*^ i take it as 1817, 
a fact that there was in bia time n conversion, and 
Harwtck must Eieconsidered as having taken upon him- oitUMv 
self all obligations that dose was nmler* Noble 


and Othflrfiii 

The remaining question is^ has the plaintifT a right 
to go against Devaj^nes*s estate for the deBciency i 

With regard to that question, 1 cannot take it that 
Dev(if/ncs was not to be considered as at the time of 
his death under an obligation to replace the stock 
which had been sold out in bis lifetime. It cannot be 
disputed that he was sniped to such liability, Xor can 
it any more be made a question that a deceased partner’s 
estate must remain liable in equity, until tlie dobU 
which affected him at the time of his death have been 
fully d ischf;rg<?d. There arc various ways in wliicli tlio 
discharge may take place; but discharged they must 
be before his liability ceases* 1 remember a time when 
the point was doubted, as in //<?nre v, Conlairin («)i 
but it is now completely settled, that the representative 
of a dcccas^cd partner may be sued in equity. Thii;, 
however, cannot take place if the debt has been in any 
manner discharged; and it was therefore very fairly 
Urged, that this debt had actually E>een discharged in 
Jl/ay, IftlO, when Fw/ftVnqy, with the note in h/s hand, 
paid the ^50/., but did not call for a rctransicr. It 
cannot be stated, that he was not then in a condition 
to call for a retransfer, because lie did not know that 
the stock was no longer where be bad placed it* Oti 
the contrary, the other parties did know that the stock 
was not there* DevG^?i€^j at the time of his death, knew 
that the stock was not there. How can it he said that, 
under such circumstances, a now contract is to be inferred 

* from 
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Vui.UAKY 


V. 

Nui)L£ 
auJ Others* 


from the sitenco of VttNi&my ? If Vulli^rtty had asted 
for thy !itock, Nohh must have told him there was none; 
and that is direct evidence that, at the death of Z^e- 
mynts^ all tJjo then partners were debtors to VulUawy 
for money had and received* Am I to say» then, that 
the obligation l^c'i^aync^ was under at his death is can¬ 
celled, because D^wynts did not infern] Vxillhmy of 
the breach of trust committed In lu.s jirctime ? 


I therefore think, tinii Vnllmmy has made good his 
claim against J^rodyiKS*^ estate tor the amount of the 
deficjency. 

As to the point of set-ofTj I reptat that 1 ’wdsli It 
again to be spoke to," 


l}tc, 12* On this clay the fjue.stion of set^ofS' came on to lx? 
spoke to, as desired by the Lord Chancellor. 

A.Pl^goli^ Ti ot5c?er,aud /^o?/jx f^for the plaintidk, 

insisted that this case could not be distiiiguishcd in 
principle from that of Kx pmi^ ^iephem where the 
decision turned e.iprcssly on the hand winch had bccu 
committed, and not on Ciio notion of establishing any 
abstract rule of equity, ns dillciing from tlierule of law 
with regard to set-ofT in general. They went on to 
compare the two cases, and cited Rxparlc flamim (5) 
as conUrmatory of the same principle, contending that 
there could be iio higher equity in the case of a surety, 


(a) 11 Ve5*24* 

(A) 12 Vcs.. 346* licfore 
Lord Z'lrjA’/n^* AfTLi med hy 
JiOrd Eldoti^ lb Ves* 232. 
See, also, 1 Rui^Cj Uankri C:u 


ISfl* AdtUs T, Km'gMf aritp, 

Vol. H* 117, Ex iwte 
1 Huck^j Ikiitkr* Cu* 12 ^, 
note. 


than 
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than of a co-oIjK^oi-j and it would i>p contrai'y to 
every rule of jo^itico to adopt any di^tinctton between 
lhem« in^isted^ tliat bein^ ii case of sucli 

grofis fraud; the plaiiitittk were entitled to coists out of 
the bankrupfs estate. 



VULLI A»T 
r* 

Noble 
And Others, 


The only poiiil iu which this cai^e difTcrcd from 
parlc Step/tens wus, tliat here it was a joint tiolO; in the 
other joint and several, which made the present case 
the stronger of the two in favour orscl*oir. 


H Jo r JJt "'a e ve c li tors j argfu ed i 11 fa vo u r 

of (lie saino posriLioiu * 

Sir pSh Jiomilh/ mid 7 'M/mtO j_coutrLi. 

T/ic Loan CfritiNCJ’i-T.on, 

Tlie ease of fl.r p*ii tr /ftiftsofi does not apply to f!ic 

present, T'here yl, itvm I n. s n\a a joiiiL iitulrrtahing 

in respocl of a debt due from A, only* Tiiis was quite 

diJlbrertt from a case of set-oO* 

* 

Rut the case of Kr pnyic Sirplu'ns went upon this. 
There the sihler of a person w'ho was debtor to the 
banking-liouse gave Jier personal ujidcrtuklng for the 
debt of her brotfier, being at the time ignorant that the 
bankers had niauc-y of hers iti their liund'^, lor which 
they were nccounliiblo, and which she prayed by her 
petition might be sot olY against that particular debt. 
Tbut is precisely the |>i’esent cat^e* You uro rigid; 
therefore, iu this point as to the sobolF, and must have 
your costS; to whidi liie two estalen, of tliQ hankrtipis^ 
and of Dc^ayncy^ must coidributc proportionally. 
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j^pril 24 ^ 
Dec. 15 ^ 

I 

In order to ob-^ 
taitl ail injuno 
tjon against 
vioJation of a 
patent, the 
party rniist, at 
the time of ap- 
paying, swear as 
to his bcLief 
that he is the 
original in¬ 
ventor. 

Where there 
has been a 
lengtli of ex¬ 
clusive enjoy¬ 
ment under a 
patent, the 
Court wlllgratit 
an injunction in 
the first in¬ 
stance, without 
prcTiously pv t- 
ting the party 
to establish his 
Tight by an ac¬ 
tion at iawi 
Otherwise, 
■where the pa¬ 
tent is recent* 


HILL T?. THOMPSON and FOREMAN. 

T he bill prayed an injunction to reitrain thede- 
Ibndunte from soiling or in any manner dL9-> 
“ posing of any iron Bmelted and worked or otherwise 
“ produced by them, or by any person or persons on 
“ their behalf) by the oieiins or use of the plaintiff’s in- 
ve^tion and improvements (in the tyll mentioned); 
and from using slags or cinders and mine rubbish and 
lime, according to the plaiptbf’i^ Wd invention and 
improvements; and from in any manner using the 
said invention and iiiiprovemcnU in the smelting and 
working of Iron, and from otherwise infringing the 
piaiiitifl^’s patent (in the bill also mentioned) during 
the remainder of the terra thereby granted^K^ 

The affulavits in support oftbe injunction (wbicli was 
moved for and obtained upon the filing of tbe bill until 
answer or further order). Mated the letters patent, 
dated the S6th of 15^14, for the plaintiff’s m- 

voiUion, whicfi was alleged to consist in the use and 
application of the slags or cinders thrown oE:' by the 
operation of smelting (which had previously been con¬ 
sidered as useless) to the production of good and ser¬ 
viceable metal, by the admixture of mine-rubbish and 
otherwise, according to principles of the plaintifT’a own 
discovering, 

i 

The defen()ants moved, on the coming in of their 
answer, to dissolve the injunction ; and upon this oc¬ 
casion a variety of uflidavilij were produced on both 

sides, 


4 
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sides, tending rcspecti^^el v to impKtcU and to assert the 
validitj of the patent, and of tlie injunction to restrain 
the breach of it* An affidavit made by the piaintifT re¬ 
ferred to the spccitication of his inventton lodged in the 
Patent Office, alleging that he verily believed he was 
the inventor of the several improvements in smeltingand 
working iron which were therein mentioned; and the 
specification referred tocontuincd an explanation of the 
principles of the alleged invention^ which was extremely 
diffuse, and objected to on the other aide as either wholly 
unintelligible, or so confused and intricate as not to be 
capable of being reduced to practice. It was Airthcr 
objected that, except by reference to this obscure spaci- 
iication, neither the plaintiiT, nor any of hia witne«$ses, 
had stated in what the alleged invention and improve- ^ 
ments consisted, nor whether he claimed in respect of 
invention or of improvementa merely ; and that u pa¬ 
tent, to he ^ood, must not be more extensive than 
the invention. The defendants^ affidavits also went to 
deny the originality of the invention altogether. JifX 
V* lioullonii. JIcrniiiojx;fr V, Moui^ 

ion (e), and I/armer v, (rf), were cited, on the 

part of the plaintilF, in answer to Ibc objection to the 
specification. 


IS17, 


ilxx.L 


TnoMvsoy, 


The case was argued on several occasions, and at 
considerable Jength, 

Sir S* RomiU^^ PhiUtmore^ for the defend¬ 

ants, in support of the motion to dissolve the inJuiLction. 

Trowery Wtiktrdl^ and Railkhy.^ contra. 


{o) H Ktist, IQD. note* (c) ST. R. 95- 

(t) % H* Dlftck, 4GX (d) 14 Vcs. 130. 

T/ic 
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IJiLL 

Thompsojj. 
JprU 24 . 


T/re UrOltD C-UANCELLOll 

Saitl; lie doubted whether the injunction ou^ht to 
have been granted in the llrst instancoj unless the 
olbdavits had stated more particularly in what the 
alleged iiirringcment of the patent consisted ; and (hat 
it should have been shewn to bej by working in 
the precise proportions mentioned in the spceifica- 
tion, aa being of the essence of the inventioiL That 
when, in futuroj an injunction is applied for e.v 
on the ground of violation of a right to art inven- 
fioiij secured by patent, it must be understood, (hat 
it IS incumbent on the party making the application 
to^wear, at the time of making if, as to his belief, 
that he is the originul inventor - for, although when 
■ he obtained Ins patent, be might very honestly have 
sworn as to his Ijelief of such being the fact, yet cir- 
cumsUnccs may have subsequently intervened, or in¬ 
formation Ijecn communicated, sullicjcnt to convince 
him that it was not his own original invention, and 
that he was tinder a mistake when he inadc his jire- 
vious declaration to that clfcct. 


The principle upon which the Court acts? in cases 
of this description is the following '—Wlicre a patent 
has been granted, and an exclui^ivc po^fsession of some 
duration under it, the Court will interpuse its injtiiic* 
lion, witiiout putting the party previously to establish 
the validity of his patent by an action at law. Hut 
where the patent is but of yesterday, and, iqvon ait 
application being made for an injunction, it is endea* 
voured to be shewn, in opposition to it, that there is 
no good, spceification, or otherwise, that llic patent 
ought not to have been granted, the (^ourt will not, 
from it': own notions respecting the matter in dispute, 
act upon the presumed vf^lidity or invalidity of tlie 

patent, 
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t>atent, without ilie right having been ascertaineJ by a 
f)rovious trial; but will send the patentee to law, uiul 
oblige him to establish the validity of his patent in a 
court of lawj before it will grant him the benefit of an 
injunction* 

In the present case, 1 stiaU say nothiRg as to my 
opinion of the validity or invalidity of the patent. The 
alTiduvils in support of Ibo injunction represent, that 
the defendants have matle iron in the way mentioned 
in the specification. Tint, whether it is to be con^ 
BJtlertd as a patent for cxlractidg iron from sings or 
cindersj by worldAg and sineUing, and by the a<linti- 
ture of certain niatenals, to reduce the per antage to 
40 per cent, j or for inixiidg ciiulcrs, limestone, and' 
minc-riibbhh in certiiin propartions; Jt slicnilil, hetin e 
any injunction was granted] have been pointed out that 
the patent was actually infringed by so mixing tJie in¬ 
gredients, or so reducing the per eentage. Here, J euu- 
not liut entertain a doubt, whether the improvemojit as 
in the Iiaie destroying the cold-short is, or in not, u 
new invention ; but that is no\ for me to decide ; and, 
if on the trial of an action, the wituesHes should prove 
the use of lime for the same purpose, previously to the 
grant of this patent, still another question wdll remain, 
udniitlingthat a patent may be good, for a mere method 
of producing a more beneficial and ellectual result 
from the adhibttion of the same materials* 

Built is enough] in the present case, to resort to the 
principle already laid doivn, and which is the same 
that governed the cases (which have lieon cited) of 
Jfnrmcr v. Plane («), and BoUon v* Jinli (I/) ; bixaiise 
it cannot be said, that there lias been, in *lbis case, 
tiuch A possession or enjoyment under the patent, *4^ 

(a) 11 Ves* 130. ib) 3 Ves* 140. 

VoIj. HI, Ss ' would 


iSlT. 

Hji.l 

•u. 

Tnoiii^jox* 
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17 . 

Xhomwojt* 


vvoutd induce the Court to continue tlie injunction^ 
upon such evidence aB is hercnflbrdedj, until its validity 
has been tried at law'. Here the patent bears date 
J8l4j and tbe specification Januarj/y iSl5; and 
it appears l>y the afUdavits, that the works were not 
completed so as to carry on the operations under the 
patent until 1816. 


H is liordsliip accordingly dissolved the injunction ; 
but directed that an account should be kept of slags 
used and iron made by the defendanfs^ according to the 
nv-tbod described m the specification^ the plaintiff un¬ 
dertaking to bring an action ; with liberty to apply to 
have tlie injunction revived^ after trial of the actiouj or 
in case of any unreasonable delay being interposed on 
the part of llie defendants. 


DeCi 15, An action was brought accordingly) and t]ie result of 
the triiiJj was a verdict in favour of the plaintiir; who 

now moved to revive the injunctioj^ 

« 

In support of the iiuitlou, it was represented to be 
clearly settled at luw^ Uiai there may be ‘suflicient no¬ 
velty to support an jiijujictiou as well in a mere im¬ 
provement upon an old method qs in an original in¬ 
vention, The verdict of the Jury was also stated to be 
conclusive as (o the matter of fact) and the application 
now made as of course^ and such as the Court could 
not refuse, without taking upon itself to meddle with 
what was the exclusive province of a Court of law. 

On the other liandj It was stated to be the intention 
of the dufendanU to move for a new trial at laW) 
which could not be done before (he next term, but 
that the motion would then certainly be toade^ and 

^ 1 with 
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mth errrj prospect of success, on the ground of the 
Terdtct being pronounced against eiidcnco; it having 
been clearly proved on the trial, that, prcvionsly to the 
grant of this patent, iron Imd i>een extracted from slags 
or cinders, by precisely the same process ns tliat de¬ 
scribed in the specification. That the trial was at 
tfhiprhfs^ where little opportunity is afforded for that 
consideration on the [sart of tlie Judge, wlilcli, in such 
u case as the present, was necessary to enable him pro¬ 
perly to direct a jury. That tlic order, giving liberty 
io the plaintiff to apply (o the Court to revive tlie 
injunct ion, left it at the discretion of the Court (o grant, 
or to refuse, the a}>plication ; and that, in the present 
case, its being reviyed would lie attended with the 
greatest inconvenience andlops to the parlicsj in case* 
by the event of a new trial, they should be found 
to have a right to continue the works wliich had been 
commenced by them in consequence of the patent licifig 
ultimately pronounced to be invalid. That the verdict 
itself could not be considered u $3 in any respect final or 
complete, till it were known whetlicr it should stand, 

or abide the overitof tlie now trial. That, in tliediree- 

* * 

tion of the Judge to the jury, it was expressly stated, 
that the patent was for the invention of certain improve¬ 
ments in the smelting and working of iron obtained 
from slags or cinders, and it, therefore, was a pouit still 
to be proved, if the contrary wore Insisted on, that 
the same thing liad never been effectitally accomplished 
before; whereas there was abundance of evidence, that 
the very same thing had been habitnally practised in 
SifsffbrdshiTe and Shropshire^ although it might be true 
that it had not been resorted to in Suttth fVali^s^ where 
the works in question were situated. 


J817. 

Hire 

a. 

Tno^frsux. 


To all this it was replied, that the injunction must bo 
revived, as a matter of course, the verdict having been 

S a 2 * (ibtaiai'd 
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TiiOMrsoN* 


oljliijncd; and tliat to oppose il in no other 

than to apply for a new trial to a Court incompetent to 
award it. That, in the opinion of the Judge who di¬ 
rected the verdictj it was dearly a patent for an im- 
provcmentj and not for an original invention ; and that 
the verdict pronounced agreeably to that direction gave 
a primd Jlicic right to the plaiiitifl', upon which the 
Court could not refuae to act* 


?7^e Lc>ni> CiiANCKrLon- 

In th ]ji case the injunclion was first granted upon 
the strength of afiidavfts, wliich were contradicted as to 
their general efTect^ in the most nmrerial pointa^ when 
it afterwards came before Ibe Coprt upon a motion to 
' dissolve tlic injunction so dbtained. Many topics wen^ 
then urged on both sides^ and fully discussed in argu¬ 
ment. It was insisted, on the part of ibe plaintifi', and 
the Court agreed to that positinn, that where a person 
has obtained a patent, and had an exclusive cnjoyfiient 
under it, the Court will give so much credit to his ap¬ 
parent right, as to interpose immediately by injunction 
to retrain the invasion of it, and continue that interpo¬ 
sition, until the apparent right has been displaced* (M 
the other hand, it w-as, witEi c^jual truth, sthted, that If a 
person takes out a patent, as for an invention, and is 
unable to support it, except upon the ground of some 
alleged iniprovemeht in the mode of applyingthat which 
was previously inuse, iuid it so becomes a serious ques¬ 
tion, both in point of Jaw and of fiict, whetlicr the 
patent U not alttu^gethcr invalid, then, upon an appli¬ 
cation to this Cotirt, for what may be called the extra 
relief which it uHords on a clear/Jrfnid fitcie case, the 
Court will use its discretion ; and if tt secs sufficient 
ground of doubt, will either dii^soWc tlie injunctioti ab¬ 
solutely, or direct an iJiSue, or direct the party applying 
to bring his action; after the trial of which, citlier he 

' ma/ 
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may apply to revive^ if soccca&ful^ or else the other 
party may come before the Court, arid say, I have dis* 
placed all liU pretonsiojiR, ami am entitled to have my 
coats and the expenses I have sustained, by being 
brought here upon an allegation of right which CDiinot 
be supported. And, as in this instance^ the Court will 
Bornetimes add to its more general directions, that the 
party against whom the applicition is made, shall keep 
an account pending the discontinuance of the injunction, 
in order that, if it shall linallj turn out that the plaiu- 
tilT has a right to the protection he seeks, amends may 
be made for the injury occasioned by the resistance to 
bis just demands. , m 


isn. 


IfjF. 

V* 

Tnaupiofff. 


In bis directions to'*the Jury, the judge has stated it 
as the law on the subject of patents; (list, that tlie in- 
vei]lion must be novel; secondly, that it must be useful; 
and, thirdly, that llic specification must be intelligible. 
I will go farther, and say, that not only must (he in¬ 
vention be novel and useful, and the specification Intel* 
ligible, but nlhT> that tbe specibcalioii must not aiten^pt 
to cover more than that which, being tmth matter of 
actual discovery, and of useful discovery, is the only 
proper subject for the protection of a patent. And I 
am compelled to add, that, if a patentee seeks by his 
spccitication any niorc than he is atrictly entitled to, 
Iiis patent is thereby rtuidered iJicflectual, even to the 
extent to which he would be otherwise fairly CLilitlcd, 
t)i> the other hand, there may he a valid patent for a 
licw combination of materials previously iu use for the 
same purpu^c, or for a new metliod of applying such 
matericiR But, in order to its being cUbctUfilj^the spe¬ 
cification must clearly express that it Is in respect of 
such new combination or application, and of that only, 
and not lay claim to the merit of orJgitial invcitliuti in 
the use of the materials. If there be a patent both for 
a machine, and fur au tmpi ovcjueiil,iti the use of it, and 

it 


establish the 
validity of a ^la¬ 
tent, the inveii- 
tioo mast be 
btjth iiQix and 
useful, and thff 
£;[}ecini4:atiuii, 
rrikiJit accurately 
dcriicriljG It. 
Also, if the spo- 
cliicatloa seeks 
to cover more 
than is actuuily 
new and useful, 
it vitbtes tJ]& 
patent, render- 
111:; it inCirectuHl 
even to the ci- 
tent to wlirch it 
might 
have hi-in 
ported. 
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Thompsoj^, 


it cannot be BupportetV for the macliinej altbotigb ft 
might for the improvemetit merely, it is good for no¬ 
thing altogether, oji account of its attempting to cover 
too much. 


Now it is contended, that whnt is claimed by the pre¬ 
sent patent is not a novel invention; that the extraction 
of iron from slags or cinders was previously known and 
practised j that llic use of lime in obstructing cold-short, 
was likewise known. Jtiit to all this it is answered, 
that tlie patent is not hir the invcntiun of these things, 
but for such an ajipijcation of them as is described in 
til S'specification. Now, the utility of the discovijrj, the 
intelligibility of the description, ^c., arc all of them 
.matters of fact, proper tor a jury. Ilut, whether or not 
the patent is defective in attempting to cover too much 
js a question of law, and as such, to be considered in all 
ways that it is convenient for the purposes of justice 
that it should Iks considered. This spccificatjoii gene¬ 
rally describes tlio patent to bo for improvements in 
the smelling and working of iron and it then goes on 
to describetlie particular^in which the alleged improve¬ 
ments consist, describing various proportions in the 
combination of the materials, and various'processes In 
the adliibition of them. The queslion of law, upon the 
whole matter, is, whether fliis is a spccifioafion by ivhich 
the patentee chums the benefit of the actual discovery of 
limeas a preventativeofcold-short, or whether hcclHinns 
no more than the invention of that [irecise combijiation 
and those peculiar (irocesscs, whicli are described in the 
specification. And when I see that tliis question clearly 
ariE^es, the only other q uest ion which reinarriK is, wFietlier 
I can be so well Batisfied with respect to it, as to take it 
for granted, that no argument can prevail upon a court 
of law, to let that first question be reconsidered, by 
granting the motion for a new trial* If this tic a ques¬ 
tion of Jaw, 1 can have no l ight whatever to taka its 

decision 
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decision out of Ihe jurisdiction pf a court of Jaw, unless 
I am convinced that a court of law must and will 
consider the verdict of the jury as dnat and conclusive. 
But this only brings it back to the original question; 
and I see enough of dilTiculCy and uncertainty in the 
specification, and enough of apparent repugnance be¬ 
tween the speciKcatiou and the patent itself, to say, that 
it is impossible 1 can arrive at such a conclusion re¬ 
specting itj as lo be satis lied that there is no ground for 
granting a new trial. 


1817. 


lIiLi. 

TuoMrsoc^. 


In the order I formerly pronounced, was contained a The injuriction 

direction, that the deleiidants sJiould keep au account huTingbeen dis- 

of iron produced by their working in the manner de- 

scribed in the Injunction, If the injunction is to be 

- it * 1 1- > . pJauitiiJ to bring 

now revjved, the wliolc of their tstablishnient must be action to 

discharged between (his and the fourth day ofucxt term, estabtiili hkpa- 

when it IS lidcnded to juovc for a new trial, the result tent right, and 

of which may be, that tlie defendants have a right to the dofcndnnts 

continue the works ; to do which, they will then be tc keep an ac- 

under the necessity of recommencing ail ilicir opera- the 

tions, and nmkimx their oreparations and arrange- * 

’ . ,, , verdict having 

incnts ue novo^ It appears to me, that this would be a obtamod 

much greater iucoiivenicnce than any that can mult pUhitlff 

from my refusal in the present instance to revive the on the trial of 

injunctinrip My opinion, tlicrctbre, is, that this matter the aciien, on 

must .stand over until the (ifth day of next term, wlioii I njj|dicatioa hc-- 

may be Jiiforaicd of the result of the intended appli- to 

cation for a new trial; the account to be taken, in the 

junction, it was 

mean time, as beforcp 

the defendants 

intended to move for a new trial; and the tnattcr was ordered to staniJ 
over till (he renuU of that eppUcHticii sln^uLd be known, the pariie^ 
continuing to keep tho ncrount in the jiiterlm. 


Ordered accordingly. 
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N, n. 1^1 am iiiformed tliala new trial was anierward!i 
moved for, and granted; undtliat the result wasugniaat 
the validity of tlie patent.} 


/)«. IB, 19. JOHN ADAM TllAUH, IIENRICII SENV- 

SLAKE, and llEHNHARD TRACH; JO¬ 
HANN FREDERICK ABEGO, IIERIVIAN 
HEINKICII MEYER, HElNillCll GREVF:, 
j'bllANN WILHELM KARSTENS, anct AN¬ 
DREAS STUCKEN, .. Pla INTIIFW, 

ANI>' 

GEORGE SCHMIDT, - Defi'ni^ant, 


was a tnotion, on tlie part of llic rfefendant, 
-M- that iho comLiiisslon of oi rors issued in liic above 
cause under the great sealj and directedito Sir Vicar^ 

Oibb^, 

€ ^ 

tb« dcfetidaiil ia the hnnclii of a gamishoOi^ Ucfendnnt, residing Rt 
Ifatntturgh^ is not sumniitincil, and u verdict is obtained by the jjIduUiH^^ 
by virtue of Mfliich the money is paid them on tlieir giving hecurily to 
restore the (ame In case the defendant shalJ^ within a year and a dny^ 
appear and giro bail to an.swer, See. according to the customa 

Defendant appears and pleads to the jurisdiction. rJaititilTs reply ; 
and defeudant joins issue as to part, and demurs to the other part, of 
the replication; and obtains judgment both on argument of the cle*^ 
inurrer and afterwards on trial of the issue. 

lathe interval between the two judgments, plalDtiffii present a peti* 
tion to the Lord Chancellor for n commission and writ of error, which 
are granted. Defendant now moves to supersede both the coramission 
ami writ-“flnd the aatne are accordingly superseded on the ground of 
misrepresentation in the petition on which they issued ; by which U was 
alleged, first, that the defendant had been summoned, when no siun- 
mous h^d Issued ^^sccoudly, Uiat the ToJldity of Lhe d efen da at's plea 


Allnchment by 
the jdatntifFij 
fii the Jjord 
iliiyor^s Court 
on property of 
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CihbSf Knt L. C. Justice of the Court of C. P., the 1817. 
Lord Chief Buron Thompson, Mr* Justice Abbott, Mr, 

Justice Bnrroug/tf and Mr. Baron Ilic/iardsy and also 

the writ of error in like manner issued in the said cause^ Scumnr* 

and directed to the mayor, aldermen, and sheriffs of , * 

T t it i iiiartii -I had hecii ar^ 

.ix)ndon, bearing date the otii of March, then last, might ^ 

be superseded* or that the said mayor and aldermen to the 

might be directed to carry into effect and enforce tlie replication ; 

judgment and verdict respectively given for the defend^* making no men- 

ant against the plaintiffs in the Lord Mayor’s Court on of the de- 

the 21st of JVotJfwi^^er, 1816^ and 5th of Mai/ then last, hating 

respectively, notwithstanding such commission and writ 

, 1 T i* ii. ^ r to part, which 

of error as aforesaj^; and tnar, tor that purpose^ the^e- 

cessary writ or writs might be nivardod and issued, 

directed to the said mayor gnd aldermen. ^ the time of pre- 

seniing the pe- 

The case was as follows. The defendant was owner titjon—and 

of a cargo oi'tea and other goods, shipped on board the imsrcprc- 

Testa at Nete lar/: in AngusL 1809, and consigned to ^ 

, 1 lie Tnofton 

him (the defendant) Hamburgh, to whidi port the v^-as further sup- 
vessel was al^o bound, and, in the proirccution of her th^, 

voyage, was captured by a I^rilish cruiser, and carried ground of the 
into Varmordh* On the 2‘2d of December following, commisiion and 
the ship and cargo were restored by a decree of tiie having 
Court of Admiralty to the owners; after whicEi ilic ship 
remained at Yannouth i\{\ Mai/, 181^?, when she was ^"^de- 

scised by the revenue oflicers, in consequence of some 
smuggling transactions, and both ship and part of the piE,iijtj/rs not 
cargo condemned and sold, and proceedings instituted having pro- 
by the custom-house against the remainder, whereupon cceded therein 
a claim being made by the cuptuin on behalf of the de- —h being, also, 
fendaiit, as owner, a compromise took place, by virtue contended that, 
of which 5300/. was to be paid to tb? claimant out of 
the proceeds, and that sum was accordingly deposited them, 

in the hands of Ilcndcrsoti, an officer in the customs, (tcfcnilant 
for IhiU purpose. Afterwards, in Marchy 1814, n plaint ought to ho at 

j was liberty to take 
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ScBMi nr. 
out CTtecutLOt^ 
rot with 9 tan eld¬ 
ing; (uch pro¬ 
ceedings not 
amounting to a 
cessei exccuiiti 
—as to uhich, 
qrtofre* 


mt af^nned in the Lord Mayor’s Court at the instance 
of the plaintifiTs against the defendant^ i n a p!ea of debt 
upon demand for 10,000/*, and process ofattnehment at 
the same time issued out of the said court on the sum so 

h 

deposited in the hands of IIcndcrsoTt^ the garnishee. 
The defendant being absent, residing at Hamburgh^ 
was not summoned to appear and answer, and a verdict 
was, on the 2d of" Jtprily ISH, obtained in the action so 
commenced, against Ifendcrsfijiy for .5000/,, which was 
accordingly paid by him to tltc agent of ttic plamtids, 
upon their (the plaintitTs) the solicitor, and another 
person, a merc/iaot, becoming sureties to restore the 
saute to the detendant, in case he should, within a year 
and a day, come Into Ulc court, and find bail and sureties 
,to answer, and disprove or^avoid fhe debt, according to 

•I 

the custom ofthecity, and there remain ready to plead 
with the said plaintiffs upon their bill original, or otlicr- 
wise to discharge himself therefrom.” ' 

It was sworn, by the affidavit of his solicitor in sup¬ 
port of the present niotiou, that the deff^'iidanl had no 
knowledge or information of the plaint or nttachnient, 
or of any proceedings under the same, until some time 
after the verdict obtained, and the 5000/. pairl, as l>c- 
fore mentioned ; but tliat, witliJii the year and dEiy, ho 
(the defendant) came into court, and found bail and 
sureties according to the custom, and brought his scirc. 
Jiicias to disprove the debt or discharge liimsclt^tJmt 
the plaintiffs appeared thereto, and the defendant 
thereupon, by th^ advice of couzisei, pleaded tliat the 
cause of action (if any) did not accrue within the juris¬ 
diction of the Lord Mayor’s Court; to which the plain- 
tilfs replied that, as to 2100/., (part thereof,) the same 
did accrue, within the said jurisdiction, and that, as 
to the retidue, Jlendersort (the garnishee) resided 
within the same* To the first part of this, replication, 

L the 
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the defendatit joined iaauc, and to the other part he 
deniuiTed, as facing ingnfficient in law* The deranrrer 
being argued, judgment was given thereon for the 
defendant, on the Norcember^ IBIG; and, on the 
trial of the issue, a verdict was also found for the de¬ 
fendant, A/qy 5tb, 1817. In March^ 1817, the plain¬ 
tiffs presented a petition to tlie Lord Chancellor, 
alleging that the derend;nit, instead of disproving the 
debt, had pleaded in bar to the jurisdiction, nod that 
the validity of such plea being argued on a demurrer 
to the plaintilf replication, judgment was given for 
the defendant ; tlicreforo praying a commission of 
errors; and writ €vf error, against the said judgingt; 
whereupon his Liordshlp, on the 3rd of March aforesaid, 
ordered that such commissiaii an^ writ of error shoulA 
issue, and the same were issued accordingly, (a;) On 
the 5th of Mar/y the writ was presented to, and allowed 


J8I7. 



TitAua 

A 

ScUMTOTi 


(tf) Form of tlio A^rit nf 
Error mentioned iibflTCjdiilcd 
die Sth of Mardiy 1H17. 

Getirge the 77jfrVd, iVr. To 
the Alayor, Ahlermen, and 
ShenflTs of- London^ &c. 
Whereas in the record and 
process of a certain pliiiiit 
which wan in otir court of 
our city of hefore 

you, without our writ, 
according to tho cui^tom «f 
the said city, between —- 

and -, of a debt of lOjOOO/, 

that the same-- demanded 

of the said-—, as, also, in 

the record and process of 
a certain attachioent mado 
thereupon before you, &c. 
of the said lOjOOOf, in mo¬ 
ney numbered, as of the pro¬ 


per moTif'y r>f (he said —'— 
in the hands ant! keeping of 

one - attached and dc- 

Itjodfld* Likeivj'tc in the ren- 
deric^T jud^mrnt before you, 
in our said rourt, &c. 
upon the plaint and attach¬ 
ment as afore^ajd, as it is 
said mamfei^t error hath in- 
terv^'iied, to the f{fea(djimai^e 
of the saiil ——as by his 
complaint wc arc informed, 
Wc, wi]liti(^ that the said 
error (if any be) be duly - 
amended, and full and speedy 
justice dooo to the said par¬ 
ties in this behalf, have as¬ 
signed our Crusty and wett- 

beloTcd-, or any two of 

them, our justices, to eia- 
inine lAid correct the record 

and 
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bvj the deputy register of the lord mayor's court j but 
the affidavit further stated} that no further proceedings 
had been taken by the thereon, and no appli¬ 

cation made, or notice given to the juttgee named in 
the commission, or any of tlicm, and that the deponent 
verily believed the commission and writ of error had 
been sued for and obtained by the plaintifiV for the 
purpose of delay only. That, on the 5tb of December^ 
lie (the deponent) applied, on behalf of the defendant, 
to the proper ofiicer of the said court, tor a writ of 
e:xccutIon ngainsC the two sureties aforesaid, tor the 


iind*]^roce55 of the plaint and 
attachment aforesaid, and the 
gtring of judgment of the 
plaint and attachment afore* 
said, Hs, also, the adjudging 
of ejtecution thereupon, with 
all things toudiii»g the same, 
in the presence of you, Set^ 
by our said justices, or two 
of them, for that purpose 
convened, if you are wilUng* 
to be concerned in this adair, 
at the GutVdhnfj! of (no said 
cjty^ And, if any error ahaU 
be foaud iti the said record 
and process, or in the giving 
of judgment of the plaint and 
attachment aforesaid, ot in 
the adjudging of execution 
thereupon, ihe same to cor¬ 
rect and amend, and to do 
foil and speedy justice to the 
said partie^s according to the 
tenor and enstom of the said 
city* And therefore we com¬ 
mand you, that at a cer¬ 
tain day, which our SihUiiie jus¬ 
tices, or tn o uf theuif shall 


make krrtjwn, the record and 
process of the said plaiat and 
attachment, and giving of 
judgment of the suid plaint 
and atlachmeiit, and aho the 
adjudging of esircutjon there¬ 
on, with all things touching 
the same which remain with 
you, as It IS said, before our 
snid justices, or two of them, 
to the iiamo place you cause 
to be brought. And we com¬ 
mand you, (the ^heriff^,) that 
at a certain day which our 
Said justices, or two of them, 
shall mako known to you, 
you shall give notice to the 
£aid (pluintilfa) that then they 
he thor'P, if any error in the 
suld record and process, or 
giving of judgment there- 
ujioM, wliich is known to be¬ 
long thereto, and to hear fur¬ 
ther, mid to do and perform 
what shall be ordered by our 
said justices in (his case to be 
dune. Witness ourself at 
IVasimifisivry (kc. 

mm. 
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.^000/»j to wlucli lie (tliti defendant) had become en- 
tUledj according to the custom of the citj of Londonj 
and the practlco of the said conrt, by virtue of the 
verdict and judgment so obtained by him as aforesai 
but which writ tfie said ofhcer refused to i^sue by 
reason of the writ of error; and, further, he had been 
informed and beJieved, that lioszrell (one of the eureties) 
had absconded, and was then in America. 


J8J7, 


TAAtfO 

V, 

Scimint'* 


In opposition to the motion now made, as above, 
on the part of the defendant, two ndidavits wore filed 
on the part of the plaintiffs, bj' the first of which the 
deponf^nt (the deputy register of the Lord Mayor’s 
Court) stated, that no writ of error had been brought 
upon any plaint or action commenced in the snidr 
court, during a period of thirty-fi ve years, that he (the 
deponent) had been in olRce, except the writ of error 
winch was brought in the present case—tliat a writ of 
error on any plaint or action in the said court, was a 
very rare proceeding; but that, after diligent search 
among the records, he (tJie deponent> found that a 
writ of error was brought inNlie year 1774, on an in¬ 
formation in the said court, between Thoitms Nitgctd 
Esq*, the then Common Serjeant, and Samuel IVumhc 
Esq.,coiicernnigthc disfranchisementoftlic said Samud 

The other aflidavk sworn by Ilcnr^j Ashh }jy partner 
with JVimlulef (atlorney of the said court) 

stated, that at the time of commencing the aforesaid 
action, and of the subsequent proceedings, the said Hltr- 
dah was concerned us clcrh in court, for thoplaintiin;, 
und Bomcllm their solicitor; that a commission and 
writ of error {a^; above tiieiitioned) liad been sued ou^ 
by Bosmeli as such solicitor, and the saina had been re¬ 
gularly allowed by the proper officer of the court—that 
the deponent had made search amdng the recordiS of the 

court 
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court for similar proceedings, and has found proceedings 

of that nature instituted in the said court iti 1774^ in a 

cause between Thomds Nngcni Esq.(Common Ser[eanO 

and Samuel I^lumbc wliereby it appeared tliatj 

after the commission to the judges named therein was 

obtainedj and thCiWrltof error allowed, a precept of the 

commissioners was issued to the Lord Mayor, aldermen, 

and slierilfs, commanding the appearance of the plaintiU' 

at a certain day to bear error—that the defendant in the 

present cause bad not tahen any proceedings by virtue 

of hisconi mission and writ of error, to compel theappear- 

ance of thephiintilTrt, nor any further proceedings, except 

th^appl feat ion now niado— that, after the writ pf error 

'n 11)19 cause was aiiedout and allowed, departed 

# 

-the realm for North ^Amenieaj ivherc he then resided; 
and that,aftrr his fleparlure, the plaintilTs^by their agent, 
placed the papers in the hands of Messrs* Mobiuson aod 
Ilamnottdf in hjs(llicir suticiLor's) absence. 

The following were stated as the grounds for the ap¬ 
plication, which was now made on the part of llie 
defendant* * 

First, mis-statement in the petition, upon which the 
writ of error was issued; ^iz. Chat the petition repre¬ 
sented the defeuda nt to have been sum iiioned ; whereas 
it appeared by the allldavit of his solicitor, that he was 
not summoned, by reason of his being resident at lAam- 
hurghy which also appeared from the record of the 
proceedings, in these terms. And thereupon it is 
commanded by the Court to Thomas Nf.wcomhe^ one 
“ of the Serjeants at macc of the said Court, thiit he 
** (according to the custom of the said city) summon by 
“ good eumsnonere, the defendant to appear hero to 
answer the plaintiAs iu the plea aforesaid, and that 
he return and testify what, &Ci And afterwards (to 
wit) at the same tourt, the said Serjeant at luace 

“ returned 
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rctuftied and testified, according, that the de- 1817, 
fendant had nothing within the Faid or the 

liberties thereof, whereof he could be summoned, 

J y 

nor was he to be found within the same/’ Scumidt. 


Another objection to the petition was, that it stated 
imperfectly the terms of the security for restoring the 
which appeared from the record, to be os 
Ihllows. “ And thereupon, at the same court, the Fald 
(plaintifTs) found suiticient pledges and sureties ttbat 
is to say, &c,) to restore to the said (defeiidc'tnt), the 
said sum of ,WOO^., so attached as aforesaid, if the 
said..(defendant) should, within a year ami a day, 
according to the custom, find Kuflicicnl pledges and 
sureties to answer the sold (pbuntinTs) ui and upuOi 
the plea of (heir said bill ortguial, and (o disprove or 
avoid the debt demanded by the said hill, according 
“ to the custbri), or to rcn<ler Ins body to prison ivithin 
the lihci’iies of I he said city, and (here remain 
ready to plead wuli tlu! said (phii cliffy), a ml upon 
their said bill original, or oliierwise, to clitcharge 
himself thereiVom, accordrfig to (!iO custom/’ 

Deal doe these, were tbo mis-htatement (id ready referred 
to) asr to the validity of (ho plea tu the j ui isdicUon having 
bECti argued, instead of the validily of the plaintiffs’ re¬ 
plication to part €>f that pica, I'iz. (hat it was sufii- 
“ cieni that the garnishee resided within the jurlstitc- 
tion”—that it was also omitted to lx* stated that, as 
to 9160/. of the 6000/., llie plaintifTs took issue to 
the defendant’s pica to the jtirisdietjon, and that (he 
eame was (nod, and a verdict given for the defendant. 
That (he petition referred only to the judgment stated 
to have been given on the argument of*the demur¬ 
rer, as being erroneous, and the writ of error made 
out pursuant to the order of such petition (dated the 
3d of March) was tested the 5lh df Mftrch, IS17, and 

must, 
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mustj therefore^ have been obtained after the jiidement 
on the demurrer was given (21st N^ovember^ 1316), but 
before the trial of the issue (7th Ma^j 1817), and the 
same could not therefore, in any event, affect the ver^ 
diet and judgment as to the QIOOL 


Then, aa to the writ of error itgeli^ it wps there 
stated, that tnanifest error Iiad intervened in the record 
and process of the plaint, as well as in the record and 
process of the attachment, and in the rendering of 
judgment,—making no distinction belwocn the jodg- 
jiientf!, and not cojilining the error, in conforniity with 
tJic^petltion, to the judgment on the demurrer* was 
likewise imperfect in stating the errors to have inter* 
.veiled, to the great damage of tlie as if fte 

were t!ic party prejudiced, and for whom llic writ of 
error had been issued* 


With regard to the previous proceedings—if any 
objection should be made to the delbiidant's plea to 
the jurisdiction, as coming too late, it was rcprc^etite*!, 
thut it admitted of the fallowing answers; first, that 
the non*appearauco of the defendani in the action, 
upon which the attachment was issued, was no ifirfteit 
in him; since It appeared from the I'clurri {mhil /mbet) 
that lie neither had, nor could have, notico of the pro* 
cecdiijgR—although it miglLt have been otherwise, if 
lie had made default after n return of summoncri fici; 
and upon that ground it was evident, that the primus 
dies was the day given in the xcireficias^ Secondly, 
that, although a plea to the jurisdiction of one of the au* 
periorcourts was treated with great strictness, inasmuch 
-as U must be intended that all causes are 

cognizable, iirid all persons Justiciable, there; yet no such 
intendment could be made in favour of an interior and 
limited jurisdiction—and that, on the contrary, if in 
any stage of the proaeedings?, it appeared on the record, 

that 
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thaf the original cause of actionj or tlie (lefenccj arose 
out of the jurisdiction, it was error* Thinih/^ that if 
by any act or neglect of the dcfciulnnt, he had de¬ 
prived himself of the Ijeiiefit of a plea in abatement, 
the plaintilTs eliould have relied on the est<ippel in 
their replication ; by omitting to do uhich, they had 
vvatved the estoppel, and set the matter at large, not* 
withstanding the estoppel appeared on the record ; (for 
which purpose Co* Litt*andSaniuL we re 
relerred to)* Fourlhlj/^ that all llie procccihng.^against 
the garnishee wore considered merely as prom.T to bring 
the defeiidunt into court; and it was therefore ton- 
eeived that any step which the practice of tlie CoTirt 
might require to be taken, in order to get back the 
money which had bcMm attached, .could no more pro- ’ 
vent the defendant from pleading to tlie junsdiction, 
than putting Jjl bail above In the Court of Kiug''s 
Hcncbj wliicfi are necessary to be tione, in ortler lo 
entitle the defendant, the sheriils, or the bail beitnv, 
to be heard* 


1817, 


TiiAvn 

p* 

ScjJMIIST* 


It was further to be observed, that, according to the 
terms of the security, the defendant was entitled la 
have the 5000^* restored, if he di*^prave, or anoiify 
“ the debt, or ol/icrii:)isc (iisc/tfirgc himself tlierefrom*” 


With respect to the east; referred lo in the aflldavili^ 
made to oppose the motion, it ^vas observed, that that 
case was a very notorious one, and had bocu fiublislu-d 
by the authority of the citybut that it hud no 
bearing on the preseiil case; both because the Coinnion 
Serjeant was invested with peculiar privilege.-? by ilic 
custom of the city, and hecaust; Ificn the defemhint 
(and not the plaintiff) had been actor aiul .mover in 
obtaining the corumission and writ of error, wliereas, 
in the present, the plaintiffs had oljtmned the com- 


VoL. ill- 


'r t 


llHii^lOIT, 
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and kept Tt ia tlieir pos^^cfiRio]], leaving; the 
defendant to "Ct fiotn tho judges their precept^ with¬ 
out any conimisi^slon] and on the bare authority of a 
copy of the writ of error^ with wlucli the defendant 
was served; the whole proceeding^ on the part of the 
plaintiOsj rendering It evidentj that tijeir sole ot^cct 
w^as delay- 

Sir» fisonioreountielof she Lord 

INlayor’s Comt) and - in ^upo-n v iixi* jnotion. 

As to Ihc ^ i' ' ol ihi» Court;! 

w)iatr,i} T r^i n iiv- foiinerly, it has long 

hAiii '3 '.j d]-ii {\r^ * Pi,i t lla^ ppwer to stiperscde a 
writ, Jtjieir Uui^ iasuedj tdfhci on the groujid of 

mistake. o>- taiatunit, as in finrltric* v. 

CfifiitJn (^0, where a writ dc rxconiuut/fia/lo was 

superseded on motion, na being ill (or miccrlajjjty/' 
There the writ was inroUcd in Jt*,-—ycl, being 

uoL returned there, to prevent a failure of justicOj it 
was superseded in Chancery.” In T/u' iJcan tnid 
C/iopfcr of JhfhUn v. Doz^^nle (ft}y a wi it ofemn* was 
sued out of Chancery,*rclurnablu iu Kiuir^f? liencli. 
And it w'QstaiJ by /*fo7.er C» J .5 (who, with A o/g C* J. 
and U., weic desired liy the Lorjd Clinticellor 

to assist at the motion,) tJiat t)ir Court of (Jliancery 
rniglit sjjjjcrscde tliis writj q/tia mproi^idr cmamtUd'' 


(fi) 1 P.\V. d^6,iiote. And 

sep Ilrx V* fiurrard^ iln 
{h} \ i\ The facts* 

were these* 'Phe archdeacuji 
of Diibfm had olitainecl n. pe* 
remptory mandduiu^ out of 
K* J5* ill Irelafid, diiectcd 
tu the deaa and chapter^ 
to ndmit him ta a iiall In 
the cathedral church there^ 


wlicrcupon the dean and 
chapter sued out il writ of 
error here, reLtirtiable into 
K. 13*; and, noroturii having 
hneri inadOj it wfis movnl that 
the Court of Claoicory W'OUtd 
oidt^r tlte Couit of K, B* in 
Ircitmd to make their return, 
and in the mean Imie stay iill 
|ji Dccedings on ihejminflitmvs^ 

Wood^ 



CASKS IN CHANCERY. 


643 


Jf ’oodr.rfjJ't Kj/fi(fstnn (a), ’was. a Tnolion qna^li^ or 
hUjioi'scdc, a writ of i:€rtwrari, which issued out of this 
Courtj to remove a plaint uf replevin iti the Mayor’s 
Court of upon (lie ^miiiid tiiat the tenor of 

the record ivas only directed lo lie rcinovetlj iuid iint 
the n^ord itself. LfU’d J/nrdti'ifh’ superseded the writj 
and awarded a prorcdmdtt. 


1B17* 

TliArrn 

•s. 


Here, the only question ou (he writ is*, whether (he 
eircuuistsuires are suHlcicat fd 4jrppr}i't i)ie application, 
■^riie first round is error on ihc fate ol (he 
Ctiapn' i » {ff ) wlKTe, thejnth^int'iil heim; 

tw’o^ it liMltt, llnita vviit. of error, nd dfinrmwt of 
one only, tnU lic^ anil tlie writ was ^piasliei.! ar- 

cordially. In wdiidi t ascj^ ario'dicr M'v, [/'ftf iu r 
C"')j W'as referred to, where (he iiame point had been 
ilecii.letl l^hij is a much stronger casic than either of 
liaise, because he?rc It is stated by the w'rit to he ttd 
da/iintfftty not of mu', instead uftwo wlioare dunia^erh 
liut of (lie wroqg perstui nlto^ethor. In tho ease ol 
7/i(f' of' V. A/iors'i/ ttO> the rpu^stniiiH 

ai'OSie upon a w rit ^I’omided ou stat. e. JI. (c 1, 

cormnandin.;^ the Jastlccfv of Kind’s Ijem h to atii\ tlieir 
seals to a hill of cxceplioiis. This w rit had been served 
on dieJnd^^t's^ ttnd tfi:ey, in obetlieiicc to it, hait s^l'ixed 
their seal.H, aec(wdin"ly. Loid /Lfd^.jidiifi' snper’cdt'ti 
the writ; and oue of the ^n ounds i:poii w hich he soper- 
seded it ivas it W'a^i a writ which ou;;lit ivjt li> i>* 
sue without a previous u[)jdtcal)on to the Court, nn<l an 
ordtr made in con Rcque lice of such upplication. 


(ri) 2 Atk, 

(i) I Slrn. (HKf. 

(t) 1 Sirsi, And sfC 
tlic flrsUinentiftiied case re¬ 
ported ill Ia>rd ilayni* 1 
whci'C it i^ ^itatcit iIiaL cu'ii* 

T t ? 


on 'ijuashiii^ wvils of terror 
arc to he given in a [I 
undi^r the 4 ^tnrt, c. Wl* 
t. 25. 

(^0 I sclio. mill 7iK 

(f) V"Ed, Ucg. Urc^, IK'3, pt, 

Tiieu 
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Then as to tlic commission^ and the petition on 
ivhich it issued. It is by no means of course to grant a 
commission, which is not due ns matter of risht: but a 
previous applicalioii is necessaryj which ought to con¬ 
tain the facts of thocasc* Here there ins been manifest 
and gross misrepresentation of the fnets^ tending to 
mislead and deceive the Court. The party h stated to 
have been summoned, and he was not summoned. The 
Court is given to understand, that the pica was de¬ 
murred to in lo(Of whereas tlie demurrer was only to 
part of the plea. If then it is necessary that tftcro 
sl^uld ho a previous application, tbi/nded on the facts 
of the case, to ground a commissiouj that would alone 
be a suflicient reason for superseding the commtssioji 
in tills instance; nifd the present is a much stronger 
case than that before I^rd jHcdcsduie, above noticed. 


Then with regard to the circumstances of the casCj 
since the issuing the connoissiou. It most be remein- 
bered, fliat this is not a proceeding otjconrsej but (as 
represented in the register^J dc spechdi gralid^* </0j 
that it is granted as n rcmedjiiJ procc'ss—ami that it is 
consoq^uently the duly of the parly, iii wlia^e favour it 
issues, to use it as it was inicnded Tlicii, liow' 
docs the conduct of these [iluiiitifhi tally with the doty 
imposed on them, w'ho have not only not prosecuted the 
commission, but never even ac<juainted the judges dele¬ 
gate with their appointment ? 


We can hnd no precedent or aulliority, in point, 
where the Lord Chancellor lias actually superseded a 
commfesion of this particular kind* But the instances 

(a) Reg. Brev, 131. perativo on the party, not 

(A) See the form cif llie merely empowering him to 
writ, ante, p. €35. (note), by make use of it a.t his dis« 
which it appears \o be im- cretion. 


to 
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to be met with of such a proceeding □& the writ itsclF, 
are extremely rare; the only two capes we have been 
able to find of its occurrence beiiigf that referred to in 
the afiidavit already mentioned} (as to which} see the 
preceding observatioiipj) and a reported case of Greene 
V, Cole (rt)j so long^ ago as t!ie S 2 d of Chark^ the 
Second^ which went to the House of I.ords* And it 
may sartdy be inferred, with perfect safety^ that tlm 
principles upon which the Court acts in superseding 
other writs and coniinissions arc applicable to this. 
In what respect can it he stated, tlmt (his commission 
differs from any other cnnunis 4 ons Issued under the 
great seal ?—Fronj a commission of hank rapt, for# in- 
stance, which it wiis the practice of the Court to super¬ 
sede for WcUit of pro5ccu1iop, long before the order {fj\ 
regulating the lime for prosecuting the saincP In 
fCcmpUmd v. M^Auln/ (r), which was a rule to shew 
cause why the defendant's execution for tlic costs 
founded on a judgment of nonsuit should not be set 
aside, because it was sued out alter tlie pLaiiitiir had 
served him wfth tlie allowance of a writ of error, the 
plciintilV^s counsel said, the.Court would not presume 
that a writ of error is brought for the purpose of delay 5 
hut, on t!ie*coiilrary, had always recpiired a declaration 
of the party sutjig out the writ, that such was 
object, Irftfore they perm it led the ellirr party lii proceed 
ill defiance of llie writ j to which Ijord linn/oH^C. J, 
ohstwved, llial, ^^in general, the rule is as the plaiufin' 
“ had iitated it; that a writ of error aliowreVand served 
operates as a surj>en;edeaii to an execiilinn, niid the 
Court will stay tlie pivicecdings of course; but that 
is ou the su])positioii, that the parfy may have some 

i 

(rt) ^iSiUuah 'iSB. (^Cooke's jjaujt, Liw?:, 

JjOrd iSih rdil.} 

Older, ^i6lh id }79:L 0) i'1 ■ IC -m 


1817 * 

Tkaoh 

tJi 

SciiMint. 
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error to compliiin of in tlje judgmentj wfiidi It in 
right sliooltl be exnmioetl irilOj before execution is 
a^vurtlpJ- Ajidf ihereforoj if it apficar clearly aiu! 
IIncr|uivocally to the Court, that the writ of error 
is brought merely for ilelay, that reason docs not 
hold Ijiilkr J * adding, that “ how that js to he made 
“ out, is matter of evidence in such case. )n general, 
“ the Court require it to be proved by an acknowledg- 
“ mcnl from the parly who ‘sues out the >vrit oi error; 

and they Imva lield that the bclitj oi the oilier parfvj 
“that it is hro[(ght for delay, is not siiJlidcfit. l^nt 
?V f-f frppnm^tf* that t fie re can be im error of 
which the phiiiitiir can avail luniself.” S^cc also 
Viner. S/fpersedras^^'^ C. 10, If a writ of error is 
.brought, and the day of the return is long, in order to 
delay the party, the Court may award execution(/j) 
Conn Dig* “ Pkader^'^ 3 B* 13. If a writ of error 
“ is retui Jiablc in B, R. or Exchequer, dfter the next 
“ term, or on the last return of the next tenn,” to,, 
“ it shall not ho a sTfp(rsefh'{ 7 s^ for it seems an all'ected 
delay,” (r) 8o, where delay is occasioiif d by the act of 
the party abaLtiig tJic wrii, execution shall go, without 
giving time to hi'iug a writ of error tornm t'<}bis, 
Jenkins V. Jlates (d), iUi^ch v, ZVi^r. (r> ■ 

JJuf, if it shoEihl be thought (hat there is not solU- 
cient ground to supersede this commission and %vrit, 
then what we ask is tliat wc may bo at liberty to sue out 
execution til tlic mean time, notwithstanding. And the 
propriety of this ipplicalioii depends ou the question. 


C fl) Seo //fine t-ffl.f t. Sn 
2 S,476. ‘Willes, 271, 

and lEaat, 

(i) llcferrhig to 1 Kcb* 


109. SUK45, ^^c. 

(c) Keferitng to 1 Vent. 

266. 1 SiJ. 45, 454, 

(d) 2 film. 1015, 

(#) M Kill,!, 412. 


wliether 
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ivTictlici' or not the \rrit irhicli has issued amounfEj to a 
ecsset i*xccidio ? tt is not ever// writ of error that 

does aniotinl to a cesset eX£C 2 fttOt. As Lord P^liaiborough 
C* J»j in the case already mentioned, of Birch v, TristCy 
says, (referring to CarihezOy 308, 3690 “ A writ of 
error cornm ved/ix is not a snperscdcux in itself*—al¬ 
though, he adds, that e;xecution cannot be taken out 
on the judgnicnt, whilst Jt is depending, wilhorU leave 
of the CojtrL" (a) Now, k is this leave of the Court 
that we ask, and which we contend, under the circum¬ 
stances, ought to be granted. This is the same thing, 
as to the apjiliratjoiL of tlie rule, as the 
•—because iieithcredoes this writ effect any actual^rc" 
nioval of the record, eiopoxveru>g the justices therein 
named, or any two o/tlieiu, to examine and correct the 
record, the fiuildliall of"the xaid and, if 

error shall be found, “ the same to correct and 

amend, and to do full and speedy justko to the parties, 
aceordiitf^ lo the e/fafom of the aaidcii//.*^ {h) ft is upon 
the s^tme principle that an uppeol does Jiot operate a^ a 
stay of proceedings in tlie Court of Chancery. 


181T, 



Tuauj) 

ScLiMlDT. 


Another ground for arguing that ibis writ docs not, 
per sr, umannt to a stay of exccuLion, is, that a special 
writ of xupcrxtikax is provided for this par[iOsC. (r) 
And, iTit was thought necessary to provide ILisj^pedal 


(rt) Ki*il, ‘tlfj. Sec Hiro. 
Ab. AVrar/’ V- lUiere 
the rciiBoii why, after a wi it 
of error k sued and allnvrcd, 
execution caMnt)l.he awarded, 
is stateil to be— Car, per 
le briefe d’error, ie loconle 
itiesme cst renioTe, ct done- 
fjues Ic Court u’ad vku fuide 
d'agardc executioiu” 7 JL (i* 


42 ^ TiJ tliG w^rit coram aohh? 
this reasnn dues not apcply, 
hecaufit that writ dors not 
cftect au actual removal of 
the rf^poifh 

(Ai) See Iho fpyiu i f 'he 
VI pit, ai-'e, p. tK'i'j* 

(c) Reg. llrcVh 1^9, J'ltKt 
N. Ik .'iSi 

writ, 


J 
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(jot (leld to amount to it, 

Tkau® 

If, 

SL’iJMJiJT. Againj look at tbo writ itself; and we aball find that 
tLe BherifTs arc not tlioreby enjoined to stay execution 
unconditionally, but only “ if any error,” &c,— to do 
and [jerform what shall be ordered by our sixld justices 
to be done,” (^j) From all whidi it follows that there 
IS no actual supersedeas. And, if sOj wo should l>o en¬ 
titled, of course, to the writ }}e execuiwnejudicn 
wbicli we have applied for, but ha^re been reftised it on 
the ground tbarciLCculion /j stayed by these proceed- 
ingjj which compels us to ask fur thp judgment^of the 
Court on the point above submitted to it. As to the 
defendant's strict riglit to the writinst mentioned, pro* 
vided the Jaw be wilfi liiiu on that point, acc JViihim 

V, MilchdL (c> 

Ih 

But, supposing the contrary of wliat is here con* 
tended, and that these proceedings do, In fact, amount 
to a suprrsedrasj still it is a question wlielhcr the Coint 
will not exercise its discreiion, under the circumstances 
of the casOj to award execution. The case oi" Kef up ffind 
V. Ai* Attlcf/ went upon the circumstoncoj^, nvA the prin¬ 
ciple of the cases referred t^^ in and f 
Jenkhis V- IJairSy and J*ttrh v. 7/vV/c, is the same, r/c', 
that (lie Court will act upon tJie circumBlanccs of tlic 
case, and the conduct of the parlies, as aftnrding a pre¬ 
sumption Ihsit delu), and delay only, was cou temp] a ted 

(fi) Sf!C nt>lp, jintf*, ]). hul they refusing to nftM’uicit, 

(*) Filz. N. H, 43. U. il. was miovcd fifr a 

(c) 3 Salk, 229. ^'Inaii nc- fimmtSf hut it vn.a dciiiod, I'o- 

linn of debt for rent, hrou^i?It cause tho defendant had a 
ill an inferior i^ourt, the pJatii- icrneily, hy tlic 

tin" nonsmit, w'hereupofi writ df^ c\icciiii 07 iejudidi out 
the Jefciidaiits had Judgment; of Chancery* 


1 


in 
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in the proceedings — a delny, udiicb, in the pre¬ 

sent case, is solelj at the party’s own will ami pleasure^ 
and not arising out of a single cause or motive iride 
pendent of his arbitrary discretion. 


1817 . 


TaAoa 


Scj uMinr. 


I^each and Jieli were heard in opposition to the 
motion {a) ; when by the former it was representedj 
that it is easential to a writ of evror, that it virtually 
removes the record out of the court in which the pro¬ 
ceedings were originally had^ tollie higher jurisdiction; 
the record itself bojtig to be producodj which tt canuot 
be without reniovaJ; that it is Otherwise in an appeal 
from tljp Court of tlhaiicery, where there is uo renidVal 
or production of the record ; but it is Jiicumhent on the 
party appealing to put the (x>tii t ©f appellant jurji^dic- * 
tion (u possession of the circumstances of the case ; and, 
for that rcQSODj an appeal docs tinf operate to stay pi o- 
ccedings, whtcli niiisl be the case wlierc tfic record ilscii’ 
is removed. That delay is not a ground for quashing tlie 
writ, unless the delay is made tlm siibfect of a formal' 
protest, and regular proceedijigs founded thereon; as, 
wdioever heard of a writ of eVror being//wo /rfdo non¬ 
prossed, upon the ground that no proceedings liavebeen 
had in it? And tlic principle oftliis Court imast hethe 
same as of a court of law, where the party endeavouring 
to sot aside the writ, must first ofUaiii an eight'day 
rule tor the purpose ; at the e:^piraLjo[i of which, if no 
proceedings aieliad, hois entitled In Ihc writ 
tiouc jiidicii. That no argument can fairly biMirawn 
from the existence of such cases as Aimpi/md v. AAir- 
fiulryj which are in theinsolves ano:naloiJs,and not to he 
brought forward as precedents oi^ authojdtieiii for any 
that arc not precisely the same hi circuuistaticcs. 

(ii) The reporter licard and iliaL (owing to accideniat 
only a purt of tJie iiigunicut drcunisUnceii) very iinpcr^ 
oa ibis side of the question, fecLly. 

si dot, 
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Rifles, sup])oSC were to be suprrficdetl upon Uie 

nuthorlty of sucli casos^ or of tbc reason in" adopted Uy 
way of inference from them, bow ta (list to be made to 
apply to the case of a com mission ? That will i re^fard 
to thealleg;ederrors tn the writ, and in the proceeding‘s 
upon which that and tlie cominissioti issued^ the mere 
object of the ivi it being to remove llie record out of the 
court below, those errors could be of no consequoncej 
provided the subject matter were sufficiently ascer¬ 
tained, As, how could it be in the least inutei iul, whe¬ 
ther the party hud hci'il siinunoiied or not, since it is 
fiiifl1eieni/?y lUfinJfestj ho uppearrti ? And if it 
werje, what proof is there that he wjjs not summoned in 
fact ? If, by the cnstoiii of tlic city, some peculiar form 
*of ftijmmons be necessary Jn a cifse wberc tlie party is 
abroad, how can liis absence ullbrd u ground for the 
suppression of the writ, f/ifia hifproiidr mmfmvity If tlie 
party falsely suggest circuinstaiiccs, as enfltling him to 
the remedy he seeks, ho imposes on tho (Jourt, niui falls 
within the direct reason of (he rule. Jlut how can it 
be pretended that the mistakes heie com|i]aincd of are 
such as at all affect the right of the party ? Suppose it 
is irregular in form, there was no corrupt motive; llie 
party meant fairly,and this Court will never supersede 
its proceedings, upon a mere defect of ronn, witboiil 
protecting the party again.^it the coiisetjucnces wlncli 
Jiav« been incurred witliout any fault or design what- 
cTcr, Then as to the representation that the demurrer 
was to tbc plea only, no injury could be done to the 
defendant by the accidental suppression of tlie fact of 
the demurrer being to the replication also* 


i 

\_The "Lono CiiAycr.LLon here asked, Suppose the 
plamtiffhad, upon getting the writ, acted upon it imine- 
diatcly, before the verdict had been projiouiiccd, what 
would have been the consequence :J 
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The effect would Iiave been lo ^ 5 tay proceed- 

iiigp, 

[T/ic Loud Celanceixor, 

Suppose flic case of an action at law', that issue 
were taken as to part, and a demurrer to the remain¬ 
der; and that after the demurrer had been argfoedj and 
judgment given against the defendant, but before trial 
of the issue^ the dcfetidiaiit had taken out a writ of 
error ; that the jskuc were then triedj and a verdict also 
had ngatnsi the defendant; could the defendant have 
proceeded upon his writ of error'In the first place, with 
respect* (o the demurrer, and complained that^he 
judgment ivas wrong in point of law, and then come 
again upon the same writ oifCrros, and complained, as* 
against the verdict, that the dcclaratlaii was defective 
in point of form ?J 

No answer ivas given to this question ; and, on the 
following day (^Oj having tiiiishei) the EU'gu- 

meiit for the platnliff^, and H\r Stamcl Romilh/ liaving 
replied, his Ijordship saiil, lie did not sec liaw it was 
]>ossible to support this commission and writ of error; 
and then repeated to the Salicitoi'-'Goicral the same 
question as he had put the day before to Mr, Ticach; 
asking whether iie thougfit such a writ as that lie had 
mentioned could be maintained? to which the Solicitor- 
General replied, Ccrluinly not/' Upon this, the 
counsel for the plaintiffs admitted that the* objection 
was fatal, and The Lord Clmncdlor ordered both the 
writ and the commission to be superseded, with costs* 

Keg* Lib* 1817* B. fo. liL 



(fl) Ex relatione- 
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ANDREW SCOTTj CEORGE ARBIJTHNOT, 
and PETER ClIEURY; WILJAAM HAR^ 
UINGTON, HENRY BURNABY, und H, If, 
HARRINGTON, - Plait^tiffs. 

A Nil 

JOSEPH mUMlK PORCHER, and Dlhrfs Part¬ 
ners under the Firm of ^Messvii. IH'RCI I K\i and Co. 

Df:f i:nda N TS. 


i/, and Co>j of rf^ME bill .^tafcJ, tlmt tiic pbinlifTtj 

make ft and Y/f/nvwii/on, \fbo were in partner* 

coiisi^nm^t of general u^enlR at MfuMis, Tinder tlic linn of 

] earis to , ' and Co.,*becoftiins: indebtcfl to an amount 

with direetjons ^ ^ 

to sell and pay what tlieir cstafe was sulUcicnt lo pay, agreed 

the proceeds to In make an assignment of thetr stock in Radc, and all 
P. (to whom/?* their elTects, both in tbeir parhiersbip and individual 
and Co. were at cliaractors, to Jtwics Slratfi^c (then of 3Iiidrits), and to 
the time indebt- plaintiffs Srott and jirbuihmif in trust for their 
ed) ou account. accordingly, by indenture dated 

ledger the December, * 811 , between the plaintilTs 

receipt of the 

coostgament, and undertakes to perform these directions j Imf no notice 
is gireii byoillicr party fo //* and Co* subiCquCjitJy write to //., re¬ 
questing tho pearls to bo sent to ^merk^y and thero disposed of; and 


afterwards, being iosoJvetit, make an assignment of all their iJi 

truvt for the Lenefit of their creditors* Held that the directions accom- 
luftying the consignuicnt did not constitute an appropriation, but 
amounted to uo more than a mere maiidato, revocable at llie plcasuio 
of the consignor j and w'hich was actually revoked hy the suljs4\|uGnt 
disposition of ihe property; and that P*, who had no express notice 
of the coiLsignment, but, *on rcceiTing information of it after he knew 
of the failure of JL and Co., had laid an attachment on the pearJ;!^ in 
ihe hands of R, on which he had proceeded to judgment, and actULilly 
sold the pearls uiLdt'r it; haYing also executed the liu>t-dccd .i ere- 
■liter; wat bound to account with the trusitceir for the jiroceeJjs* 


Jltirrh^fon 
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Ilanringion and Co*, of tlie first part: (he said Jamr$ 
Strange^ and the plainlilTs Scott and Arbuthnoi^ of the 
second part; and the several persons tlierein mcntionedj 
(creditors of Harrington and Co*) of the third part; 
it was witnessed thatj in pursuance of the said agree¬ 
ment, &c,, the plaintids Ilarringlon and Co* assigned 
to the said parties of the second part, all, &c. (subject 
to such claims, rights, or interests, 33 any other person 
or persons might have therein,) upon trust to sell and 
dispose of the same, and, out of the produce, in the 
first place, to retain to themselves all costs and ex ponses, 
and then (as soon as sufficient fiiOds should he realized), 
to ma^e and declave a dividend of 10 per cenL^ 
among the subscribing creditors, upon the amount "of 
their debts, and afterwardsio pr^jceed in paying ofl'thtv 
several debts then duo, when suflicient should come to 
hand to enable them to make or declare a dividend of 
5j?crcfji^*; and to pay the surplus to the plaiutifi'^ 
Harrington and Co, ; in coj^sideration wliercor, the 
subscribing creditors released to the said plafiilifTs all 
actions, ^In which indoutnre was al'^o contained a 
power enabling the creditors, or a majority, to nami' 
iiate or appoint either or any of the phdntilVs to act as 
trustees or* trustee conjointly with the ^aid parlies of the 
second part, and (o appoint new trustees, Clfc*, in virtue 
of which power the ptaintifis JilHiain Harrington 
humabi/ were, shortly after thue.\ecution of tlie indeii-^ 
turc, appointed to act ns such truNtcos Jointly with 
Strange^ Scotty and Arbuthiot; and, Sir^fngc having 
declined to act, the plaintiff Cherry was substituted as 
a trustee in bis room* 


1817 * 


Scott 

r- 

PoitciiER* 


The bill proceeded to state, that provious to the 
execution of this indenture, (in the monilf<if Januarjt/j 
1810,) the plaintiffs Harrington and Co* consigned 

to Messrs* in Londo 7 iy two boxes of pearls, one 

' on 
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on account of Harringiort and Co*," tlie other on 
account of (ttic plaintilT) fViUiam Ilarrwgton" only ; 
and that^ nt the time this consignment wa» made, di¬ 
rections v?ere sent by Ilarriugioniund Co*, and also hy 
TV. Ilarringtottf to Messrs* Burme^ to sell both the 
boxes of pearls so consigned, and pay the proceeds lo 
arise from the sale of the first of the boxes to the de¬ 
fendants: jPorcArr and Co*, on acconnt of Ji^irringlon 
and Co*, and the proceeds to arise from the sale of tlie 
other box to one MoJ/ati, on account of IK Ifarringfoji, 
7’hiit the pearlif arrived in safety; nod Messrs* Jiurnlc 
ackiioivlrdgod the receipt of them by letters, dated tlie 
IS f 0,aiid ntldrcssed lt> Messrs* /Jarritigton 
and Co* and JF. IlarrhiglOTiy respectively, whcrel>y they 
also undertook to pay*tho proceeds according to the di¬ 
rections so transmitted to lliem, TJiat, at the time 
the consignments arrived, the market for pearls in 
Evgttmd wasmucli depressed; and iVtessrs. Ilarrhigton 
and Co* having been made acquainted theicivitli by 
Messrs* Jiurnic^ formed the design of eonslgnJng the 
same pearls to Amcrka / in consequence whereof they, 
on the Clh ai Jmiuarf/^ 18ll, wrote to Me^sr?* Burak 
the following letter: 

Dear Sira, 

In consequence of the very untlivourablc rejjort ro- 
ceived from you of tlie state of the London market 
for the peurle consigned to you by the Swrry, as well 
as the unpromising prospect of any improvement to 
our advantage, it has occurred to us to desire inqni- 
“ ries to be made of the probable vend hi Amertco. 
You will receive from Messrs* JIigginso?t and Co,, 
of Boston^ a particular statement of the markets with 
them, having furnished them with copies of the in- 
voices, for'the purpose of aiding their inquiries; and, 
should it appear on a view of circumstances, at the 
“ same time taking into consideration the drawback on 

^ “ the 
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the export of the pearls on the one handj and the 
charges of sbipuient^ i&e- on the otlier, that the result 
wtkich maj^ be held out by Messrs, J/igginson and Co, 
of a sale in the United Staler will be comparatiTely 
“ favourable, we request you will ship them accordingly 
to their consignment on our account, covering nil 
risks, and advisltig us thereof by the first opportunity* 
Wc shall alluw of your charging your pn'eniL 
coiiitnissioR, tlie same as if you hud made ttio sale, iu 
“ compensation for your trouble on the occasion. We 
apprehend the advantage ofa prompt sale in Americft, 
which Is an additional motive,* Voii will ho p]eu:?ed 
to consider these. instnicUons as inclndin^ the 
“ signmcjit per nSwrry on account of our ft 'iftiunt //m'- 
“ riitgiotiy as well as bf oui sptvcs,” 


J817. 

ScOTX 

ri. 

Poacura. 


The bill further stated that, before the pearls could 
be sent to Ahieticdf JMessis. Port her and Co, received 
inforjnation of the lailure of ^Messrs, J/mring/on and 
Co,, and thereupon caused an attachment to issue out 
of the Lord M^iyor's Court, whereby the pearls were at¬ 
tached, asgoo<]s in thehundsoFvAlt'SSis* Hitmit j belonging 
to the house of /lurringion uJid Co., and to the plaiutitV 
TV. Ilarringloti, who were (as was alleged) respectively 
indebted to atid Co, ; that about the ^tli of 

Pebrutn'f/i 181^?, the plaintills (ti usteesj sent a copy of 
the indenture to Porcher and Co,, ajjJ requested them 
to act as their agents in Londoft for collecliug all sums 
due to the estate oi' JIarringlou and Co., }jrocuring the 
signature of creditors, and making payment among 
them of siiich monies as should come to Ihcir baodjs. 
The bill also staled, that at the time of the execution of 
the indenture, Ilarringlon andCp. wc^elargely indebted 
to pQTcJier and Co., and that Porcher un4 upon 
receiving the indenture, executed the same as creditors, 
tliereby (as the pUitiiifis insisted) subjecting themselves 

f to 
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to all the; provisions thereof; that, in ana^vcr totlie ap¬ 
plication niailc to them for that purpose, Porcher and 
Co, at first declined the agency, except upon the terms, 
that their acceptance of it should not prejudice their in¬ 
terest orafToct the benefit they (night, under the laws of 
Ppglmdy be entitled to, either by virtue of their at¬ 
tachment, or from the possession ol'goods, bills, or other 
property of J/arri/tgfon and Co. in their hands, or from 
any future legitimate means that might be presented for 
their security, and roimlnirseinmitor such debts as were 
due to them. That, afterwards, nn tlic lOdi oi Awi^wsi, 
iJicy (/''o?T//er Olid Co.) wrote to the ])!aintifls 
(Lri^rdces) stating, that they porceivfrd that the t^nns of 
the deed not only excluded them from appropriating to 
^themselves any projjcrly o/ Jftirf'hgton and Co., that 
might thereartcr come to their hands, but also from the 
benefit of their attaclmiout; admitting, however, tlie 
rfjmty of the arrangement thereby niado, And engaging 
to apply whatever should bcrcaH'iCed from tho produce 
of the gtnerfll funds, for the benefit of all the creditors, 
parties to the deed. That, notwitlistifudiirg, subse¬ 
quently to their cxecLitibii of the deed, they (Porclicr 
and Co.) proceeded on their atlachuient, and obtained 
judgment therein, and by virtue thereof got possession 
of the pearls, and had since sold the same, and applied 
the produce in discharge of the dehU due to them from 
Jlarrtijgion and Co., without bringing any part to ac¬ 
count with the plaint!ds (trustees). The bill then pro¬ 
ceeded to charge them (Porcher and Co.) with notice, 
at the time when they executed the deed, aJid accepted 
the agency, or (at least) when they received tho pearls, 
or the produce thereof, of the consignment to Burnie 
and Co., with directions jo pay to them (the ilelendants); 
but insisted^.that any directions which were given, with 
rosiwct to the appropriation of such produce, were 
revoked by the subsequent directions contained in the 

1 letter 
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letter of tlie 5th of Januarj/^ J811; and tfint, in case 
they were not so revoked, yetj as they had not been car* 
ried into execution at the time of the failure of Messrs. 

Co., and the pearh had not been then 
soJdj they (the pearls) ought to be coneidered as part of 
the estate of Jlarringlon and Co., and to have Ixsen 
vested by the trust-^decd in the plaintiFs (trustees) for 
the benefit of the creditors. Tlie billj therefore, prayed 
an account of the pearls, and of the iiinney arising from 
the sale thereof, which had come to the hands of the 
defendants, or any of them, and that they (the defend¬ 
ants) might he decreed to pay to The plaint iffs (trustees) 
what should bo fousd due on the taking of the accoflnt, 
in order that the same may be applied according to tfio 
provisions of the trait-deed, , 


1817. 



Scott 

Ponrnra. 


The defendants, by their answer, admitted, that they 
received information of the (hilurc of Messrs, 
ion and Co.: but whether before the [learls could be sent 
to AwTiCa they could not say. Tliey believed, how¬ 
ever, Uiat the^uews did not reach till many 

months after the ins true tioit^ liad been rccoived by 
.Bwfflfoand Co* to send the pearls eventually to Anteriai. 
They also admitted, that they causej t!ie attachment to 
issue after they knew of the tiiilure. They stated, that, 
at the time of the execution of the indenture, Iffirrijig^ 
ton and Co* were indebted to them (the defondants) in 
60,OCX)/. They denied that they executed the inden¬ 
ture as creditors, admitting that they at firrft declined 
the agency, and stating, that, at the time when they 
wrote to Messrs. Ifarrington and Co., as mentioneJ in 
the bill, they had not adverted to the clause in (he deed, 
whereby any creditor executing the indenture would be 
prevented from proceeding at law ; and tha^ upon diS'^ 
covery thcreotj they determined to sign, and waive the 
benefit of their attachment ; and wrote to Mes'^rs. 

Von. III. U u * ringfon 
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rifigloii and Co.^ apprizing tli6m of that determination, 
and that they would prosecute the attachment for the 
benefit of their estate* But they farther stated, that 
they bad since been inlbriued of the pearla having been 
consigned to Bumie and Co*, to be sold, and the pro¬ 
ceeds paid to them (the defendants) in part payment of 
their debts; and, admitting that they had proceeded in 
the attachment, and obtained judgment thereon, by 
virtue whereof they had possessed the pearls, which 
they bad since sold for SOOOf, and upwards, they in¬ 
sisted on their right to retain and apply tbo eame in 
discharge of their own debt, so far as it would extend, 
by^rirlue of Bucb consignment. , 


It appeared^ both by th^ answbr and evidence in the 
cause, that the defendants did not know of the firstnn- 
tended appropriation, under which they claimed, till 
after they had executed the Indenture, aifd also had ob¬ 
tained judgment, and recovered the pearls under the 
attachment* 

*r 

Bell^ /JoiCrfcjfuSe//, ’Aw^^Ahercromhie^ for the plain tills, 

Stated the principal question to be, whetlier the ori¬ 
ginal consignment amounted to a specific appropriation 
of the pearls iu favour of the defendants; and they 
argued that, to render such an appropriation valid, 
there must be three concurrent oircumstances: First, a 
epecitic direction from tfie consignors so to apply the 
producer secondly, acceptance of the commission oti 
the part of the^onsigneea ; and, lastly, the assent of the 
party for whose benefit it is intended, to the appropri¬ 
ation. Suppose the third requisite wanting, and that, 
without any communication to Messrs* P^Tcher and Co. 
of the consignment and accompanying directions, 
Messrs* Burniehnd Co. had sold the pearls, and after¬ 
wards been robbed of the produce; would that have 

« been 
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been dlscbai^e of the debt due from Ifarringlon and 
Co. to the defendants ^ This was no more than one 
merchant sending goods to another^ directing him to 
sell, and pay the money in at his bankor^s. No lien 
aUaefteg] unless there is an elTectuat binding contract 
between all the three, the consignor, the consigneojond 
the party to whose use the consignment is appropriated. 
And they cited JViUiams v. KvcrcU {<t}, and Wilkins v. 
Samge^ (6) 


1817. 

Scott 
Po UOllCli. 


[Hia Honour having asked how ihtH question came 
into a court of equity, seeing it fras the proper suiyccC 

of an iiiftion at law^^ as money hod tind received tcrtlic 

* 

use of the plainlifTs; lie'll answeivd, that it was dearly 
a matter of account, as between principal and agents, * 
factors and brokers j where no specilic sum cun be de¬ 
manded but the Indance, after deducting brokerage, &c. 
That, besides^ no objection on dial ground was taken 
by the answer: but, if it were laiseil, it was conceived, 
that a person in tlie situation of an agent (as Poi'cher 
and Co. had Constituted tlicmsclvos) could no more 
sustain such an objection than*tfkc factor or broker him* 
self (Messrs. Burnie and Co.) might have done. That 
it is well settled, that n court of equity does not lose Its 
jurisdiction, because an actft>ii for money had and re¬ 
ceived may lie, but in such cases exercises a co?)curren t 
jurifidiction with the court of law; and that, in the pre¬ 
sent case, the question was brought before this Court by 
consent ; in the way of an amicable suit, fof the pur¬ 
pose of determining the question.] 

Sir S. Rvmill^ and Shadwelly for the defendants. 

First. Here is a consignment for a specific purpose, 
and an acceptance on the part of tlie coiisigrfbes. The 

(a) 14 East, bm. (b) 'I ^ 45y. 

U u ' comnumicatfon 
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cortimunictition to the third party i.s not essential to the 
appropnatton. There are cases^ in which the party to 
whom the consignment or remittance is made, has re¬ 
fused to accept the commission, in terms ; and the 
question has bcen^ whether tlio party was duly consti¬ 
tuted a (rusteo in respect of the property; for otherwise 
it IS adraiUedj tliat there could be no appropriation^ 
Til at was ttic case of v* ETcri’ft ; wherD, al¬ 

though the plaltvtih^ had received a letter from the re- 
Jnitter of the billsj ordering payment of his debt out of 
tho remittance^ yet the defendants, (who were Iho 
hankers of the rernitlcrfi) h.avjng refused to indonse the 
bilPaway, or otherwise to act upon the inst»uctions 
they had received frooi him, it was held, that they (the 
• defendants) did not,* by the mere act of receiving the 
hills, and afterwards the produce of tliem, bind them¬ 
selves to apply the money in discharge of the plaintiffs 
debt, according to tho directions; and that the pro¬ 
perty in the bills, and their produce, still continued in 
the remitter. The circumManre of the tliird parly 
(the plaintiff) having, or not Ii:iving, notice of the in¬ 
tended application, thcrelbre, romied no part of the 
principle which decided that cahe; and accordingly 
Jjord Elienhormtgh say^;, ^^Tiie case of Uernuk^ v. 
Fuller (w), which has be?u urged in aiguinent tm the 
part, of the pialnirff, is clearly dlslingnishalile, by tliis 
^^circumstance; that the defendants in that case had 
antecedently received the IdlJ, which was to be paid 
“ at their house from Ncmnham and Co,, the bankers of 
Uc Females^ tje holder, for the very purpose of re- 
^ ceiving payment for them (the JVticnhdms) of such 
bill; Hand having taken the bill for this purpose, the 
** Court thought that the defendants (Fulkr and Co.) 
“ could not, by themselvea or their clerk, renounce 


(a) 14 East, 590. note; and ^ Campb. 

this 
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“ this purpose: but must ^pply the money btoug;ht by 
“ Fntler*9 clerk Bpccificnlly for thedhcharge of that bitJ, 
“ then lying at their house, to that very purpose and 
no other j and that they were in cSect to be regarded 
in that case ns the ptaintifF^s agents, through the in* 
^ terventioiT of Nezi}rjhftm^^ house, for the purpose of 
that receipt; and could therefore hold and apply it 
to no other, f/err no agency lor the plaintitV ever 
'' commenced ‘ but was repudiated by the deleiulanla in 
the first instance.” (ft) 


mi, 

Scott 


ft 

I’oaciiEiu 


In the present cape there is no'questjon whatever that 
Messr'i BitrTtlc and Co. were duly constituted (rustics; 
and the question whether the consignors might not 
subsequently revoke their miss ion does not arise/ 

There were no express directions to send tfie pearls 
to contained in the letter of iffirrla^ion s.nd 

Co. to the consignees, dated the Gih of Jmmary^ 
181 Ij which letter mnounta to no more than the de¬ 
claration of a conception, on tlic part of the consign¬ 
ors, that they had a right to apply tfie cojisigiLmoul 
to some other purpose than^that onginally intcnilcd. 
But it never was, in lact, so applied; and therefore 
their change of intention (if there were any) is no¬ 
thing to the purpose. * 

The next question is, whether any thing had been 
done hy the defendants {Porcltcr and Co.) to preclude 
them from avail itigtheniselvcs of the consigrrtnent ruade 
in their favour. Whatever was done by them, it is stidj 
was done in total ignorance of their interest; and it is, 
therefore, impossible tliat such a question caij at all be 
argued. If miy loss had bect\ incurred, it certainly 
w ould nol have been the loss of Porthtr aud Co., until 


1he> 


(rt) 14 East, iPS. 
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ilicy had notice* But the ^me must be l[tc ca^ with 
every asaignment made for the benefit of creditors* 

[TV/cMASTtn of ifw Rolls, 

And yet the answer to that very question is the 
criterion hy which to deterniino whether an appropi> 
ation was finally made or not.] 


for the defendants. 

A malcrL'il di Here nee between the case of IFilfittms v. 
Everett and the present lias already been stilted to con- 
fiisL ki tlic refusal of the bankers^ iu^thut ease, to^apply 
the produce of the bill according to the dtreetions of 
/he remitter • that is, to take upon'themselves the trust 
intended to be repossed in them* The decision of /)c 
Bernales v. Fvlier is in favour of these defendants; for 
it establishes the position, that, where iuonl:y h put into 
the hands of any person tbr a given purpoi^, which pur¬ 
pose is for the benefit of another, unless lie expressly 
repudiates the commission, he becomes trustee for 
that other person. Bnrnh and Co. were not at liberty 
subsequently to repudiate, having become trustees by 
their acceptance of the commission. Then, how can a 
trust, so created, be destroyed - It cannot be said that 
Borcherand Co., by any act ofthdr own, have done it, 
any more than those parties who have actually filed this 
bill for relief But the party remitlijig i^ccks to liave 
restitution'! and, for tliat purpose, would fix upon the 
plaintiffs (who a^e merely trustees) the consequeneeB of 
his own error* In Wiiiifwis v. Everett, the cestui fjue 
trust of the remittance brought his action against the 
party to whom the remittance was made. Here, Messrs, 
//aand Co., through the trustees named in a 
deed of their own creation, seek to disturb a trust which 
they also hud previously constituted. Can it be said 
that they are now af liberty to act in this manner ? But 

fFidiams 
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WiUiatns v* Everett lias really nolhiog-at all to do witli 
thia case; there having been heren specific direction to 
apply the canBigument^ and an acceptance of the com- 
misaion. 
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Scott 

V* 

PoUCIlEKi 


Then it is said, there must be notice to the third 
party of the benefit intended him. But where is it to 
be found that fluch notice must he either immediate 
or simultaneous ? It jsonly laid down, in general terms, 
that there must be notice^ and^ in point of fact, there 
was notice to Messrs. Porchcr and Co., and acceptance 
by them- 

. ^ ^ 

\Tkt Masteh of the Rolls. 

t 

It may be said, that the itoticc*ought to hapre¬ 
ceded the assignment in trust for creditors. | 

Beli replied. 


TAc Master ofOie Roi.ls. * 

This case is stripped of almost every circumstance 
that 1ms ever been relied upon as constituting an irrevo¬ 
cable appropriation. Hfirrin^ton and Co., who made 
the constgiiment, never informed Porcher and Co. that 
any remittance was made, or intended to be made, on 
account of the debt due to the latter. The consignees, 
who were mere factors for the consignors, lia<f no direc¬ 
tions to apply the produce of the consignment in pay¬ 
ment of any specific debt, or in taking up any particular 
bill of exebonge. The only order they received was, that 
when the sale should be elTected; they should pay over 
the proceeds to Perthet and Co. They informed their 
principals that they would act in conformity to the di¬ 
rections received: but they hind no cornniunicationwhat- 

* ever 
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em with Poreher and Co* on the subject This 
amounts to no more than a mandate from a principal to 
hifl agent, wliich can give no right or interest to a third 
person in the subject of the mandate. It may be revoked 
at any time before it is executed, or at least before any 
engagement is entered into with a third person to exe¬ 
cute it for his benefit. And it will be revoked by any 
disposition of the property inconsistent with the execu¬ 
tion of it. 

The assignment of it in J8J I, was such a 

disposition. Under *t!jat as.‘?jgnment the general cre¬ 
el i for s of Ilarrifi^tonnm] Co* becrfiiie entitled to tlie be¬ 
nefit of every description of properly over which they 
had ft disposing powder* There was no third perfion who 
had then acquired any interest, legal or equitable, in 
the goods in question; siul therefore Ilarrhigion ami 
Co, could dispose of them, ami they have disposed of 
them to tlie present plaintiflTa, who are consequently 
entitled to a decree^ 


Decree in favour of the plaintiffs, 

Ucg. Lib* rsir, li* fo, 70S* 


N, B- Immediately after his Honour had delivered 
the above judgment, which terminated the sittings of the 
Court after Michaelmas term, Sir/friAwr Ptggoti rose, 
and made the address, whicli is printed at the end of the 
Second Volume of these Reports* to which his Honour 
made tHe answer there also mentioned, taking bis leave 
of the bar on hisretircmentjfroni office. 


APPENmX, 
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SOME KOTES OF CASES 


DF.i'IDBD 


i 

BEFORE TJIE PERIOD AY WfftClJ THESE REPORTS COMMENCE, 


aud not trOHPitlSED 

IW AKY OF THE CONTEMPORARY RETORTS. 


N* R* oj the Julh^mg Nutes isere eommunkaUd 

dijfcreni professiaudl nnd iuive been cnimpitrcii 

(ishereTuer it tcus prnctktibhy aUh the liegister^s Itoukiy 
tif ^hich Ri^ereuccf arc matte. * 
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JARLETONt?. SIR WILLI AM LEIGHTON* (a) 1805, 

r HE pkinlifl' by his bill claimed certain rent Plea of bank- 
estates in tlio dorendant’s possession, to which ^■aptcy to a bill 
he platntifi' alleged himself entitled as heir at law ; 
ind the case was, that the plaintiff^s alleged an- devisee 

estora, by their respective willSj dated reapectively 
n 1794 and 179d, had dcvi^d to Sir }ViUiam not aver- 
Leighton* But, as to the will of I7&ij it was void at ring di^tiaetJy^ 

aw, wAich let in the plaintilT; and as to that of and in i^ucceu 

17D6, there was, with j'cgard to it, such un influence by aion, the fact$ 
he defendant over the tosfatrixj as would raise in which the 
iouity a trust in the defendant (as devisee) for the 

* FiP^Ppfl 

dainti(F(as heir at law)* The bill therefore charged anfftcient 
raud, &c, fp,. purpoae 

of Euch a plea, 

To this the defendant put in a pica in bar, stating to stale that the 
that tlie plaintiiThad no rightjor interest in the estates pbdntiff was 
in question: for that, in 1792 or 1793, before the date “■ 

of either of the wills, a comniisston of bankruptcy wag bankrupt under 

duly issued against the plaintilT, under whicli he was i^x^ecUncy 
afterwards duly found and declared a bankrupt, and all heir either 
his estate and efTecls were thereupon duly transferred presumptive or 
ind assigned to *fohn Jackson of, &c, apparent, not 

an interest or 

possibiLUy capable of bcijig niJide the subject of contract. 
Estate descended after the bargain ^Lud $Eile of (he cuinmissioaers, and 
licfore cerlidcate, is the property of (lie bankrupt, and does not vest in 
the assignees, except by a subsequent assignment* 

I 

(a) This case, which was Mr* Rmwj uihis Elements 
comnouuicatcd to me by Mr- of Pleas in Equity,^' p* 118, 
i/od^ 50 ft, h referred to by U9, 120 * 

This 
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Thj» plea ivas set down hy the plaintifT^ and now 
came on to be argued. 

Ill the course of Ihe argument it was further etated^r 
that the plaintiff obtained his certificate in and 
had paid every creditor the full amount ofliU debt 

Fonhhnque and Culkn for tlie plea. 

The interest or possibility of an lieir at law in the 
property expected from his ancestors may be made the 
sulyect of contract, v* AVrc?/«?^i/ (n), llob&on v. 

Trevor* (i) It iB a possibifity which^ if not assignable 
atlaw^ is nevertheless within the statute, (c) * Iti the 
present case^ therefore, the possibility which the plaiiitilf 
*had as heir at kw of'the t^stairixes passed by the bar¬ 
gain and sole of his commissioners leaving him (the 
plaintiff) without any right or interest wlietcvcr. But 
even if it did not so pasi^^ but descended on the plain¬ 
tiff, then it must be bound by a trust for the creditor?:, 
and ought to have been made the subject of a second 
bargain and sale; so tliat the benehcjal interest must be 
in the assignees, and the pkiutiif cannot lie entitled hi 
C(iuity. In Benficid v. Solomons (d), a deinnrrer was 
allowed to a bill by a bankrupt, because it only charged 
colluaioR generally, and did not aver (Eiat there would 
he a surplus, or that there had been a specific applica¬ 
tion to the assignees to sue. 


{a} 3 P. Wms, 183. 

(&) 3 P. Wms. 191. See, 
as to the doctrine of ihe^i^ 
cases, Maildock’s Prtne. and 
Pract. of Chanc* Vol. l\ p. 
4J7., wherd, referring to a 
MS. cute of liar mod v* 


TookCf it h uh&GrTcd, that 
Lord Eldon has eipressed a 
serious doubt with respect 
to it. And SCO post 57K 

(c) 5 (rco* % c. 30. s. 3. 

(d) 0 Vcs. 77. And see 
Sfxxluti V. D(tvisj Ves. 73. 

If 
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If tlie plea be thought infortnal, leave will be given 
the defendant to amend ib 

Sir Samuel Somilly and Owen for the plaintiff. 

The same strictness in pleading is required inequity 
as at law* All the facts necessary to render the pica 
a complete equitable bar to the case made by the bill 
“ so far as the plea extends, tlmt the i^laintilT may take 
jssneuponitjmust bcclearly and distinctly averred 
Who ever heard of pleading bankruptcy, in Ihc general 
language that this plea uses? Such a pica should state 
distinctly the trading, the eoiiti'acting debts, the peti¬ 
tioning ci'edi to d<;bt, the act of bankruptcy, Ihe^om- 
laission, the finding bankrupt, andt^c assignment; ^id 
if real estate is in the case, J;he bargain and salesIiouIdL 
be clearly mentioned. Chancery pleading lias been 
often stigmatized as too loose: this seems to be an e\pe^ 
rim cut to carry it to tlie greatest possible laxity*^ If 
such a mode of statement were sufficient in a bill, it 
does not follow that it would be so in a plea : btit it 
will not do cion in a bill. Jt was some lijue before it 
was settled, that hucIi an ttvermeirt, even wdlb an 
admission of the fads by the defendant's answer, 
would be suflicieiU. At law, it is dear, nil the facts 
must be stated in a plea, alttkough greater latitude 
i£ allowed in decluratioua ; and, when a bankruptcy 
had gone so far as Che granting of the ecrCtCicate, the 
certificate could not be pleaded without staling every 
previous step, until the statute (b) enabled tlfle bankrupt 
to plead his bankruptcy and certificate generally. 
Therefore, even supposing this property to have been 
liable to the commission, this plea is qiiite^ in formal, 
and will not be allowed- Another tiling is, that the 



CAEtElOJff 

V* 

LEiauTOJr. 


(a) Glib, on Ch. 68* Mitf* 336* (b) b Geo. % c* m a. 7. 

plea 
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pica purports to be a plea in bar; now, if it were cor^ 
rect, it could be only a plea in abatemeiit, therefore^ 
permitting the derendant to amend brs plea, will be to 
allow bim to substitute a plea in abatement for a plea 
in bar, which h never sufTcred. But if it were a mere 
plea for deficiency of portica (a), or if such a sugges¬ 
tion had been made in the answer, the plaintiff' would 
reply to it, by shewing that, having paid every cre¬ 
ditor SOs* in the pound, be is absolutely entitled to the 
estate, and that the assignees have no interest at Jaw or 
in equity. The proposition, that this property pas&cd 
by the first osaignmen*, is too extravagant to be sup- 
poi'^ed ; in answer to it, it may be <;uflicient to pefer to 
JlfijfA v* Frome* (i). 


[The Loro CitAxCEixon, in the course of the plain- 
tifFs argument, said that the informality of the plea 
was manifest; fur that it only stated that h cominission 
duly issued, which might be the case though (he party 
were no bankrupt,] 

' f 

Fonbliwque, in reply, ^hc plea, in suhsfance, Ixsing 
correct, it would be mere suporMuity to stale what was 
not substantial; and the objection, that iboiily states 
that the commission duty iE^sued, is obviated by the aver^ 
menf, that the party was duly found and declared a bank¬ 
rupt,—^ucli general pleas are not uncommon at law* 
With regard to the matter pleaded, it seemed not so 
extravagant, having been much discussed in the cases 
cited, and the words which conclude the report of the 
case in Ambkry tws, that it must be a possibility that 
can be assigned or released” coupled with the cases in 
Peere IViliiatnSfVind thsijt Jones \\ Poeic)^ appeared to 

(n) f hea^dgnees not being (c) 3 T. R, 88, &4, 05, 

before the Court* 1 Ib Ik 30, 

(t) Ainb* 394, 


warrant 
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wurraat the opinion that the estate descended passed by 
the first assignment ag a poselbinty vested id the bank¬ 
rupt that could be assigned or released/* The plea 
does not seek to avoid the jaiitice of tbe case; all the 
defendant asks that he may not be obliged to ac¬ 
count with one, who, having no right or interest. Is 
incapable of giving him a proper release. 


JppentUx, 


CaHL£TOM 

L£JGI|TOir. 


1 

TAe Lioan CiiANccLLon 


Decided that the plea must be over-ruled. That it 
was bad in point of form, as it ivaa clearly contrary to 
all practice to plead bankruptcy" without stating all the 
facts sfjccessively aad distinctly ; that to admit silbh a 
mode of pleading by general language would be very 
inconvenient; for tha\, although yi the present case th& 
party opposed to the plea being the alLcged bankrupt 
himicif, the several facts would be within his knowledge 
if issue were joined, yet such'a plea used against third 
persons unacquainted with the facts would be attended 
with great arid unnecessary trouble ; that it was no 
defence to sajT that the averment that the plaintiff was 
duty found a bankrupt would supply any preceding de¬ 
fect; that a man may be duly declared a bankrupt (that . 
is, according to the evidence before the commissioners) 
and yet not be so; for that the assignees are obliged, 
at law, to submit the whole facts to the jury, the first 
time they have occasion to try any quegtioii; and that 
jury may decide that the party was not a bankrupt. 


That the expectancy of an heir presumptive or 'ap¬ 
parent (the fee'Simple being in the ancestor) was not an 
interest, or a possibility, nor was capable of bpingmade 
the subject of assignment or co:^tract ({<>; that the cases 
cited were cases of covenant to settle or assign property 


{«) See ante, 658, note (fr). 


which 



m 
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Cahlcton 


wliicf] Bhould fall to the covenantor; where the interest 
which passed b)^ the covenant was not an interest in the 
land, but a right under the contract(tr); therefore, that 
no interest in the estates in question passed under the 
bargain and sale of the coniniisBioners* 


That^ as to the argument that the beneficial interest 
would nevertheless he in the assignees (the property 
having descended during the bankruptcyj) all property 
was at law in the bankrupt till duly and legally con¬ 
veyed to the assignees j that it frequently happened that 
the creditors^ being contented with what they had got, 
auc^satisfied with the baiikrupt^B canduct, did jiot call 
for any second assignment; that this applied most pnr- 
*ticularJy where the hfinkrqpt, as'in the present case, 
had paid in the pound; and that, until the credi¬ 
tors chose to take the benefit of the property, it re¬ 
mained ill the bankrupt both at law and in equity. 
XiBstly, that the matter of the plea being such, it would 
be fruitless to allow it to be amended. 

The plea was over-ruldd ats^ordingly- 


(a) U seem^ that a cove¬ 
nant to settle estates, which 
should afterwards fall or de¬ 
scend to the covenantor, 
only personal during his life, 
and call never attach on the 
estate which is the subject of 
it directly,*and, circuitously, 
only AS a part of tVe cove- 
nan tor*^ real estate, if the 
word “ Heirs*’ be ia tho co- 
venanti * 

Qu. Might not the al^gu- 
jneot in thii case have been 
put thus ? “ The plamtitr 

1 


“ could not cUiIm a right to, 
or iateinst ui^ these estates, 
othei'wi^^e than n$ the heir 
of the two Indies at the 
“ time of the bankruptcy and 
assignment. But he could 
not claim as heir; for ho 
could not stand in that ca- 
pacity ; because nemo esi 
hi^fss loiMnlis* Therefore, 
“ at the titnc of the bank- 
‘‘ ruptcy and assignment, he 
** ^buld claim no right or in- 
terest whatever,” J, 1L 
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RICHARDS V. NOBLE, (a) 


Q7S 


JlppefuUxt 


1S07- 
Aprii 9, 


B ill by lord of a manor against copyholders, for 
an account of turvca cut and taken, and for an 
injunction ; not waiving the forfeiture. 

Defendants put in a demurrer for want of equity- 

Sir S* Ifartj and Heuld^ in support of the 

demuritr. There is*only one case on the subject, 
settles tliJR point: tliajt of v, Copy* 

holds are ywnV/*and A court of equity will' 

leave the lord to his remedy at law for a forfeiture, (r) 


Lord of a ma- 
nor Is entitled 
to injunctioQ 
and account lit 
res[i«ct of waste 
by a. copy¬ 
holder* 


Jjcach and Belly for the plaiiitilT, impeached the au¬ 
thority of the case cited, arguing lltat it wa.s a strange 
determination^to say, that equity would not relieve, 

when the waste committed such as amounted to 

« 

forfeiture; and they cited the instance of a remaiuder- 
man in fee filing a bill against tenant for life, who Imd 
committed waste; it wb» never pretended that such a 
bill would not lie. They adiiiiUed that, without the 
prayer for an injunction, the plaintifi'could not have an 
account* (d) 


TAc Lonn CiiANciiiLLou took time: but said that, 
in many cases, the tbrfeiture was a very inadequate re¬ 
medy ; and he noticed tlie instance of a barren s[iot 
upon which many valuable timber trees grow,' If the 

(a) Ex rela.tioae M 14 Siv^- (c) Aiiom SUn* 14*2. 
kinson, (d) Jufux'Coile^e'if^Ulooviei 

(*) 4 Vc9, 700, 3 Aik. 

VoL* IIL X \ 


I 


copyhold 



674 


CAS^S IN CHANCERY. 


jip^j^ndix. 


UlCilAKPS 

p. 

Noiii,!:. 


capyliold (enani only forfeited bis copyhold by cuttmg^ 
down these treesj lie might in such case be a coDsider- 
able gainer by hig own wrongful conduct. 


The demurrer was over-ruled accordingly; and after¬ 
wards, upon albdavit in support of the principal facts 
alleged by the Inil, the iiijunctiou was awarded, (r/) 

(/!) \7t)\ Au^usly IH07. Rpg. Lib. 1S06. B. fo. 12^4- 


Jttly 15, 1807- 

i-'quUy of a 
baiikrupfs wife 
the as* 
tig’neca nf her 
liuBbaiid QT 
their tenciee for 
a eettlcmeiit of 
her choiet cn 

JewUh settle¬ 
ment. 


BASEVI SERRA.(^i) 

t 

I N this cause there w^as a tjueslion between the wife 
of a banhrupt and a purchaser for valuable con¬ 
sideration froni the assignees, a» to the wife's equity to 
have a scltleinent out of a fund of ^00/. a year, part 
of her cboMcs eii action; uiid it vvaii estated to be the 
practice of the Jowijoii marriage, that the liushand (they 
being for tlie moat part in trade) tak^s nii ihezeije^s for- 
tunty and gives hrs covonant to restore it with bQL per 
cent, profit^ and that was done fa this case; the settle- 
inent wus, that ia conbideratioa ofSUOO/. stock paid to 
him before tlie marrtago,the husband, J. M^JJa CoHa^ 
covenanted, that his executors, dec. would, within six 
months after his decease, replace to the wife that sum 
with 50^. per cent, profit; and so that ifj during the 
marriage, the husband should receive or become entitled 
to any further sum® orhi^oney in right of his wife, bis ex- 


(c:) Communicaied by Mr. 

Ilod^iQn^ See 14 Yes* 313r, 


where the circumstances will 
be found more fully stated. 

ecutorf). 
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ecu tors, &c., should^ wkhin six months, restore them 
with the like pralit. 

For the wife It was pressed that tlm purdiaaer 
from the assf^rnees must stand liable to the wife's 
etjuity, in the same nmiuicr as the assigneesj or the 
bankrupt liimself, would have been liable; and the 
cases of JiQsx!ll v, Brand^r^ 1 P* Wiife» d58, Won'ail 
V* MurUtr^ and Bashnan v, ibid. 459. note; and 

1 Cox 153,; and Oswdi v. Proberl, 2 Ves. jun* 
were cited, (a) 

h 

For tlie purchastr it was insisted that, independently 
of his standiM!^ in the favoured cburaeler of a puicbaser 
for a vahmble consideration, without notice, be couUJ* 
not be liable, as the assignees had m fact received all 
the benefits That be did not come to the Court for its 
aid (see Bosvil v. BranfUrj ubi sup.), but was brought 
there by the wife and the a'ssigijees; and that in point 
of feet the husband was a purchaser of his wife's for¬ 
tune by the flcttlciuent* 

4 

TAc Master ofihe Rolls. 

Whatever may Ire tlie general e^julty of a wife 
against her husband's assignees, or purchasers from 
them, to have a settlement made out of her chnses in 
action, where the husband is not a purchaser by set- 
llemeiit, and where be, or his asaigriees, or ilieir 
vendee, come to the Court for its aid, tbc wife, in this 
case, can have no such equity, because she has ex- 

(a) See also MUford v. 1 MacM. 3e'2. ; where thi* 

M(/orrf,9Vcs.juiL87. CiifT cu^iy are Cf limed iti a feiui: 

T. 10 VC 5 . (lin. 57S. and eJnborRtp of 

fVright T. Morky, 11 Vos. the pvesriit Masf >r of the 

Btresfordv. Hulk, then Vice-Cl: a a cell r>r, 

X X 2 presdy 
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V. 

SCERA. 


prcssly abandoned it; and by her settlement consented 
to rest upon her husband^s covenant* Where there 
is no such covenant, or where such a covenant has been 
Gctuail^ broken^ the equity would no doubt attach : but 
here the covenant is not to be performed tiU after the 
husband^s death, and he is living. As to the 
that the husband in point of feet has not received or 
become entitled*to this money, that cannot take the 
cuKC out of the reasoning drawn from the settlenient; 
for, suppose lie should again become solvent, and the 
wife was to come to the Court for a settJeraent, be 
could not say then he never took this money. Tlie an- 
Bwef would be, that his estate had the benelk of it, 

and it was his fault or his misfortune, that his bank- 

« 

'ruptcy carried toothers what he would else have be« 
come entitled to. 


Where several 
parties are en¬ 
titled tu bhare 
in a fund, and 
the iihare$ of 
come ure en- 
ruoibcred ^oas 
to render en- 


Tn the same case it was also said, that where a fund 
is to be divided betweei\ several parties, and one or 
more of them, by charging their shares with mortgages, 
annuities, or other incumbrances, have contributed to 
swell the expense of the suit, the practice isi to divide 
the fund in the first place, and direct the Master to 
calculate the costs of the suit, with reference to eaclii 


qubks or other share, and so to deduct them; in which mode of doing 

proceedings each pprty bears his own costs most equally; and so 

necessary with ^as in Mocalta v. JLousada (e), which His Honour 

respect to them adtaowledged, and said it was a good rule. (*> 
which are not 


wanted as to the (a) la Ves. 133 .; where, ( 6 ) Reg. Lib. ISOS. A. 3 , 
others, the costs however, the point is \ not fo* 1147 * b. 
will be appor- noticed. . 
tionedi 


CASES IN CflANCEHY* 


C77 


Afpendht* 

First Seal &fter 

iUlar^y 1 B 08 . 


COVENTRY BENTLEY* (a) 

B ill for discovery, Answer put in^ Exceptions 
taken and allowed. Further answer referred 
back to the Master, who reports it suHicient. Tlie de¬ 
fendant then obtains an order^ on petition^ for the 
costs of the discovery* The plaintiff afterwards moves 
for leave to amende and is served with tlie order for 
costs, subsequently to his obtaining'the order to amend* 
It appeared that thd bill had, in fact, been amended; 
and that the defendant had accepted the usual co^ia of 
the amendments: but, wliethcr before or after the' 
order for payment of costs of the discovery was served 
on the plaintiff, did not appear. 

T’crry, for the plaintiff, moved to discharge the 
order for payment of costs of the discaverj, for irre¬ 
gularity, upon the ground of the plaintiff’s not having 
been served with it, till after he had served the de- 
tendant with the order to nmend* He also insisted 
that the defondant had waived this order by accepting 
the coE^ts of the aniietulirieiit* 

Jlichnnhi contra* 

After a full answer, the defenikut lias a right, of 

■« ^ 

course, to the costs of his dii^covery. They attach im¬ 
mediately ; and, conscqueiilly, they cannot be affected 
by his likeivise receiving the costs of amendment* 
Suppose, after the discovery, the plaintiff alters the 
frame of his bill, and makes it a bill for relief; cun it 
be contended that the defendant, by accepting tlie 


Defendant to a 
bill ofdiscovery 
is entitled to 
the costs of tho 
discovery im- 
nnedbtety on 
putting in a fnEl 
ausvi'er; and his 
right to these 
costs is not 
"waived by bis 
s« bsequently 
accepting the 
costs of ail a-* 
mend men t, nor 
by his neglects 
ing to serve the 
plaintiif wUb 
the order for 
costs of disco- 
vciy until after 
he has himself 
beeiibCiTTCcl with 
the order to a-» 
mend* 


(fi) E>t Tek^liniie Mr* 
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jippeiiftitm 


Coventry 

V* 

llrwTiiiV. 


costs of amend men fj has waived lus right to those which 
lie was crilitled to for the discovery ? (o) 

The motion was refused accorcUngly* 


{aj Jtitderi^ortfi t, 

15 Ves. 348, Aftor 
&ii9wcr tu a bill dit^covciry, 
motion to amend the bill by 
adding a prayer for relief, re¬ 
fused with costs- And) vice 
after answer to a bJJl 


for digcoTCry and relieft mo* 
tion to amend by strikitig 
oiit (he prayer for relief^ aUo 
icfui^ed* Kdfl Choimonde- 
fe^v. Lord Ctinion^ 3 Yes- 


Ifi ihe Kxche- 
qu»r~ 

JtfRc 28 ) 1808 i ‘ HARRIS^!?. CpTTfiRELL. (ff) 

On a bill for f I^HIS case arose on a rule to shew cause why puh* 
ciamlning wit- JL jjeation of the doposltions of witnesres^ taken by 
irt/wrpc- (.ommisHiou in u stilt for perpetuating testimonyj E!;<nild 
riiim held not pass, which, on tlic part of the plaintiff, It was con- 
publication of I<?nded was a matter of course. The pJaiiitifT was de- 
the depo&Uiona visee under a will, the defendant heir at law, and the 
should not bo defendant had failed in ono ejectment brought by liim, 
alloi^ed unless UHide the will; lint he had cutiinienccd a second 

in a strong case* which he now stated by alRdavit Jm intended 

to try at the ensuing assizes* The plaintiff'a bill was 
for a commission to CAatnine witnesses to prove (he due 
execution of the will, and the sanity of the testatrix, 
in perpdMam m mtmoriam; and he laid the usual 
ground, that the defendant hung back, tbreateiiing, &c- 
but neilher the bill nor answer noticed specifically the 
proceedings at law* The commission had issued, and 
under it all the witnesses examined on the former trial 
at law, and intended to be called in the second action^ 
on both sides were examinedt ^ 

(o) £i relatione Mr* Ihdgatrt, 


Daanrej/y 
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Daitjjcrj/y Thampson^ and Pettier^ for tlie defendant, Jfpenfiix. 
reflisled publication, on the ground that was a mere Haha la 
♦xaminntion de bene esae, ancillary only to the suit nt v. 


IftWj and therefore within the general rnle, that the CIottebell 
C ourt never allows publication, unless in the case of 
a witness dying or being incnpahle of attending to be 
examined in chief; and they cited FoTukr («), Ilnrrhon 
(i), Prt^ethfd fle^isler (r), fif v* Gifdkr 

{d)f and Co»« t. Gimj(c), and they urged the great in- 
tonvenicnce and impropriety of allowing the depo'^itions 
to be published, putting the defendant at Jaw in posses¬ 
sion of the plaintiff’s mode orp/oceedirig, iSjc*, and in¬ 
sisted that no good pnd could be answered by alltyving 
the publication. 

■I 

The Solkihr-Gatcudf Ilolfhiy and (for the 

plaintiff), contended, that this was not the case of an 
examination* bene es.'sr iu» chief, being after issue 
joined; nnd that in this casoj (as well as on bills for 
relief) the plaint iff might be allowed to examine die 
esse before Jl^siie joined, on phewing^good cause for 
such examination ; and they, cited the !?5th general 
rule of the court {/) j ri'c* That in a suit for perfecting 
testimony 'the plaintiff oiay, after a certnin delay in 
putting in the answer, have examination de he 7 ^eesse; 
that as soon as issue is joined, there mn^t be a second 
examination, and that, on the return of (hat com¬ 
mission, the depositions taken under it, together with 
those taken de bene esse of any witness whoddied before 

(a) 3 FowL Exchi Tract. (Beame^^s Ord. inChanc. 

147* and the authorities referred 

(A) Kd. NewL 52. et serj. to in note Itfi-) - 

(c) WyntT?ie(]it*71,73,73. *t/) 1 FovU 53* where a 

(d) Tre. Cha. 53 L purt only of tbi$ general lulo 

(tf) 1 P. Wms* 557* And h reforriid to* 

see Lord Orders, 73, 

’ tllpy 
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iJ^nnis 


V. 

C&TTEUELL* 


they could be examined in chiefs ahall be forthwith pub« 
]iHhed(a); and relied on the practice^ insisting that 
publtcalion of depositions, taken as these were, is a mere 
matter of course. As to the particular inconvenience, 
they put the case of a witness dying so near the time of 
the trial at law as to make it impossible to pray publi¬ 
cation afterwards, and the case of a contract tor sale of 
the estate, the purchaser objecting to complete it while 
the cloud hangs over the title, but willing to take it on 
seeing the depositions^ 


The Court seemed ni'jcli disposed to refuse the uppli- 
catiop : hnt, as it was considered a^iew and imj^ortant 
poin t of practice, it stood over, in order that further en- 
*jujry might be iimdo, ^ 

C a All A M B. took a material distinction* i Ic said that 
great confusion had ariaer* (whicli was adnSiUed on all 
sides) between three distinct objects; first,examinations 
deifcneesse; secondly, examinations on a bill merely 
to proven will/fer ond, thirdly, cxaminatioinj 

of witnesses, on such a bilbas the prc^orii^in perpetuant 
rei memonam^ 'ivbich obtain on wills and deeds*, on 
modusf^^, on legitimacy of marriage, As to 

the first, they are not published, but by consent, or 
on a strong case being made* As to the second, they 
stand on a distinct ground, because none but the sub¬ 
scribing witnesses are examined, and they arccxainined 
to the question of sanity, merely as iiicidenlul ; and 
there publication la cf course. But as to the third, he 
thought none of the cases or dicta applied to it, and 
that if publication had been usually allowed, it was sul> 
nlentioi and the question never discussed* That the 
danger of piif>lishingsuch depositions as the present is 

(^) The Court censure^l matiner in which this article 
the iuacn^rate and confused i» worded* 


4 


very 
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rery there being no limils aa to the points to 
^hich the witnesses are to be examined: and therefore 
he thought that it is matter for discretion in the Courts 
to allow publication^ or not, according to the case mode^ 


jfypendtx^ 


V* 

CoiTEaEU* 


On a subsequent day the case was again mentioned, 
and the Court refused the publicution* ^lacdontild C, B* 
fitatod tliat precedents had been searched, and none 
found in point to support the pubUcalton; and that, on 
consulting the Lord Chancellor, he was of opinion it 
should bo refused iji this case; w^ith wliich ail tlie Court 
concurred. 


HIBBERT HIBBERT, <ff> 

Jtug. 6. 180B. 

T ESTA^rOTl devises his veal and personal estate Testator directs 
to tbui' persons, upon certain triistts* lie alsoap- that ap¬ 
points them his executors, and directs, that upon hja pointed re- 
death, they shall institute a suit in Chancery, for tho 
purpose of carry ing his will'into clfcct, under the di-* „ estate 
rectioii of the Court By a codicil, dated a short time seised 

before his death, he directed that his friend, Ambrose ofaorealesUtp, 
IJumpfircj/Sf should be appointed receiver of his real except an estate 
and personal estates, and expres^soJ, in strong terms, "i the West f/i- 
bis opinion of Iluniphrej/s^ adding, that he made this having by 

apyointmeut for the sake of beuefitiug Ilumphret/s in wiU directed 
* ^ ^ ^ ^ I I I ^ money 

a pecuniary point of view. He also directed, that ijejpTGstcd. 

Ilnmphrf^s should bo the solicitor for all parties in the purchase 

cause in Chanceryi of lands in 

England^ 

A. appointed manager uf^lie fTcJ India estate, upon entering into 
a personal rccogm^ance to account for the produce. 


(rf) Ex relatione Mr* Simp- 
kimon. 


(fr) ilhnTff f, Eittie^ \ Ves* 
jun, 130* 

- The 
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Tile only real estates whicli the testator died seiaed of 
were situated in Jamaica^ though he directed 40,000/,, 
part of the residue of his personal estate, to he inreated 
in the purchase ofknds in England, to be settled to 
the same uses as his real estate in Jamaica* 

Upon the testator’s death, a suit was instituted In 
Chancery, in whiph Iltmphre^s acted as solicitor for all 
parties, 

30,1808, 'Jhe cause was set down by consent at the Rolls, 
when His Honour appointed //wmjj/irrys^ consignee ofthe 
Jamaica estates, and receiver of the personal estate di- 
rect_c(l to be invested in the piircHase of real testates. 
He was not, however, ordered tp give security ; not 
even his personal recognizance. All the cestui que 
trusts were infants, 

t 

Two of tlie trustees afterwards brought a petittpn of 

re-ltcaringj by ivhicli lliey contended, that Jlumphrer/s 

ought not to have been appointed consignee, and that 

he ought to have given security like other receivers, 

* 

Sir A. Piggott, Hart, and Cooke, for the petition, 
contended, that it could not have been the testator’s 
intention to have appointed Ilumphrrj/s consignee. How 
can a solicitor be fit for such an ofiice? A consif^nee is 
in fact the person who receives and sells the produce of 
the estate; who sends out supplies, &c. In sliort, 
he ought to understand thoroughly the nature of the 
JVeH India market. It must rather have been the in¬ 
tention, that he should receive the rents of the estates to 
be purchn^ecd in England* At all events he ought to have 
given security, at least^his own personal recognizance. 

i 

Sir SamuelEomilip and Wcik^/cll for Humphreys* ft 
' is quite clear, that the teatator intended 

* should 


68 ^ 
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sfiould be consignee* The testator had no real estates, 
except those in Jamaica^ thereibre no other real estateH 
to which this word can attach. What, in fact, is the 
difference between the terms receiver and consignee ? 

None. The former, at least, necesearily includes tho 
latter. Even if Humphreys h an unfit person, the 
testator has expressly appointed him* As to tlie point 
of security, there is no inatance of tli^ Court directing 
security to be given, where a receiver ia appointed by 
the testator. 

Sir /f, Ptggoiif in reply* The testator was a TFest 
India iQlanter* Is it probable that he vrould have ap¬ 
plied the word receiver to these estates ? This word is 
never used in the Wtst Indks* If he had such an 
opinion of Ilumphrty$^ why not appoint him consignee 
during his life ? He very properly employed fVest India 
merchants, Who are clearly the proper persons* 

Thti Master of the Rolls* jiug,5j 18DS. 

This argument would havo considerable weight, if 
the testator had died seised rtf other real estates. 1 must 
either strike out these words, o r admit the construction 
contended'for by Humphreys. There U, indeed, no 
other sense in which these words Receiver of my 
real estates,*^ can attach. As to security, he need give 
none, except hia personal recognizance; which ought to 
have been directed by the former decree, lie not being 
appointed by the Court, but by the testator^ him self. 

Order, that the former decree, dated the 30tli of 
March ISOB, be varied, ao far as the same directs that the 
appointment of Ambrose Humphreys lO be receiver and 
agent of the real and personal cstatee of the testator,shall 
be without hisenfering into the usual recognizances, with 
sureties in like cases required by this Court; and, in^ 

* stead 


m 
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HisMax 

tJ. 

illfiB£ILt. 


Juljf 3 ^ 1300 . 


Bequest of 
stock to go. 
Teraoient in 
oxoneratton of 
the national 
debt.” 

Directed to 
be transferred 
to such person 
as the Klng^ 
under fais sign 
manual, shall 
appoint. 


8tend thereof, that siicb appointment be upon his enter* 
ing Into hifi own I'ecogni^ance, to be approved of by the 
said Master, duly and annually to account for wbat he 
eball receive in respect of tlie said estatesi, as such re* 
ceiver, agent, and coneignce, and pay the same as tlib 
Court hath by the said decree directed, and shall here¬ 
after direct; and, with the said- variations, that the said 
decree be afHrmqd, Costs of re^liearitig, as between 
solicitor and client, to be paid out of the testator’a es¬ 
tate ” llcg. Lib. A. 1807. lb. 1327. 


f 


NEWLAND t;. ATTORNEY-GENERAL 

and Others, (rtj 


r r the will of Abntfutm Newlandy dated Mai/ 2,1799, 
was a bequest of stock “ to Ills Majesty’s govern¬ 
ment in exoneration of the nalionul debt/^ 


The Lord Chancellor directed It to be transferred to 
such person as the King, tynler his sign manual, should 
appoint. 


Nszi^iaml v* CYfir/'and Others, On further directions 
J^uli/ 17, IS09. Ordered as to” tlio several stocks 
therein mentioned, and as to any interest or dividend 
which shall accrue due on the same, previous to the 
transfer hereafler to be directed, the same to be trans¬ 
ferred and paid to such person or persons as his Majesty, 
by his sign manual, shall think fit to nominate for that 
purpose; and any person or persons who shall be so 
nominated is or arc to bo at liberty to apply,” &e* as 
advised, R6g. Lib. B. 1808. fo, 1214. 


(rO Ex relatioue Mr. Sinqtkinsvn^ 
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HOLLAND (Infant) and Another PLAiNTirpe, 


ANI> 

HUGHES and WIPE - 


Defenbants^ (a) 


3% 10, lft09* 


"F^^JLiLilAM IIOZtLiANiy^ of Calcutta^ by his Testator in 

will, duly executed, &c., gaue, devised, and bequeaths 
bequeathed to Hebecaty his wife, 50,000 sicca rupeen, ^ sicca 

for her life, to be raieed out of the bulk of Uis property; to Uia 

and, after her, he gave the said principal money to be 
equally divided among hfs childi^it by his said wife, ^^hia^hUd 
who shq^uld survive^ler; and, for failure of chiyren, and appoints his 
to his said wife absolutely. And, after giving several eiecutrii, 
other legacies, he gave, &c. all the residue of his estate,^ who inrests the 
real and personal, to his wife for life, and after her money on h~ 
death to his children, ns before; and appointed his acciinties, 
.wife, and Samuel Holland (one of the piaintilfe) his ex- 
ccutrTx and executor, and guardians of his children. interest and 

afterwards 

The testator died* leaving bis said v^ife, and only one comes Co Eng~ 

child (the infant plaintifT) by his marriage with her. gland with her 

The wife alone proved the will in Indian and collected child, an 

the estate, and, after retaining the legacy of 50,000 sic. ^ 

rup. (which she placed out at Interest In India) and, 

after payment of the testator's debtj?, and the other ie- ,^ ’ 
* * , , , * 11 1 that the widow 

gacies given by his will, invested the dear residue, 

amounting to 100,000 sic. rup. in bonds, the in- pcJiable torc^ 

terest of which, as well as of the 50,000 legacy, she re- fund the excess 

ceived to her own uiie, and afterwards came to Eng’ inffl^st re- 

iand with her child (the infant plaintiff) leaving her ceived by Iter, 

«gent ia India to collect and receive any outstanding Iwyoud what 
" • the legacy 

would hare produced if iavested la the funds, but ordered, tlie 

money Co bo roEoUted to Efigiand^ and laid out in 3 per cent* annuities* 


(n) Ex Tttatioae Mr. Shadtocll- 


property 
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Holland 


V. 

Ruouei. 


property of the testator’s there, and to remit the in¬ 
terest to her in England, The other plaintiff fwho 
was the executor fiaioed in tlie will) proved in Eng^ 
land^ and instituted this suit, in the names of himself 
and the Infant, against the widow (who had subse¬ 
quently married again) and her husband, for an ac¬ 
count and administration; to have the amount of the 
property ascertained, and all outstanding parts of it 
called in and remitted to England.^ and laid out and 
invested under the authority of the Court. 


It appeared that the 50,000 sic. rup* legacy, and also 
the Residue of the estate, so far as(t was collerted, had 
been Invested on securities, yielding a rata of interest 
* much more considerable than that afforded by the pub¬ 
lic funds of this country; and, upon the question Ixilng 
now raised, his Honour, the Master of fhe^Rolls, was of 
opinion that the vridow Was not compellable to Q^hind 
the excess of the interest which she had hitherto re¬ 
ceived, above that winch would have been produced 
had the property been immediately invested in the 
English funds, but tliat'the infant plaintiff, being in 
this country, had a right to have the property remitted, 
and invested in the 3 per cenfj., in the name of the 
Accountant-General; which was ordered accordingly. 


OrdcT^ The uiiual accounts to be taken, &c. The 
defendants to cause such part of the estate as remained 
in India ,to be remitted to England, The Master to 
ascertain bow much of *3 per cent, consols the sum of 
50,000 flic, i’up, will purchase; the same to be pur¬ 
chased accordingly with a competent part of the estate 
remitted, and to he transferred into the name of the Ac¬ 
countant- 
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COun tan U General, m trust in tlie cause; the intefcat 
thereaf to be paid to the defendants during the life of 
the defendant, with liberty to apply* Further 

directions reserved* It eg* Lib* 1803, A* fo* 968* 


ATTORNEY-GENERAL tj. NICHOL- (a) 

I NFORMATION and bill for i.njutictloxi, to rostratn 
defendant from proceeding in a building which ob¬ 
structed the ancient lights of a house belonging to the 
Scottish corporation. 

The relators had cpmmcnced an action at law, and 
now moved upon afHdavit’ for ^u injunction, before 
appearance, and without notice* 

I 

?*'^iinction granted, till answer or further order; 
the Lord Chancellor being of opinbn, that the action 
commenced made no difterence ; nor did lie order the 
relators to discontinue their action, although they oflbrcd 
to do so, if necessary in order to entitle them to the 
injunction* (6) 


(a) Eic relatione Mr> 
lUason* 

(t) TJio iiiJudctioD was af¬ 
terwards dissotred, on de¬ 
fendant undertalsing, If the 
verdict at law should be 
against him, fo rctnoTe the 
injury* AHometf-Gcnerai v- 
Nichol^ 16 Ves* 3J8. 

In The Atiorney-Getter^il r. 
BerUham, 1 Dkk, ^77* (3cc 
Rj/derv,BeRihamf I Vcs*543*} 
on a motiou for an injuuctioii 


id restrain (he dereiidaiit 
from building so as to ob¬ 
struct the Lights of the jc- 
lator^s houses, it was ordered, 
by consent, that* the pardeis 
should proceed to trial tii an 
action to be brought againsi: 
the defendant; and an ici- 
j unction until after the trial* 
See, also, The 

ncfai V* Doughtyj 3 Veg, 453* 
And CMk V. the next 

case* 

2 


OST 

Afpendix* 

IIolcano 

tf* 

Huoues* 


Jafy 15, IBOQ* 

Injunction 
against ob¬ 
structing 
ancient lights 
granlotl ou 
aiTirlaTit, before 
appearance, 
and without 
notice ; the 
placntifr IiaTing 
also comtneuced 
an action pre¬ 
vious to hliitg 
the bill* 



BBS 


CASES IN CHANCEHY- 




Atiff* 10 | 1810 ^ 


CHALK r. WYATT- (a) 


Injunctloa 
fore answer to 
prCTent irrepar¬ 
able mlscblef, 
defendant hat* 
ing pietiously 
established his 


~F^ Al^tt moved, upon certificate of bill ^led, and afE- 
J-1 davit, for an injunction to restrain the defendant 
from digging or removing any earth, stones, shingles;, 
or beach, from wr immediately under a bank belonging 
to the plaintiif, which protected his lands from the 
inundt^tions and irrupt'^ns of tlie sea* The land was 


right at law# situated in the parish o{]\Timter^ in the bland of Sheppe^. 

It appeared that the^defejidant had, soinctiLne s;ioce, 
remeyed some land or stones from t/du bank, wtu^rcupon 
the* plaintiff brought an action of trespass against 
,liim; the defendant justiiicd in *tlie action, aa lord of 
the manor i but the Jury Ibuud a verdict with damages 
for the plaintiff- The alTldavit further stated, that the 
defendant, iievcrtliclcss,f had again begun to removes 
earth and stones from the bank; and that if he was 
permiltcd Co continue so to ilo, the plaintifT^s lands 
would he exposed to iueviCable InundatitAi, as this bank 
formed their only protectK>n from the sea# 


The Load Chascelloa 

Granted Cho application, in consideration of the irre¬ 
parable injury diaplamtilT was likely to suj^tain- He 
added, that he would not, however, liavc grantetl it, 
if the plaintifi' had not previously established his right 
at law- (ft)' 

Injunction awarded to res)train defendant, bis 
agents^ aervants, and workmen, and all other persons 

(fl) Ek relflfiotie Mr. iSfmp- ncrat v. Nkhol^ (the lait 
kimon. ca5e) and tlie refercitcesi 

(6) See The AtiorneymGe- 

* 1 


em- 
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employed or concorned for, oton (be port of defendant 
from rcioovingj See, any iurther quantities of, &:c* from 
offtlio said premises^ or any part thereof, until answer 
or further oi^cr/^ Reg, Ltb* A.^1809, fo, 794* 


jf/jpcndixt 

CtiAtJi 

tr* 

W f ^TT* 


POPE V* WfllTCOMRE. («) 

C////yJ7JJ gave ihe residue of Ida osLite 
and effects to fiis wife, Aj/ir/y C/ii/da^ for lifcj with 
rcmahider to his son,*/, ChUde^ ahsolately^ jf he should 
attain twer*ty*oj»e; but in case of his s^ori^K death hefore 
twenty^and wi4hout issue, tlien he gave ctftaiii 
legacies to scjtne of his relations - and he ilirecLcd his 
wife to dispOfie of tiic reaidn^* anioiigst Ills the testa tores' 
relations, in such manner as &hc should thiuh lit. 

' 'I'Jie son died under twentyAniej and without 
in the life-time of (lie testnior. 

A 

After the tcshitor’^ death, itic wite appointed this re¬ 
sidue to a nafural son ofom^df the lesiator’^s nephews, 
and to otlicr pei^sons, who were ivhded to the testator, 
but not Ills Aext of kin* 

At the time of the (csfalor*n death, his next of kin 
wcTuMfH Cftlidc^ Ills half brother, and and 

Jofm tmicombf, t)ie sons of a decensed sister* JVi^iwns 
<iud*7o/i» tVMtcomlfe both died in the lite*tiine of the 
wife* 

At the liearlng, the usual accounts were dlrec/cd, and 
the Master was directed to (inquire wlio were tlie tes¬ 
tator’s next of kin at the time of his deniJf, and who. 


Rolls, 

Jul^ 14, IrtlC* 

Word “ llela- 
tions/' ina.wiil, 

I mean^ next flf 
kJiu^’ lic^iiest 
of ro^ifitfC tft 
t(!S(alor’^s wife 
for life, With ft 
•clireclioTi to dli* 
[P 0 ! 3 e of the re-^ 

ftiduo amongst 
’ iti 

such uiiinner 
,^lio should 
lliiuk lU. 

Apiuiriitmcfit 
l(( rcUliiOii!;, not 
helug iiG.\t of 
Uio, vijid, und 
lh(j tcsiduc de¬ 
creed (O lj[' 
di:^tdhuted 
junuiig^t thosG 
u Ilu wore ud.vt 
of kit^talho 
li>s!L(!or lit the 
time of fdi 
ilcftfti. 


(n) lii relfttione Mr* SitfipK\h7fr>n. 

VoL.IIl. Vy 
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jippendiXf 


Pope 

p. 

WaiTCOMBE. 


at tlie time of the death of Mary Childe^ and whether 
the appointees of Mar?/ C/iifde were within any and 
what degree of relationship to the testator* The Master 
reported as above; .and the cause came on lUts day 
upon further directions. 


Hart and Wj/att^ for John Childc^ contended j that the 
wife could onl^ appoint to the next of kin^ and that, 
the appointment being bad in toto^ John ChiUic was 
entitled to the whole, he being the only next of kin 
living at the death of the wife; and upon this last 
point they cited IlaVdhig v* Glj/n (a), and Cruw^s v* 
CoLuan. tjf) 


Simpkinsen^ for the rep rose dtatives of Thomas and 
John Whiicombcj agreed, on the first point, and cited 
Edge V. Salisbury (c), and Hands v. Hands* (d) Tlic 
Court always construes relations to mean next of kiy, 
except iti those cases wliere a power of selection isgivcii; 
and there h no instance of the Court ex tending the rule, 
except when the testator gives the po\m of appointing 
to “ such of his rclntiojfs as it shall think fit/* or uses 
other words to the same cn'ecl* licrc no power of se¬ 
lection is given, Mrs* Chitdc had only the power of 
fixing the proportions in which the next of kin were to 
take* The residue, therefore, vested in tliose w ho were 
the testafor'^a next of kin at the time of his death; though 
in uncertain proportions, (c) TJio cafici^cited in favour 
of the half-brother of the testator apply only where a 


(a) I Atk. 469 . 

(^) 9 VeSiSlS. See fVright 
V* Atk^ns^ 7 Vea. 2b5* 
19 Ves.^Qfl* 1 V.& B. 3J3, 
Fortes T. jJaU, ante, p* 437- 
(0 Amb. 73 . 


(fO 1 T, R. 437. 

{e) Hands}?. 

et vide Hayticr v* Mozstraj/^ 
3CrD.^34* MastersvJIoopcr^ 
4 bro. 207. Doe v* Lawsofij 
3 Jkst, 278. 


power 
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power of adection is given, and the person to whom 
Uiat power ie given dies without having exercised it; 
but here the interest vested. 

Toiler^ for the appointeea* 


Appendix^ 


POPF 

WuiTCQjwnt* 


The Court was clearly of opinion with Simpkinson^ 
and decreed accordingly. One moiety to go to John 
Childcf and the other to flie representatives of Thoriins 
and John Whiitimibc. 


Dcclarcj That the will made By the testatrix, Mar// 
Childe^ i# not a valid appointment ofthe residuary estate 
and effects of the testator. 


• [Reg, Lili, 11. 1809. fo, I535,J - 


‘ * ‘ GALLINI t, NOIlLE.(rt> 

S IR Jolm Gallini devisee certain real estates to trus- 
tee!} to bd sold, and directs the money to be pro* 
duced by the sale, to ho applied in the same manner 
as his residuary personal estate. He then gives certain 
legacies, anti diracts hm residuary personal estate, and 
the money to arise from tlie sale of those real estates, 
to he Applied in payment of his dohi^?, ami the residue 
amongst hiit children equally, lly a codicil not duly 
executed according to the statute of frauds, he revokes 
the reaiduHry I^equcst amongst his child re it,'and gives 
the residue to his two daughters. It was attempted io 


Rov.rs. 

DevUa of rent 
to be 
sold, and the 
produce applied 
ill the iianie 
manner aii tbe 
rC'jidue of tli0 
pcr^onjil cstnic. 

Codicil, not 
executed so -as 
to pass rQal 
Citiiti>3, riJvok- 
int; *iiu bcqui^vt 
of Ihc \ 

^ nnc« not r.P.xi. vv j:! iL= to the rr I. 
Uequest of all tins Icsliitof’s ia thf' i f hrM 

to pass stock ill the flinch, testator Iraviii^ hi,d :!,hi v fwA in life 

l5Ftrik. 


(if) Ex rfhtinnc Mr. 
Y )• S 


be 
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Jppendix. 


Salluii 

tr. 

Noble. 


he argued for \m heir at that the real estates re^ 
salted to him^ as the testator had rormed one fund of 
the produce of the real and ptraonal estates* 

■* 

But the Court field dearly^ that the bequest of the 
personal estate only was revoked, and that the will was 
still in force with respect to the real estates. 


Another point was made upon another part of the 
will. The testator bequeatlied all his money in the 
Bank of to hw daughtera. It appeared that 

he never had money In the Bank^ but was entitled to 
soni'i cenls, and 5 per cents. Bank annui^i^s. 


The Court ]icl:l,Jhat the Bank annuities passed, 

I 

though the testator had certainly expressed himself very 
Inaccurately; and compared the case to that of an in¬ 
correct description of the intended legatee, and to thp 
case where leaseholds have been licit! to pass umier a 
devise of lands, there being no other property to an¬ 
swer Uie description* 


Dctlarcj That the will of the testator nought to be 
estahlishedj and the trusts thereof pcrfonneii, so far as 
respects the real estate* And that tlie plainlilTs, by 
virtue of the bequest of all money in the Bank of 
Erigla^id belonging to the testator, are entitled In equal 
moieties^ to the sums of ——— 3 per CC7H. reduced 

annuities, and- b per ccnl. annuities, standing 

in the testator^s name, in the hooks of the Governor 
and Company of the Bank of Engi/ind* Defendant to 
transfer the same aiAordingly* Keg. Lib. A. 1809* 
fo* 1373. . 
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j^yiendix. 


KING V. nURR. 

i 

■ 

T he bill stated tliat tlio defendant, being; deslrona 
of marrying some fjcrioti of fortune, applied to 
the plaintiff to inCrodiicc liim to a worvaii of that de¬ 
scription ; that thii pluinlitf agreed so to do; that he 
accordingly gave many sumptuous enterluininents, to 
wliLcIi he invited the defendant, fogcilier with varioUEj 
women of reapertubflity and fortune ; and that the de¬ 
fendant uhdertouk to pay the expense of these eij(er- 
lainmenH The bill also stated various letters fmni 
the defendant to the plaiutifl', by which it appeared, 
that the defendant had it in his power to marry either 
of the woiijen so introduced to him that he pleased to 
select. It i]i£n proceeded to ^tate, farther, that tfic 
plairfTnf had commenced an action at law to recover 
the money expended in tliesc eiiterfaijinierUsj, and 
prayed a discovery in support of f^uch ^action. The 
defendant demurred generaHy* 

The Lonn. CjiA^NUnLioa, 

Without hearing the counsel in support of llie de^ 
murrer, allowed it, and said he would not give any 
as!^i$tancc In support of sitdi an aclioUi 


Au^, 0, ISIO* 

Demurrer to hi 11 
□f discovery iu 
support of an 
artinn to recover 
the CYpenses of 
entertPiinmceU 
given by the 
platiUifl' under 
an ugrccnieiiC 
with (ho de- 
rciiUant to In-, 
Iroduce him to 
a ifoman of 
fortune, with a 
view to inar- 
rjutjo, allowed. 


Demurrer io discovery allowed* Tlcg, LiU A, iSOfk 
I’o* 
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Rolls, 

Jtiljf 4p ISll. 

Purchaser ttot 
to pajr I [litres t 
on the dFpof;it, 
CTCn Adhere he 
has rendered a 
suit necessary 
by refusliiE; to 
perfoim tJio 
contract on the 
ground of an 
objection to 
the title^ 'whicfai" 
could not bo 
supported. 


BRIDGES ROBINSON. («) 


^ CONTRACTED to sell to by auctton, B. 
-c-I■ pan! a deposit to tlie auctioneer, and tlien re- 
fused to ct^uiplclo, alleging that the title was bad. yt. 
filed his bdi, and it xvas found he bad a good title, and 
Ji. was ordered to pay llio residue of his purchase- 
money, With interest, from the day on wlilcli^ by llio 
terms of the contract, "it ought to have been paid, to- 
getlttr with the costs of the suit. ^ 


On petilionj day pfter Easter* Term, it was prayed^ 
that the minutes be varied^ by dirocting intereRt to lie 
paid on the deposit, on the ground that, as i^/s con^ 
duct rendered a suit neee&sary, the deposit was lockoi] 
up froni during the suit. 

Sir Samitel 'HomlU^^ and Shadwcll^ for the plaintiff 

Joltmon for the defendant, 

11 13 IIoNoxrn took time to considefj and, on the 
petition day after Trimfi/ Term, ISlf, gave judgment 
that A. was not entitled to interest on the deposit. 


Afteritard=i, on motion hy Johmon^ on behalf of the 
defendant, it was ordered, that the minutes of the de¬ 
cree; should be varied, and beus follows. 

Decree, That the\igrcement in the pleadings men¬ 
tioned be i pccitlcally performed, Itcfer it buch to 

tbo Mailer to compute interest on tlic remainder of the 

(a) Tk rela^tione Mr. Simpkinmn* 

purchase- 
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purcbaEC-moiiey (after deducting the deposit)* Tlie dc- 

tcridant to pay iho sum of -, (remainder of the 

purchase money, after deductingtis albrcaaid,) with in¬ 
terest at 4 per rent,^ fi-otn the ■ — day of-- 

(the day on which the pure ha sc-money ought (o have 
been paid according to the terms of the contract). 

llcg. Lib* 1810* A* fo. R4L 


Appendix* 


Bridges 

V* 

IICCINSON. 


t 


URODIE V* BARRY* (^J) 1811 , 


T his was tUc case of a devi^st? to four persons, (do- Receiver ap- 
feudants,) thejr heirs, executors, iSi:c., of iJJ the pointed, be/oro 


testator’s frecholtl and leasehold estates, an<l alf his 
works, stock in trade,*&c*, and alj his personal estate* 
and eifects whatever, to hold, according to the iiaturo 
of the estates resj^ectii^ly, upon the trusts in the w'ill 
Jiientionod; und tlie testator appointed the same four 
persons his executors* 


ariSTver, In a 
Ilf a clerifO 
to four trustees'^ 
of whoin twn 
tlcdlncJ to net; 
ait parties being 
btifurc the 


Court, cind 

Two of the Tour only proved the wdfj; btit the hill consenting. 


charged that all the (bur (patlicuiarly those who had 
proved) possessed theninctvesof the pei^onal estate, and 
entered into possession and rec(?ipt of the real estates; 
therefore praying (among other things) an account, 
and a sale of the real estates, or of so itiucli as should 
not he necessary for carrying on the works in the hill 
mentioned j amHhe nppoinfment of new trustees, in 
case of any of the four refusing toad, niid iif the moan 
time a receiver* 


(Jpou a motion now made, to refer it to the Master, 
to appoint a proper pei son tc/ he receiver, with tlie 

I 

Ex relatione Mr. (Viijyj- cd on ntlier pointy, \n 
ii-in^on* See tills ra5p report" k' Bpiim. !Jfj* 1'27; 

* usual 
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Bauu¥> 


uaunl directioiin, it waa allej^cd that all the dcfcndanttf 
had appearedf but that no ansirers had yet been put in, 
and that the two defendants who had not proved, de¬ 
clined to act In the trusts of the wilU 


Sir S, Romtlhy and Clasort^ in support of the motion, 
roforred to a late case of f}eaui?iafti v, Bc/inmatU (rt), 
in which it was ‘Stated to l>e settled, that the Court 
will, upon the application of all parties beneficially 
interested, appoint a receiver, when any of the trustees 
refuse to act, 

for the defendants, (the acting trustj^s and 
executors) j 

‘ Shadwefij for the deiendqnts, (trustees nnined in the 
will, who declined to act) ; and 

Johisorr^ for the other defendant^:, bejK^ficially in¬ 
terested I ^ * - 

Severally consented to the prayer of this application. 

* 4. 

The Lonr> CjiAMCELLon, upon the authority of thr 
case cited, made the order accordingly. 


Ordered^ That it l>e referred, &c*, and that the lic- 
fendants, (tlic acting trustees and executors,) or either 
of them, may be at liberty to propose thcnieelvcs or 


(rtf) I have not her-I ahls to 
hed this ca.^e in the Uegi&tcr’^ 
hook, upon the "point here 
metifioncflj But see il/rf- 
cidJey^Pultjertqfl^ I Ves. & li. 
IFO—where the Lord 
Ciiancellor says, With re¬ 
spect to appDiDtmg a re- 


dfiiTCr before answer, (he 
cases where the Court haii 
refused. It turned upon thist 
that the party applying for 
the yppointmeiit could nut 
state that ho had, strjetly 
speaking, an ef|uUaMe title/’ 


him self 
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]iim«eirto be such receivers or receiver. The Master 
to approve of a reasonable salary to be allowed for the 
receivershipi upon proper aecurityj &c, Ldb, 

A. 1810 . fo. 485 * 


Appendix 

llaoDiE 

V* 

Bill ay. 


LLOYD r. PASSING! I AM 


181L 


I N this case a motion bad been made by the plain- Motion for n 
tid'd for a recGiver, aupporlecl by aMldavit.^ of cer- receiver, 
tain faf.% alleged liytlw l»!ll, 'vliich bill wiH rlcnutrred 
to as lo so miicli as sniiglit a (l[! 4 covei'y of the facts III ®^''lciice^ 

vjiiestion. The defeiulantH being in posseasion tinder been 

legal tiflOj the motion was refused^ upon the ground board, refused, 
that, although “ cases of fraudj combined with danger 
h” ^ the property, might aristr, as to wbicli a Court of 
Equity would interfere upon aflidavits,*^ yet the 
Court always reluctantly interferes agiilnst the legal 
titlOj and only in a case of “fraud clearly proved, 
and of imminent danger if Hic intermediate possession 
should not bo taken under the cave of the Court.’'(fO 


The niotioii was now renewed, upon the eIVcct of the 
evidence that had been taken in the cause. ( 5 J 

The Lord Cii^nocm-ou. (e) 

Do you, Mr. Ilichfmhj or does any gerdleinan at 
the bar, remember an instance of a molioji for a re- 

fa) Reported l5Vfls, SEJ*, (&) Sec the ptffirt of this 
where the ci reams tan res of evidj?nce, Cooper, 155, 4(,, 
the cirse ore stated. And see wheic the case reported 
Maguire v- AUen^ I Ball & upon, the hrarihg. 

Beatty, 75, and references (c) Bx relatione Mr. Rose- 
In the note, p. 7ti* 


cciver, 
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Jlfpenfiii* 

Llovi) 

VAmuCHAK, 


c^iver^ upon the effect of the evidence in a cause, be^ 
fore hearing ? I cannot entertain such an appltcation 
without hearing the cause, aa it would be a general 
mischief to grant it ! should have a liundred similar 
mottonfi ill the course of next term. 


[Liberty was given to mention it agi^in : Initl do not 
Lear that the application was ever renewed,} 


IQ] 1 

The ATTORNEY-GENERAL, 1 . nROOgE.(tt) 


A decree by A DECREE having been pronounced upon de- 

default having Xl- (liultat the hearing, fi motion was now made, on 

been made ab- defendant to discharge the order for making 

solute, the pro* a dpy to slicw can ft* against the 

per course to 

set it aside h 

K tlefauit. 

by preseutuig a 

petition for a * * . , 

rehearing, A LcidcA and Eda^ards^ in ^upport of the motion, cited 

mfiiUon to dis- the case of Vo7i)/cs v- Young, {b) 
charge the or¬ 
der to make ab- Sir Sftmucl and contra, 

soluto, and for 

ThcLtOTlD CilANCELLOlt, 

Referring to Cirnninghfim v, (\tnniiigham (r)^ ns re¬ 
ported by and A7ffjrty v* therecjtcd(^)? 

■4 -B -i 

and to the case of Ifankwil:^ v. OcnrrrfCf ), in the same 
book, £aid that he thought it would be more fit to 
rehear the decree, upon terms, than to di^harge the 
former ofider; and accordingly directed that leave 


a day to shew 
cause, refused 
accord mgiy. 


decree nisij on payment of the costs occasioned Oy iiis 


Ex relatione Mr, Rose. Sr C* 

(i> Ves, 172, 00 Ched 1 Dkk* 115, 

(t) AmbL 89, 1 Dick, V15. ie) 1 Dick, 109, 


f-hould 
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m 


should bo given to present a petition for that pur¬ 
pose. («) 

Order^ Defendant to be liberty to present a pe¬ 
tition to rehear the cause, iipoji such terms as should 
bcjnst—tlie same to come on in the regular coui'se 

with die cause petitions, ileg* Lib. 1810. A. fo. y20. 

* 

(ffl) A, petUion w;i^ after- lipweTCr, the ^rdund upon 
wards presented according- which the jiresent application 
Ij. Atiomejj-Gciteiralv. was refwscd is iiot correctly 
BrookCf IS wherc^ stcifcd. 


jippemiixt 

Attoritet- 

General 

OaooKE. 



The Dowager Lady SUFFIELD, - Plaintifi? 


AND 


KoI-L 5 , 

Feb, 24^ lgJ3. 


Lerd SUFFIELU and Others, Defestdants. {«) 


B y indentures of lease and rclcascj and tinc^ (24th Coronant by 
and 25tli Murckf the late Lord Sicffkhisind hu^biiiid, in 

the present plaintilf (his Lady) settled the moiety of ^‘Jnsidemtion 


certain estateg of Sir deceased, of wliicli ^ 

the plaintW was seised in fecj as one of his daughters ^ , , , 

‘ " ney oi uii ehiELle 

and colicira, to such uises as they (Lord and Lady of th^ wife,) 
Srifficld) slkould jointly appoint; and (subject to such wilhiii two 
appointment) to the use of Lord H>>^ire/f/(llje husband) ycEirs to coovey 

for life; remainder to Ida wife (the plamtiif) for life, hinds in the 

■■ comity of N, of 

the Talue of such purcliase-moiiey, by uay of setUement. ■^iJie husband 
haTjng died without performing the covciimil, performcmee of the same 
decreed, .igaini^t hU represcutad^ps, by layiujLf out in the purchaso of 
land so to be settled a sunj ei^ual the pccsent value of eiilntos in JVl, 
which (at the time when the covenant ought to have been performed) 
would have been worth the amountof tl^e purchase-money, with interest 
at 4per ceni* from the death of the coveuautor. 

(d) Ex relatione Mr. Sf^adteeiL 

1 with 


purchase mo¬ 
ney of ail e^tELte 



700 


CASES IN CHANCERY* 


Appendix^ with rcmamder to the children of the Tnarriage In strict 
settlement* 

Downg^r T^dy 
SCTFIZLU 

r. By deed of appointment^ (ISth Jud€^ 1773,) Lord 

1/1. ^urfiELu, Lrady Suffteld executed the power reserved to them 

by appointing a part of the said moiety to trustees for 
salcj and upon trust to pay the purchase*money to other 
trustees therein mftned for snrh uses as they (Lord and 
Jjady should joltdly appoint; andj in default 

of appointment, to invest in other hands to be settled 
to the uses of the /irst mentioned indent iiroij* 

h 

By iK^other deed, (97th J774,) Lord aniLady 

in execution of the power last reserved^ to 
them, appointed the sums of 18,7501^., and IjOO/. (pur- 
chase-motiie^ arisen from the sale) to themselves for 
their own use* 

f 

p 

m ^ ’ 

And by indenture, of the "same date. Lord 
covenanted wiili trustees therein named, in consitler- 
ation ofLady having joined him in (fiat appoint¬ 

ment, within two years frdra thenceforlJi, to convey, 
settle, and assure, an estate in fee, to be situate in the 
covmty of Norfolk^ of the value of the said" sums of 
]8,750/*, and J500/*, to and upon the same uses as the 
estates, which were to have been otherwise purchased, 
W'ould have been settled to and upon, in pursuance of 
the deed of the J8th ofv7«nc, 1773* 

4 

Lord Sujteid died in 1810, without having performed 
Ms covenant contained in the last-mentioned indenture; 
and the present plainliflr<liiij widow) filed her bill against 
his devisees and executors to have the benefit of that 
covenant* 

Sir A'* Romtlft/y and Shudwell^ for the plaiutiffi 
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Jfurif and olhera^ for tlie several defendants* 

, . i. Da wager IjhIjt 

It was admitted, on the authonty of a late case oi SuFFiri-n 

JjCW^s V. f*ophin (a)j that the pIointilF was entitled to tt- 

Iiave as much money laid out in land, pursnuant to the f-d* Surrisi. 

covenatitj as would, at the present lime, be the value 
of an estate in fce*9iniplc in the county of Norjblk-^ 
worth, in 177 C, the sums above-mentioned j and it ^vas 
decreed accordingly* > 


Reg-* Lih. J81K fi* fo* 1451.' Referred, to ascer¬ 
tain the picseiit villijc of catales in the county A^br- 
foltc^ which wore, in the year L776, of tlic value of 
18,750/. and 1500/,—Declare, the pergonal estate df 
//. late Lord and (jji case tlic same slioidd not be 
sufllcient) liis real estate iucluiied in the SOOO years^ 
■ texn^(for payment of dcbts)‘lialdc to answer the same, 
with interest, at 4 per cenLf from Llic death ol the t^aid 
late Lord -S'-, iei satisfaction of the covenant; and tliat 
plaintifl'isGiuitled tesuch interest; the principal money 
to be laid out upon the trusts of the deed of the 27tli ol 
Mcitj, 1774,” 


(a) OcTare Lor<l Clianccllur I^Mon. 
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Appendix* 

Boll,, EMLY and Others (Assignees of BOROUGH, a 
iVoD* 19,1813, Bankrupt,) v* GUY. (rt) 


tenant fnr 
life, with re* 
mainder tn Ins 
children, rc- 
decm^the land¬ 
tag Qu iUe 
estate with his 
own money, in- 
trod ucJiig iiitd 
the contract for 
the redemption 
hU own name, 
and that of an-^ 
other, as trus¬ 
tees for his 
children } and 


AEL, HOROUGH^ a trader within the 
l.wj_ bankrupt laws, being seised for life of certain 
freehold premises^ with remainder to his children, and 
having issue al tlic lime three children, entered into a 
contr;ict for the redemption of the land-tax, amounting 
to 57/., i][ton the ?ald prcjiiises, the certiilcate whereof 
was executed by the commissioners, who thereby cer- 
tilled that they hat! agreed with Mich,tel Borough and 
Jrnnc!^ Goddurd,^ (as trustees for Ih^ infant chllfiren of 

m 

him tlic said Micfmd Boroughy) for the redemption of 
such land-tax at the pflee of 2090/., 3 per cenls.^ to be 
transferred to them (the commissioners) by mstalments. 
Tt was stated by tho hill, and ndmitteJ, that Goddard 

4 

had no interest citlier as trustee or otherwise, ki ' 


afterwards he- premises, and that Borough procured both their names 

comes hank- to be introduced.into the certificate, as trustees, to make 

rupt. Oi^iU it appear that the land-tax was redeemed for the benefit 
by his fisaigiicCj * 

ag^n^l n pur¬ 
chaser of hi£ 

i.f , . 1 it was further Qdiuitted that tlic slock so transferred 

lifc-estute, and 

of the land-tax belonged to Borough bimselt^ and was exclusively his 
Eo redei'nicd, u property. 


of tlm children only. The certificate was duly regis¬ 
tered, the transfer tuude, uinl the receipt indorsicd; and 


specific per- 
forijauce de¬ 
creed, Qj being 
within the stat. 
1 Joe. 1. C. 15. 
t. 5. 


Borough afterwards liecamc bank] upt, ami his as¬ 
signees put up his Ufe-cstatc in the premises to sale by 
aucUoii, al which the defendant was declared highest 
indder, nnd signed an agrcoinenl to complete the pur¬ 
chase, al SOOQi.f accorfliiig 1o the conditions; Ijy one 
of which conditions it was expressed “ that the pur- 
chaser was to pay, over and above the pnrcfiasc-money 


(rt) Kj. relatione Mr* ShftdtLcK. 


for 
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for the latidj the amount of the money paid for re- 
deeming- iho land-faxj and that he \vould thereupon 
become entitled to the amount of such land-tan as a 
fee-farm rent charged on the eatatej for ever, subject 
to redemption^ according to the form prescribed/’ 


jl^pcndix* 


Emly 

V* 

GoVt 


A hill was filed by the aastgnecs for a specific per¬ 
formance; to which the de fell da nt stated, by his answer, 
that he had no objection, if tlie Court should be of opi¬ 
nion that the plaintlfTs were able to make a good legal 
title to the amount of the land-^tax go charjiod and re- 
decmable aforesaid. The cause was heard upon bill 

and answer. * 

■# 

Sir S. and Shadwcllj for the plaintiff! 

* 

Richartlsf and Jfllsanj. for the defendant, 

* ^Cf^ntended, that the asslgif^e!^ could not make a good 

title to the charge, not having the ecfUitaUle interest in 

It; and that the case did not come within the E^latutc.t^j) 

* 

But the Court over-ruled tlic olijectioii ; and a speci¬ 
fic performance was decreed. Ueg Xjili, A» 1812. fo. 61* 

p 

(a) 1 Jac. 1. e. 15. s. 5^. odiers, without valuable con- 

proYiding that a bankrupt siflcration, the commissioiipr's 

eoiiveymg his or goods shall tiLive |inii 4 'or In by 

to any of hiij children, or bargum and 
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TROWER TJ, NEWCOME, (n) 

June 2 !^. 1813 , 

T HIS was a billj by ^lic vendor /or specific per¬ 
formance of an agreement to purchase the udvow- 
formance de- son of IJon^churcftf in the county of Drvi^rt. The bill 

creed against slated, (which w^s admitted by tire answer,) that the 

a nurchascr nt i - j-rn. - - i ‘ p i 

plaintm bcinir flcised in fee of the advowsort in ciuestton 
a piihlic euc- ' , , ^ ^ , , , 

tion where the same to Uc set tip to sale by nucti^^n^ when 

repre^etitalfon the defend:!lit became the ptirdiaser^ according to the 

in the partjeu. condifioris of sale. The printed particulars contained a 

lariiDrsalrfconi- dosej lotion of tlie situation, numher of acres, &c,j and 

plained of as added a voidance of this preremient is likely To of cur 

calculated to sdou,” bnl made no mention of tly; present incumbent, 
mislead) wn$ so * * ^ 

Tffgue and iu- 

d^tiite that it dctendant, by hi^ iinsivcr, keiuI ho was induced 

ought to have to at tEio sale by the re'prci-entatioii iti the parti- 

put the pur- culars above noticed ; that iho auciioneer, at the tftue'^f 
chaser on mak- sale, said (in exphiiiation) “ that the living would be 
ijig previous in- tc vtiid oil tho d*ath of a person aged eighty-two,” of 
quiry, which the defendynt look,a iiole in writing, ora copy 

- of the particulars ; and tliul lie w:is, by such statement, 

induced to bid, and did bid accordingly ; aiijd was de¬ 
clared the piirchnser, and signed the agreement. He 
then proceeded to state that he (the <lefeiidant) had, 
since the sale, discovered that tbe thoii prcRent incum¬ 
bent of the living w'usaged only thirty-two, upon which 
discovery, Ijis (the dofeiiduiit’fc) solicitor, sent b;ick the 
abstract (which hi^d been furnished) to the plaintiIf 
solicitor, with a note on the margin, stating the repre- 
scntutioji made at the lime of sale, with these words 
added; “i-low docs Itibecoine void?” to which the 
plaintitf^a solicitors returned for answer, “ We do not 
'' Consider the purchujicr entitled (o call Ibr any socuHty 

(a) Kx relatione Mr, S'ltupkiiisvn^ 

* for 


reprc^entalfon 
in the partjeu* 
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‘‘ Tor the voidance of the Jiving^ at the death of a iieraon 
aged eightj-two- No such security was required at 
the sale^ and the auctioneer only stated that such a 
voidance would take place* We have no objection, 
“ however, to Ihe patron engaging by covenant or 
bond, that the present incumbent will avoid the living 
“ on the death of a gentleman aged eighty-two/* 


.i4ppenih's. 


Tjiowcfl 

1 ^. 

New COME. 


Upon this statement the defendant insisted, that the 
particulars of sale, and the representations made by the 
auctioneer, were untrue, and calculated to mislead, 
and that they did, in fact, inisjead the defendant; and 
that he ^the defendant) would not have bid l^r, or 
become the purchaser of, the advowson, jf he hlTd^iot 
given credit thereto;'and that hq, theretbre, ought no^ 
to be compelled to complete the purchase. 

* w - 

^ It i^pcared in evidence that the incumbent of Ilony^ 
chmcJi expected to be presented to another living on the 
death of its incumbent, who was aged eighty-two, w hich 
would cause the voidance of iimydiu^ch. 


IIart^ Wdhcrdly and Simpicinsonj for the plaintiff. 


Sir 5* JRomitt^y and Stephen^ control. 

The Mastcr of the Rolls thought the representation 
made by the printed particulars so vague and indefi¬ 
nite that the Court could not take notice 'of it judi¬ 
cially, and that Its only effect ought to have been to put 
the defendafit upon making inquiries respecting the 
circumstances under which the alleged evidence wa^i 
likely to take place, previous trf his becoming the pur¬ 
chaser. That such a representation was capable of 
l>eing supported by tbe fact, either of the incumbent 
being old, or infirm, or by various collateral circum- 
VoL. Ill, Z E ' stances. 
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Jfpendk* 


Tro^vea 

Neivcoue; 


stance^* Ifh Ilanour qatupared representation 
io that made in a case Jately before him, respecting the 
purchase ofa leasehold estate, which was stated in the 
particulars to be renewable outlie payment ofa small 
fine;’' leading to the queStion^ WbiU b a small fineJ” 
with reference to the circumstances of the property, and 
the expression being so vague that no importiince what* 
ever could be at^ched to iti(n) 


Specific performance decreed. Reg. Llk 18J2* B. 
fo. 972, 

f 

t^(a) See Sieteart t. Mlisfon, ani*e, Vol. L Pb36> 



1813. 


WARD r. WARD. (<i) . 

i 

The Lohd CiiANCi^LLon. 


The Court wiH 
change a next 
friend upon his 
net proceeding 
with a Cause p 
f^olicitor is not 
to attach with¬ 
out orders from 
his client. Hut, 
where the client 
IS next friend of 
an Infant, £.iid 
mores to dis¬ 
charge the at- 


T HE Court will change the next friend of an 
infant, if he will not proceed in the ciluso; or 
it must be submitted to' the Court, whether it is a 
proper cause to go on with. Certainly a solicitor ought 
not to attach without orders from his clicnf; but if that 
client is next friend of an infant, and the solicitor regu- 
jnrljr tahes that step in course of process, and t)ic next 
friend comes here (as in this instance he did) and moves 
to discharge it, it b a question, whether the better 
course isViot to refer it to the Master, to sec if it is fit, 
that the next friend should continue so any longer*" 


t&chment on that ground,though other^it^e regularly issued, it seems 
that the Court will refer it to the Master to see whether it Is for the 
iatercGt f the lufaat that thtinext friend Ehoutd be continued* 


(a) Ex relatioae Mr. itorc. 
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Ajjpendis, 

In the Matter of SLEWRINGE’s CHARITY.(n) 

Jul^ Iff, iyi 4 

A PETITIQJ^ was presdnted in tbis matter under Under tlic Rct 
the act (5S Geo. 3. c. tOI.) for llie directions of tbe proviilmg a 
Court with rerorcncc to the application of the surplus sununary reme’ 
rents'of tlic charity c.^tateS) prayin^ that the petitioners cases of 
miglit be at liberty to lav a schetno before the master 

” ^ ■' * ono order on 

for that p^^rpose with the oilier conscf^ucntial direclioas. petition the 
Before the hearin|r of the petition, a refi>rencc was subsccjuent or- 
according^ly made to the Master. And now tJi{4 matter clers may h^ 
coming on upon motion to confirm the Master’s report, obtained on 
tbe pourt doubtcif whetlier, by tbe act, jurisdiction ^notion* 
bcinff §iven to tbe Cf^uil upon petition only in the lirwt 
instance, the subsequent applications ou^ht not also (n 
l»c by petition. But upon SimpUmoTt citiii;^ fCv ptninr 
Friemf?^ St^ciei?/(b}, the •Court rnsulo llif' onler upon 
tlft^ aiTthoriiy of that cast'. 

fu) b'jt rclitlifnr Mr, (b} 10 Vc^r 2 ^ 7 . 


WAI.IAWN ".. COVTTi^.io) 


May 11 , 


f ffll lE Btike of Alarlborow^h and Marquis ofTruaC-deed for 

.JL Jbrd by deed created a trust for payment of their payment of 

crctlitors, by conveviuif lauds to Mi\ lUhtfistottc and creditors, no 

ci^litor being 

a p;irLy, nor made by agreement, iind without oonsideratton on tlif^ 
part of liny creditor, Tlic debior ^ifterYrards evecutes other deeds, 
varying the trusts of the livt- MMioii for an injunctbin by a creditor 
under (be first deed, who had filed a bill, to restrain the tmiitces from 
executing the trusts of ilic subseijucnt dceils till they bod raised money 
(li answer the Grst, refused. 

(ff> Ky relatione Mr. , • 

Z i y * Mr. 
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^ppertihxM 


W.l LI-WIW 

u* 

CaUTT£^ 


Mr* CoiUis^ specifying a particular order of paymenf. 
To tills deed no creditor wr 9 a party, nor it made 
by agreement ivitb any creditor, nor was there any re¬ 
lease, or other consideration, moving from any creditor* 
The Duke and Marquis afterwards executed other 
deeds, varying the trusts of the first deed* a 

creditor under the first deed, filed his blH against the 
Duke and Marqfiis, and the trustees, to have his debts 
declared a lien on the estates, and for an injunction, to 
restrain the trustees from executing the subsequent 
trusts, till they had raised money sutHcient to answer 
the first trusts, under which the plaintlir was intcr- 
estedy This injunction was nrovcij for on th^coming 
inof^Lhe answers* But the Chancellor, on hearing 
the motion only, without hearing the other side, re¬ 
fused ft, on the ground that, the trust being voluntary, 
the Court would not enforce it against the Duke and 

■ 4 

Marquis, who might vary it as they pleased. 



INDEX 


TO THE 

PRINCIPAL MATTERS. 


. . ACCOUNT. 

E.VSCLTOJIj- — 

Vj— fsju.NtvnoN* 

h» 

ADKiVirriOX 

AW fjL^iAcv. 

ADMINISTIIATION, 

AW Di;ut 47 u am> Crluitok. 

AFFIDAVIT* 

Set} PuACTlL i:, 

AGENT. 

tiuv^rnment a Mowing colonel of a 
regiment to appoint liis 01411 
the colonel answerable for such 
:igenf, Dot by virtue of any ^eciH 
rjty which he gives to Governmentj 
but by operntion of law^. Aniro~ 
T, DavfcJjon. 578 

Al'C Tki;*Tj — Notice, — A(rti]:c- 

MEJfT,-PillNClPAE AND 

—Debtor A:fn CftijJiTou. 


AGREEMENT, 

1. A letter from a mother to her sort, 
beginning dear iZo6er^,”aiid 

concluding Vour atTectionatO 

raother,^* not signed so as to eon- 
BtUutea bluding agreement on the 
part of the mother within the in-> 
tent of the Siatute of frauds. 

It is not enough to identify ; there 
must be a signing, *. c* either an 
actitat signature of the ea[ne,i or 
something iiitenJed by the writer 
to be eqaivalent to a signature; 
such Bs a mark by a marksman, 
Selby o. Selby - J^ugc a 

Agreement, on diasolution of part¬ 
nership, that the contmuing part¬ 
ner shall} in consideration of an 
■issignmbnt to him of the [lartner- 
ship j^roperty, including a lease of 
the premises on which the business 
was carried ou, secure to the rc- 

^ tiring partner the iiaj^ent of an 
'annuity, by bond conditioned to 
be TuidlnD paymeuiof the annuity, 



no 
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or HI Cass he thouEd at any tftne 
after the expirntion of the (hen ex¬ 
isting lea$e be dispossessed of and 
compelled to quit the premises 
without any collusion, contrlr- 
ance, act, or default of his own.*' 
The continuing j^artner obtains a 
renewal of the lease,, and after¬ 
wards becomes bankrupt^ and ^e 
renewed lease passes under the as* 
Gigtimeut of hia estate. 

This is not such an eviclion or dis¬ 
possession as was con tempi a ted by 
the agrecmeiit, in the event of 
which the annuity to cease. 
Ilofytand T, De Afcflcfcj. 

“ , Page }B4 

tenant for life with a power to 

^ lease by deed duly executed under 
her hand and seal, reserving the 
best yearly rent. FlamtilF enters 
juto pnssesslon, and expends mo¬ 
ney in building under an agree- 
inent for a lea^e erideiiced only 
by the memorandum in writing 
^entered in the hook of A,*i au¬ 
thorised agent, signed not by the 
agent himself, but by tils clerk, 
although in evidence to hare been 
approved by him, and according to 
the usual course of business. 

Ai dies} and on a bill for speclljc 
perforinance again St the remainder¬ 
man, heiii, first, no sufRcient agree* 
ment in writing—not being signed 
by an agent properly authorixed ; 
and, if it had, yet tbe^menioran* 
durn not containing some of the 
material terma of a lease^ which 
were left to be made out by parol 
evidedc^; secondly, not to be esla- 
blhhed as a parol agreement In 
part performed —hoih ^ it was 


not the agreement of the princl|iai, 
nor of the authorlicpd agent, and 
also because the rcmaitidcr-man 
his been guilty of no fraud upon 
vilUch to charge him with the con¬ 
sequences of the CDiitracti Also, 
the plaintilT not entitled to com¬ 
pensation from AJs repre,*^enta'' 
tlvcs for money laid out by him on 
4 he faith of the alleged agreement 
—such compensatioti being in tlie 
nature of detnages, and the fault 
, lying in the FlaJnCifPs own negli¬ 
gence, Uiore r. StUion, 

* ^age ^37 

4 * In order to form a coiitr^fct by 
^ letter, of Vhich the Court will de¬ 
cree a specific performance, no¬ 
thing Tiiore is necessary than tliut 
the atnount and imtiAe of the con¬ 
sideration to be paid on offe shie, 
and received on the other, shouLtl 
be ascertained, together with a 
reasonable descrlpfioJi of the sub- 
jeft-matter of the contract. 

It is the clearly established doctrine 
that tho Court will cvrry into ex¬ 
ecution an agreement so consti¬ 
tuted. It is not necessary hi be 
satisfied that the parties actually 
meant the eame thing, provided a 
clear assent be given to a certain 
proposition^^ arising de facto out of 
the terms of the correspondence* 
Kennedy r* Lee* 441 

Agreement between a citizen of 
* the United States and an American 
and LngUsh subject for the ex¬ 
portation of goods from England 
to America on their joint account 
in time of war, provided a peace 
should not bo Ukelj to tako place 
at tho time of shilling the goods*’^ 
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Ofi a bill for an account, aa a set-off I 
against a separate J^tnand, for 
which the defendant huiJ brought 
an action against the plaintiff, an 
iiijunctioti which had been oblai^ied ; 
on the filing of the bill was dis- 
solrad, ou the ground of its being 
an lUegaL contract; although the 
goodfl shipped in pursuance of the 
contract did not soil till aftei; a 
|ience was inade^ nod aUhough the 
defendant had not relied on the 
illegality of the contract as a groDiid i 
of defence; the Court itself aef- 
tiug the objectijiii. Evans v, 
Rtchiirdson, Piigc 400 

(i. Specific performfince rjnnet be de¬ 
creed of an agreement to sell a| a 
price to be Jix:ed by arbitrators 
(already appointed to settte oilier 
*' ^attersi iu dispute between Ihe 
parties), where the defendant (the 
vendor) bad refused to execute the 
arbitration-bbndj and it was there* 
fore uncertain that any iuward 
would ever be DiadCp iff v^ 
Da^ois. 507 

landlord to hafitig the 
power to distrain for rent in arrear, 
aud liaYrug uctuaLly dibttamod for 
|)aTt, ntid being a cretlitor of /’* for 
money lent, as welt as fur ront iti 
arrear, Upon P/s KpresentiDg to 
Jiioi that he 15 also Indebted to Cr* to 
the amount of about OUO/* for 
which he is In fodf of arrest atid 
about to leave the Country, under¬ 
takes that if J\ will glre up to him 
the farm, and ejtecute oii assign¬ 
ment of all his property, be will pny ' 
G*’sdebtin the fir^tinstance, out of 
the proceeds, and apply the residue 
in MJtisfftctloii of bis own demand, | 


and pay the tafplus (if ahy) to F., 
who executes a bill of sale to IV* 
accordingly on the faith of Boch 
undertaking. 

Upon the bill of G* and P, iMi 
agreement was enforced against W, 
to the extent of OOOf., the alleged 
amouut of G*s debt, but no fur^ 
Iher ; the actual debt having 
proved to exceed that amount; and 
not prevented from having efiect, 
either by the circumstance thatP.^s 
property fell short of the estimated 
amount, or of belngat the tiino 
indebted tcAthcr persons besides f?, 
and fK, i^ich formed no part of 
the consideration theagreenfent, 
althougfi iioLiced in undertak¬ 
ing as having been represented 
otherwisei 

The engagement to pay (?* ju tho 
first instance, not being made di- 
]::ect]y to G, but through the me¬ 
dium of P,, by whom also (he con- 
side ration was furnisliGd, P. held 
in a Court of equity to be a trus"" 
too for G, But if the 

riuintiffs could recover at law Qpou 
such an agreement* Gregory v, 

IViiiiams, Eage DbS 

Demurrer, to bill of discovery in 
support of ail action to recover tho 
expenses of entertainment^ given 
by the plaintiff under an agreement 
with the defendant to introduce 
him to a woman of fortune, with a 
View to mnrrlogc, allowed* Kit g 
T* Jiurr, eyj 

VeNDOU ANn PoECJlASEK, 

iNJUifCTJOit,-Co?t- 

nmoi^ « PuAcru i:, — Red i n 
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TIOW Of LiAIfD'TAXj -Ck>T2- 

IfAKT^r 

AUEN ENEMY, 
Acreememt, 

AMENDMENT, 

See Practice,-—C osTSi, 

ANNUITY, 

See PewsiOMj*-^ Lunacy, 

ANSWER. 

An anSK:«r is ta be looked at aj 
more or less dcserTln^of credit, gc- 
cordirg as U more^ir less fairly 
m^ta all the enquiries contained 
in the bill. JPreetnan v, Fmriie* 

Page 42 

Sec IiffJuNCTioif, 

APPEAL, 

See Practice, 

I 

APPOINTMENT. 

See BAttojf anu Feme,— Wjn, 

•A 

APPORTIONMENT. 

Sec Costs, 

APPROPRIATION, 

See Wji-c, — Tisnant tor LifEj Aec, 
^ Debtor a:^o CnEBiiTORi 

* 

- ARBITRATION. 

See VENnoa and Fl/rchaser, 

ASSIGNMENT-^ 

See Pension,-^ Jurisdictidnj^A* 
on£E]tf£,NT. 

ATTACHMENT, 

* 

See PaAeti^E. Dedtor aro 

DITOK. 


AWARD. 

See Vendor and PottciiisEn, 

B 

bankrupt. 

vf,, tenant for life, with remainder to 
his efaitdren, redeems the lai^-tax 
on the estate with hi» own money, 
UitfoduciDg into the contract of 
the redemption his own name, and 
that of another, as trustees for his 
children; and afterwards becomes 
bankrupt. On hill bj bis assignees 
against a purchaser afwftis life- 
estate, and of the land-tax s6 re- 
^ deemed, a tpecilic performance de¬ 
creed, as being withEit the stat. 

1 Jac. 1, c, 15, 9 , S. Emfy r. 

' " Pitge 702 ^ 

f$ee*AcREEHENT^—Q aU-ON ANlJ^FEhf^, 
— Debtok and Cheditor, — 
?ti[ppjN6 , —► Executor, — Feea^ 

^ Trust and Trustee. 

*1 

. ^ BARON AND FEME. 

!. By deed of separation the husband 
(a trader liable to the bankrupt 
Jaws) corenants with a trustee for 
the wife, in consideration of being 
indemnified from all debts and en¬ 
gagements which might be contract¬ 
ed by berdufing the separaUou, to 
release his remainder in fee in cer¬ 
tain estates, (of which he was 
tenant for life with remainder to the 
wife for life, with remainder to the 
'issueof the marriage, with remain¬ 
der to himself in fee,) to such uses, 
^c, as the wife shall, by deed or 
will appoint; with power to the 
wife to revoke the uses of such deed 
or will. 
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Tli 0 wife the power by deed, 

which she retains in her possession, 
and afterwards alters, and re^ejie* 
cutes. 

Held, Jirst^ that the corenantf n\* 
though entered into on occasion of 
a eeparalion between husband and 
wife, was yet binding in equity, 
being made to a third party ; je- 
cond/y, that it might be soppovted 
againet creditors, under the statute 
of James, by the consideration of 
indemnity against the wtfe^s debts 
and engagements; (hirdl^^ that the | 
deed ii appointment containing no 
power of revocation, although it 
was contained in the instrumeitt 
creating the origino.] power, the 
re-ejiecntion was to] cl, and the 
original appointment therefore^was 

^ * decteed to be carried into execu-> 
tion. iVerrfdiY^ Jacob* 2^55 

2 , A Court of Equity will not eie* 
cute articles of separation ; not- 
withstanding which it h helH that 
etigagemonts between Oie husband 
and a third party (as a trustee), 
though oiigitiating out of, and re- ' 
lating to, a separation, are Talid, 
and may be enforced by the Court* 

Idid. 

3 . Acorenant to Indemnify the hus¬ 
band against the wife's debts, a 
sufficient valuable constderaiion ' 
within the statute, even though 
the husband lives apart from his 
wife, and a separate mamtcDauca 
is provided for her* Ibid, 269 

4t Equity of a bankrupt's wife | 
against the assignees of Her bus- | 
band or their vendee for a settle¬ 
ment of her chosef cn adwn* 
fiaievi V. 574 


See “ Co V ES AST, —V olu ft t axt Set^ 
tleheht. 

DILL TO PERPETUATE TES¬ 
TIMONY, 

See PuCClCATl OTT. 

BILL, QUIA TIMET. 

PlirNClMA AND SuItETV* 

BOND, 

See PjiiNCirALAMuScfiETy,—Witt* 


charitable uses. 

1 . Bequest, in trust for such ^ be« 
nerotenf’ purposes ai the Trus¬ 
tees in their integrity and dift- 
Creiton may unanimously agree on ; 
not to be supported ai a charitable 
legacy ; the word benevolent" 
;iot being to be restricted to the 
sense of charitable" so as to au¬ 
thorise the Ch>iirt to say that the 
application of the property must bo 
confined to such objecti as are, 
strictly speaking, objects of cha¬ 
rity* Therefore void for uncer¬ 
tainty, and distributable among 
the next of tin. Jamee v* Alien* 

Pogiff 17 

% Bequest of residue ^**to the 
Widows and Children of Seamen 
betonf^ing to the town of Liuer- 
held a valid charitable be¬ 
quest to be applied In aid of a 
subsisting charity for such puor 
sailors' widow! and children aa 
should, jn the judgment of the per- 
^^aona appointed to administer, bo 
deserving objects of It* Pozee/f v. 
The Aitornej^^OeneraL 48 
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3, Information and bill to qniet 
possession of the relators and 
plaiiitiiTs (one claiming as thesar- 
virin^ trustee, the other as mi¬ 
ni star, of A Protestant Dissenting 
meetmg-houscfor an appoint¬ 
ment of new trustees; and an in¬ 
junction to stay proceedings in 
ejectmenl by the defendanti, 
claim mg also to bo trustees of the 
ineetIng*hou3e* Upon motion for 
an iiijudctiofij It appearttig that the 
meeting-house was erected in the 
year 1701 ^ under a trust-deed, 
whereby the purpose fjras declare<l 
to be ** for the tror^nip and ser¬ 
vice of God ;7 ^he plaintifi's and 
relators contending, from the pur¬ 
pose so oapreesed, that the inten¬ 
tion was for promoting the doc> 
trine of the Holy Trinity, and that 
the trust could not bo direrted 
from the purpose for which it was 
intended; the dofendante insisting 
that the Intention was as general 
as the purpose ejEpressed, and bad 
ijo regard to any particular tenets; 
it being also mode a question, whe¬ 
ther a trust for supporting Uni¬ 
tarian worship is legal and can be 
supported ; and It being further 
disputed who, according to the true 
construction of the deed, trerecn- 
titlefi, a I trustees, to the pnsscs- 
iton; and whether the minister of 
a Dissenting congrogation, elected 
for a limited period, Is aCterwards 
removeabEc at pleaj^ure ; atid also 
ns to the canstructioii of th^ deed, 
and as to an alleged agreeiAnt or 
iinderilhn^ing between the partjes, 
with regard to such removal; the* 
Injuaction was granted (upon the 


parties undertaking to abide by 
Euch order as the Court should 
thereafter make,) and it was re¬ 
ferred to the Master to lin^uire in 
whom the legal estate was rested, 
the particular object (with respect 
to worship and doctrine) for which 
the trust was created, the us^e of 
IVotestatitDiiBenters as to the elec¬ 
tion of minifiters, and the duration 
of their ofTice, and whether any 
agreement oi- liaderstandiEig rela- 
tire thereto sabsisted between tho 

4 

parti es . jitftirrtcjf* Generai ¥, 

Pearson, r Mage 353. 

4* la cases of charity, the CouVt is 
not bound •by tho strict rules of 
pradtice^as with respect to granting 
an injunction, whether common or 
fpeciaf, to stay proce^Iingsat law, 
but will act according to what tbo 
justice of the case seems to require. 
So as to Gate the partiisis uuiieces- 
£ary eupeuso and ddlay* ibid, 3£)6 
5* Tho Court is bound to administer 
trusts for the benefit of Protestant 
Dissenting congrCgatiovs. Ibid^ 

6^ Where a trust is created for reli¬ 
gious worship, and it cannot bo 
discovered from the deed creatiug 
the trust, what wos tho nature of 
the religious worship intended by 
it, It must bn implied from the 
usage of the congregation, Hut, If 
it appears to hare been the founder's 
ititentiori, although not oi pressed, 

I hat a particular doctrine sliouldho 
preached, it is not jn the power of 
the trustees, or of the congre^atiou, 
to alter the de^igued objects of the 
institution* l&itL 4QO 

7* If land or inonoy be properly 
given for maiiitaming the worship 
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of wUhout morCf the Court 
will eiscdte the trust in farour of 
the Established Hetlglon* Butr^ if 
It be dearly expressed, that the 
purpose is that of mairitaUiiDg 
Diasonting doctrines, so loii^ as 
they are not contrary to luw^ the 
Court wtU otecote the trust ac- 

w 

cording to the express intention. 
And where, as tn this casOi thejn- 
tezitioa tharlp t^pettrs aiiundc, 
though not expressed in tlie In¬ 
strument creating the trust} the 
Court will alio carry the inaiiifest 
design*of the founder into execu^ 
Uhn^ so far os it is consistent with 
law* jiiiorne^*Genei^tiy,Pearsifn^^ 

Fd^e 4i}9 

8* It U incumbent on persona mean^ 
ing to cr^te a trust for Charitabie 
purposes, to make their inteiftion 
clear by the deed creating the trust; 
and, if it is not so, the Court has 
no other m«ln3 of carrying it Into 
execution than by collecting the 
Intendorr from Inference and fair 
presumption. Ibid, 410 

9. The question of religioas belief is 
irrelernnt, except so far as tlie 
Court is called upeu to execble 
the trust: but, if the defeudauts 
make out Ihac no partlcitier mode 
of belief was intended, still they 
must shew that the meeting.house 
was for such purposes as the taw 
can sanction* Ibid* 415 

10* Where two parties seeking Jho 
benefit of a trust for charitable 
purposes differ as to the mode of 
carrying It Into effect, oue party 
being in support of the original 
system, the other for some pro^ 
posed aileratiou to be rnadc in it, 


the leaning of the Court muat be 
to the foroaor, howerer useful it 
may judge the proposetl alteration 
to be. Altertte^ General v* Pear* 
son. Page 418 

11. Lease of a Charity Estate sought 
to be set aside; first, as being a 
lease granted for a long term of 
I y^rg determinable on llrei, at a 
small rent, on tbe payinciitof u fine; 
aud secondly, outhogrouail of un¬ 
dervalue ; held not to be disturbed ; 
the Corporattou, who were trus¬ 
tees of the Charity, liaviug been 
always in^hc habit of letting their 
estates aedbrding to the same mode, 
it being also gupf>orted by thocus. 
tom of the country iu which the 
estates are situate; and the ovu 
dencB not bearing out the charge 
of undervalue* AHurnei/^Gencrai 
T. CVojji 5^24 

1^* There is no fiuch principlo, us 
’that a lease of a charity*estate foe 
lives, or for a long term of years, 
deterjurnable cn Uves, iu existence, 
Ib, on the face of it, 4 d nbuso of 
trust. Ibid. 530 

13. A lease for three Hres considered 
both by the legiaInCure in framing, 
oriabling, nrvd disabling statutes, 
and by many founders of charities, 
ns on a footing with leases for 
twenty^one years. * ^ IbitL 

14^ In order to set aside a lease of a 
charity-estate already existing, it 
is not^noiigh to fray that the mode 
of letting is not the best that might 
be described; but it must he shown 
to BO positively bad, that no per¬ 
son, meaning to discharge his trubt 
*^faiflyj could hove resorted to it. 
Ex, gr* A for*a long term 
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of jms absolute, at a stationary 
rent., Attom^*Generiti t. Cross' 

P(tgt 540 

15. Lenses of charity-estatOB may be 
set Aside on the mere ground of 
underralue. But it mast be under* 
Yulue satisractorily proved, and 
fonsidemble in Amount, Jbid 541 
16* Efideuce^ as to value, of Hrlt- 
nesaes atating opinions formed upon 
Q loose recollection of circum- 
stAUces at a distant period, not to 
be put in competition with that of 
surveyors actually employed at the 
time to ascertain thi> value, and 
where no bad motive can bo as¬ 
cribed ; so a^ to affect a lease, 
sought to be set aside for under¬ 
value. Ibid. 54^ 

17. Under the act proTidjag a Bum- 
mary remedy in cases of charity, 
after one order on petition, the 
subsequent orders may be nbtamed 
on motion, blezt^ringe't CharU^* 

707 

Se£ Devd (CoNSTutrcTJOJff of),— 

Trust and TnusTi£E,“Toi.EivA* 

TION, 

CHARTER-PARTY. 

*St'c; Sjiipfinc* 

CHOSE FN ACTION, 

jSee Baron Atru Feme,—^Pevsion. 

CIVIL LAW. 

Hee DoMitiJL,—G uernsey.^ 

COMMISSION, 

See Executor* 

COM MINION OF EAROK.'# - 
djre ruACTttc. , 


COMPENSATION. 

Hee Venoou anh PuKciiAijEtt, -— 
AtillEEKENT* 

* CONDITION. 

I . Teatator gives S,4,OCX)f. upon 
trust, A9 to ffOOQf. to pay the 
terest to S. B. (his niece) f^iiring 
her life, and, after her decease, 
the principal among her child ron ; 
if she should die without issue, 
over. IFo declares aimifar trusta 
as to three other sums of 6CXX)f. 

1 

(making the remainder of the 
34,000f,) fov his three otWer nieces 
and their children. Proviso, that, 
in CAfC any*of his said nieces should 
marFy without such consent as 
therein prescribed, each, &Ct so 
marrying, should foffeit the in¬ 
terest of her 6000f., and nlhoth^ 
sums to which she may be entitled 
under his will; and the respective 
sums of 60fK)/,, an^all such other 
sunffi, &c. should fall Into his re¬ 
sidue. And he gives the residue 
in trust for his two nephews and 
their chjldren^in case of thedeath 
of either without issue, his moiety 
to go over to and be divided among 
his said lueces. 

Afterwards, by codicil, he gives to 
each of his nieces 20U0f. in addi¬ 
tion, subject to the same powers, 
provisos, directions, and Limlta- 
*Mions, as Are contained In the 
will respecling ttie sums of 
GOOO/.^* S. who was of age 
at the date of the will, mirries 
without the consent required. 

Jlddy a forfeiture extending not only 
to the future Interest of her GOOOf., 
but to the capitaj, and also to the 
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2(XK>I. giT«ti by tlie codicil ^nd to 
a fund set apart to aaswer an na* 
naity^ to which S. /?♦ would other¬ 
wise hH?e been entitled on the 
draft of the annuitant* Llo^l t. 
Uranian^ '* Page 108 

Whether (he forfeiture would also 
eitend to her share of the residue, 
iu the event of the contingency 
vpan which it is given over tojtho 
teitatoT^fl nieces, quwre* Idid, 

It Is too late to raise a doubt on the 
legaltt^ of the condition on which 
the right of A*. H, to the beques'ts 
under the wttl is viade to cease, 
* IM. 

3» When a legacy is to vest, or be 
paid at a particular age, and there 
IS a clause of forfeiture on mar* 
riage wiCl^ut consent, tive Court 

^-•^williCDnstrue it as having relafSon 
to a marriage under the specified 
age, Hut where no age is specided, 
fjiiwre if thif Court can limit the 
oorKlltloh to a maTrbge without 
consent under 21, Clearly not, 
where die party so marrying was 
above 21 nt the date of IhewilU 
IbuL 117 

4. A subsequent condition of forfei¬ 
ture on marriage without consent^ 
where there is no devise over, will 
not be enforced* The reason of 
this rule Is di^erently assigned^ 
either because the bequest over 
affords a manlfestalion of Inteiilioii 
that the condition is not merejy 
in ierroram ^ or on account of the 
interest of the legatee over. I&itU 

5. Whether a mere rcsiduar*^ bequest 
amounts to a disposUioo of the le¬ 
gacy, quwre. But, where th« tes¬ 
tator declares that, on the hup* 


pMiing of the condition, Ihelcgecy 
shall fiK into the residue, that Is 
ail eipress disposition. Lto^ v, 
Branton, Page 117 

0, A grandfather, in consideration 
of a bond from the father to grant 
him an annuity of 50f, during his 
life, enters into a counter-bond 
• with the father conditioned for 
payment to the ion of a like an¬ 
nuity “ in case he was not suffi¬ 
ciently provided forduriog thelife 
of the grand father, evclusireof any 
allowance from his father,*' The 
son obtair^, through some other 
interest, a'place in the Ordnance- 
office, with a ealig-y exceeding the 
amount of the annuity, 
ileidf that (his was not a sufficient 
provision within the meaning of the 
bond, being an office only during 
pleasure, whereas the provision in 
the contemplation of the parties 
must hare been one of a permanent 
nature. Feche y* Smith, 312 

—Ve^tino* ♦ 

CONTEMPT, 

See Pu ACT ICE. 

COPYHOJJ), 

fjoril of a manor is entitled to Iri- 
junctl#ii and account in respect «f 
waste by a cojiyhoUta-. Rhhm dt 
V. Ni}hie^ C 7 J 

See D^ii^L'UJiFii,—I n junc tion, 

h 

CORPORATION. 

See CirALK]i:AB[,E Usi-!;. 

COSTS. ^ • 

TT*Where several parties are entitled 
to sha^ la a fund, and the shares 
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of tome are encumbered so to 
render enquiries or other proceed* 
ingi qece^aary with respect to them 
which are not wanted aa to the 
other^i the costa wilt be appor¬ 
tioned. Basevi v. Sernu Page 67Q 

2# Defendant to a biU of dlsoorery h 
entitled to the costa of the disco- 
-fory immediately on putting^hit a 
futlaiiAw€r; andhi^ right to tbeso 
costs is not waived by bii subso- 
quently accopling the cosU of an 
amendment, nor by his neglecting 
to Aerro tho plaJntilf with the 
order for costs of discovery until 
after ho baa himself been served 
mth the order to amoniL C^fivnir^ 
Y- BenUe^* 677 

See PitiLCTici:,'—SoticiTon. 

COVENANT. 

Covenant by tiusband. In consldor.i' 
tion of ‘j (the purdi:i30.nio-‘ 

iiey of an estate of tho wife,) 
WJthiti two ypiir5 to ennrey lands 
ill the coQtity of N, of the value of 
^ueb purdiasc-money^ by way of 
sottletnont. The husband having 
died without performing the covo* 
naiiCf performance of the same de¬ 
creed, against hfs represeutativesj 
by laying nut in the purebaso of 
land so to be settled, a sum equal 
to the present value of estates in 
Nlf wbicIT' (at the time when the 
covenant ought to have been per¬ 
formed) would bliTO been worth the 
amount of the purchaoe-money^ 
with interest at 4 per cent, from 
the death of the covo[iitntor» Lath/ 
Su^idjM Lord SuJjHeld,* d9y 
See Vz^fboii ani> Punciifl4tUj--iliA- 

ROM ANO FetHEj -PENSION,— 

J r.NCTi OSj—E xecbtok. ‘ 


CREDITOR’S SUIT. 
See Destoq anu Cbeditor. 

CROWN. 

jSee'pEKS I o N,— J ir a IS D r CTi o^i. 
CUSTOM or LONDON, 

See PaActicF* ^ 


■ DEAN ANu CIIAPTCIL 
See EccLFSiA^TTCAL Fntsc^if* 

* 

DEBTOR Avo CREDITOR. 

1 . guarantee*! the payment of any 
good? to he supplied by 11 * to C\ 
between the 2 d of ^prlly ItJlJ, 
mill the 2 d of Apr/l^ ^ 

Although no period of credit wa-^ 
specified, this could not bo taki^n 
4 IS a gaaranteo fdr nn uiiliiulti'il 
pottodj but to be ret^traincil by the 
usual course of trado; and! C. 
having nccoitied billsfo.rtbeamoiinL 
of the goods deliveredj which Jf* 
permits him to renew when j»riy- 
able without any confirnunication 
to A* on the subject of such re¬ 
newal; fields that dis¬ 

charged from his guarantee,, by 
virtue of the rule that a creditor 
giving further time to the principal 
debtor, without the consent of the 
I surety, rclenses the surety. And 
that, although it was proved Chat 
(he renewal was given only incon¬ 
sequence of C.’s inability to pay, 
und that no injury could accruo 
to A^% the surety being hlmaclf 
the fit of what is^ or is 
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not, for his nwii benefit. Samutiil 

V* lloj^arth^ Poge 37^ 

2. P. 0 , partner in two hoi^Ee^ of trade 
originating in the West Indies 
where his partners continue to cdr- 
rjr on the business, taut being h[in> 
self reaident im jLonf/on, recelring 
and disposing of consignments from 
and shipping cargoes to, his part- 
nera abroad, becomes bankrupt. 
On bill by hU ajisignees against a 
creditor of the two firms, having 
attached in the West Indies pro- ^ 
petty belonging to both, for an ah- 
coant f f what he l^d received by 
nisaua of his attachments, held^ that 
the defendaiit was ^lUJed to re¬ 
tain what he had rGceiTed,*tQ th*c 
extent of satisfying his joint debtd, 
and to account only for the ovor- 

*-• * 

Different from the ta^es where the 
bankrupt was the sole debtor, and 
W'here tlic iradc was in Plngiami 
only, and the attailimciits JakI in 
London. Urickicood v. Mdler. 

^iry 

Ji Motion by simple contract credi¬ 
tors of Olio who had iicen a trader 
but ceased to ba and was nola 
trader at the time of his death, fur 
a receiver, upon aflidavit before an¬ 
swer, refused; not being within 
the statute 47 G. 3, sess, 2. c. 74^ 
Keetie t. Rilc^* 4C3 

4. In case of unreasonable delay fn 
prosecuting a decree Eu a suit by 
next of kin against an adminis- 
tratrix, the Court will give Uave to 
a creditor to prosecute a decree 
wliich has been so neglected^ Sims 
1 , Ridge- 458 

*. K, a customer of the bankltig- 


house of Dt and Coi, traiisfersto 
JV,, a partner in the firm, a sum of 
stock by way of security for mo¬ 
ney borrowed of them, and gives 
notes for the amount payabLs on 
the stock being re^transferred to 
him* Ho pays olT these notes, and 
afterwards borrows a further lum 
« oy the joint note of himself and 
hia sou, without callLugfora re¬ 
transfer. The stock so transferred 
having been blended with other 
stock, of which jV* was in like 
manner possessed by way of se¬ 
curity for^ther customers, is sold 
by the pm-tuership, and the pro¬ 
duce applied to the use of thokpart- 
nership, except a small balance: 
still TOmaining in the name of JV. 
— D* (aaother of the parCaert.) 
afterwards dies, and the partner- 
sliip is carried on without any alter¬ 
ation of firm till the surviving 
']>aTUicis become bankrupt. On 
Lho bill of P- against the assignees 
of the bnnkrupis, and agalnitt the 
rcpresentotives of D., it was de¬ 
cided that he waa entitled to the 
stock remaining tn the imiiio of 
(the other creditors in re¬ 
spect of stock traiiiferrod having 
been satisfied thcir demands,) as 
being sudiciently appropriated ; to 
set oil', against th^ joints note of 
himself and hb son, so much of 
the money received by the pirt- 
nership out of the sale of the 
remainder of the stock as was 
equal to the amount of such joint 
note; to prove the residue as a 
debt against the estate of the 
I'^^lbankrupts ; and to"" receive from 
/J.’s ^estate tlie amount of the 

1 
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deAdtncy. VuUiam^ t, 

pQS^ 503 

6. A Joint d«¥C cannot be set off 
agiinat o separate debt at law ; but 

ia equity^ under particular 
circumstances; aa where there ia a 
clear series of transaction b in which 

k 

joint credit has been glren. /5/d. 
, kGJS 

7, H, and Co., of Afodror, make a 

conslgtiTnent of penrls to II. with 
directions to sell and pay the pro^ 
ceeds to P* (to whom //. and Co. 
were at the time indebted} on ac¬ 
count* P- acknowl^ges the re¬ 
ceipt of the consignu*entf and un¬ 
dertakes to perform these dlrec- 
ticins; but no notice is given by 
either party to P.—If. and Co^ 
subsequently write to U., request* 
ing the pearh to be sent to Amerku^ 
find there disposed of; and after¬ 
wards, being insolvent, make an 
assignment of all their effects in 
trust for the benefit of thdr cre- 
d;tors> Ihld that the directions 
accompanying the consignment did 
not constitute an app ropriatio n, b u t 
amounted to do itore than a mere 
mandate^ revocabte at the pleasure 
of the consignor; and which was 
actually revoked by the subsequent 
disposition of the propcfty j and 
thtt^P., who had no UD' 

tice of the consignment, but on 
receiving InforTnallon of it after 
he knew of the faiiu^ of ih 
and Co., had laid an attachment 
on the pearls in the hands*of 

on which he had proceeded to 
jadgmant, and actually sold the 
pearJi under it; having also 
cuted the trust-deed at a^cieditor; 


was bound to account with the 
trustees for the proceeds* SkoU 
T. PorcAer* P<xge 65? 

S. Trust-deed for payment of credi¬ 
tors, no creditor being a party, nor 
made by agreement and without 
consideration on the part of any 
creditor. The debtor afterwards 
executes other deeds, varyln^g the 
trusts of the first Motion for an 
injuaction by a creditpf under the 
first deed, who bad hied a bill to 
restrain the true tees from executing 
' the trusts of the subsequent deeds 
till they ha(| raised mongy to an¬ 
swer the first, refused. WaU^syn 
T, Cffutts *. 707 

Partn^us, AeaxcHt^NT. 

‘ DEBTS* 

See Exec CTO R,—Wi LX*. * * "■' 

DEBTS, JOINT anu SEVERAL 

See Debtor and Cheditor^ 

i 

DECREE. 

A decree by default having been made 
absolute, the proper coirrse to 
it a^idels by preseetting a petition 
for a re-hearing. A motion to dls- ^ 
charge the order to make absolute, 
and for a day to shew cause, re¬ 
fused accordingly. AUerTte^-Gene^ 
rnfv, Brifoke* 698 

See Practice,— Debtor a?«d Cre- 
dituh, — Lunacy. 

DEED (CoNSTBUCTJDN OF), 

1. Inference, from a clause in atrust- 
d«ed for establishing a place of reli* 
giouiworship relating to the possible 
future prohibition of the worship 
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1 hereby hHeiided tD be establislied, 
thaf the worship was such as, at 
the time of the execution of the 
deed, WE13 not eiccpted out of the 
benefits of the Toleration At.'t* 
AUitrne^ General Pear stmt 

111 

5. A clause enabling the Trustees to 
make orders, &c^ upon matters re- 
luting to flic mccflng^linuitp, noh 
to be construed as enablint^ them 
to convert tW objects of the cha¬ 
rity, as by introducing a new form 
of worship and new doebmea, &c. 

'* * /fifd- 

3. Clat/so, in case of the desertion or 
rCmoTal of Trustcesj directing the 
remaining Trustees, within n'li- 
tniced time, to elect new Trustees 
iti the room M the Trustees <lc- 
* V.ortiogf Ac. does not extend td 
disable a Trustee, so having dc> 
serteJ, Ac, from acting ugaiii, 
where no successor had, in the 
meantime, been appointed, Donto 
tlie case of a Trustee who had left 
tho object of his Trust, (a congre.^ 
gation of FrotesUnt Di!;«entcrs,)on 
account of its having been con* 
verted, figainst his n|i[)robafJort, to 
purposes distinct from the iutent 
of the founder, /ftff/. 4i^ 

4. Upon a clauso for the appoint* 
incnt of new Trustees, in mac of 
any of this old Trustees changing, 
or becoming of n ditTejont religion 
from the congregation, if any ques- 
fjon arises whether a Trustee has 
been properly remofed, itbocoines 
necessary for the Court to enquire 
what was the religion of the society, 
not to animadvert upon it; but lo 
oscertnin whether the charge is 
V*u,. If). 


Euhstantiated. fi/ifL 
5, Grant to trustees utid their heirs, 
of lauds m Surry and Hertford^ in 
trust, out of the rents and profitFi, 
to raise and pay certain annual 
sums for the benefit of tho Hector 
and Scholars of Kxeter Colle^c^ 
and as to the renidne, after taxes, 
cKxtr^s ef repairs^ &c. iJiiNliicteil, 
to be yearly paid io and among 
the vicars, for the time being, of 
four several parishes, for the nug* 
» mentation of their respective liv.. 
Iiig^; they, the said vicars, to col¬ 
lect the reu^ and account wiLh 
(lie tru*H(eev, *to view the estates, 
nud take enre that the same bo 

rf 

hept in good repair by the Ccnaiiits - 
with a declaration that it should 
not be iawfal for (he tru^tut^?, 
during 40 years, to cut timber, 
except such as should be waritoil 
for the necessary re[>airs of miilg, 
Ac' and other appurtcimncos be¬ 
longing la the estsiles ; and except 
such young slabs and tillers in tJw 
woods in Hertford^ ns should ho 
ivecesfiary for selling the under* 
wood ; aitfl, uftof^tlie expiration <d 
the 40 yeard, then that the Trus¬ 
tees should have power to cut nn 
they should think fit, and pay tfn^ 
produro /o the said Rector, Acr. 
of Exeter Cellege^ an % fuud'for 
the augmcntalion of the librnry. 

Held that, by the construe Lion of tho 
deeil, the^ estates were given as 
one fund for tlie benefit of two 
distinchiiistitutiuus,—the whole to 
be managed for the benefit of both, 
in a due course of nrovIdent Qwner- 

» t 

that tho tTUSteea were not 
rc^lrained^ after tinj expiration of 

A 


HI 



7^3 


INDEX TO THE PRINCIPAL MATPERS, 


the 40 years, from cutting for the 
{itir[ioses of repaiia j, nor from 
cutting timNr on ono part of the 
estAtes for repairs on another part; 
itor from selling tin^her when cut, 
and applying the produce in noceii- 
fary repairs, lo long only as they 
cot no more llmher on the whole 
properly than the repairs ^n* the 
Vk huk property rec^iiiTed ; and that 
the power of cutting young slabs 
iOkI tillers sIjU continued^ with the 
(lualifiration annexed to it* 

demurijler. 

Demnrrei to DilL for dUcoTery 
and relief, ilf good as to the jcLief, 
Is good as to the discovery also. 
fyUdavif Stemardrn 
A detnurrer admits as true what 
IS stated by the Bill as matter of 
fact; not what the PlalulifF con^ 
Btders as fact, but w hich is inertly 
tnferctice from matter of law« IbitL 

503 

Set PitiCTiCR, — IxjuwcTioif, ^— 

A4;inKi:NiE.nT, — ll£i>rMi’TiO!f ur 

Land Taj^j—H cia a.yjj Denstt* 
DEPOSIT. 

See Vendor a no PuitcirisELu 
DEPOSITIONS. 

5ee'Po^L it ATI o N. 

DEVASTAVIT. 

See £xF.cuTon« 

■ 

DEVISE. 

See Will* 

<1 

- ^ DISCOVERY, ^ 

See DcAunatn, ^—Costs, — 

—Iltin and Diviset* 


dissenters. 

See CiiAniTABLE Uses,—Toleha- 

TION. 

^ DISTRIBUTION. 

See Ddwicil, — Guernsey. 

DOMicrr* 

r* P* a native of Englmiflf domTciled 
' ill dic^s intestate, leafing 

a widpH', and infant chJJdien by 
her, and alihO by a former wife, 
TJie wldow^, after his death, U ap¬ 
pointed guardian of the children 
by the Royal Court oT Gijp-asct/f 
And in conjuiictloii with anolhur 
p^ersoii, who is appointed guardian 
of the children by the former mar- 
ria|^o, sells the properly of the iti^ 
, testate and invests the produce v\ 
the Engiish funds, after which *hc 
comes to Ev^Umd with her chilil- 
rni, and is doti^cited there. On 
the death of sonic of the children 
under age, a question arises, whe¬ 
ther their shares of the property 
have become distrlb^tublo accord* 
iitg to tlio Jaw of EFt^landj or of 
O'wcrnjify/ and it wqg held that 
the Iflw of is to govern 

the succession, (he domiott of the 
children hoiiig (according to the 
opinion of foreign jurists, our own 
law belli” sileut on tho subject,) 
to follow thfi domicil of the sur* 
vlvliig mother, where no fraudulent 
intention can be imputed. But 
frnud may be presumed, where no 
rea sunn hie cause np|H>ars /or the 
removal, retittger v* fFighlmart. 

Eage G7 
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E. 

ECCLESIASTICAL CO0RT* 

anu —DEMUiiuEni 

■ 

ECCLESIASTICAL LAW. 

Sue CliAUlTAItr-E UsFS — ToLKrtA- 

TIOlTj-'TjlU'iT AND TuCJiTEt, fitC. 

m 

ECCLESIASTICAL PERSONS. 

from Dean and Chapter, with 
covenant not to make sale of or 
take an^itimber^tieoi growing or 
to firow on a certain part of the 
premises save for tho nscesGary 
building, or repairing, &c.^of their 
cathedral church, or of Ibo church 
buildings thereto belonging! 

EiH by (lessee to restrain the DeEtn 
and Chapter from selling or cut¬ 
ting except for the purposes afore¬ 
said* ' 

Injunction obtained on filing thei»biLI 
dissoired on the coming in of the 
answer, stating that the whole of 
the timber was wanted for the pur¬ 
pose of re[):Lirs j (he coveitant not 
extending to drptivo them of the 
right which they might have exer¬ 
cised independent of it \ and Deans 
and Chapters, like other ecclesias¬ 
tical (M 3 TSODS, not being liable to 
be reatrained In cases of waste, 
either by prohibition or injunc¬ 
tion, except In the ecclesiastical^ 
court, or at tho suit of the crown. 

It seems that the right to cut timber 
for tho purpose of repairs extends 
to aeUIng timber and applying the 
produce. Wither ?* 'The DcflWj 
4 ‘c. 0 / Pogc 451 


EQUITY* 

Sec Pens f ON,un rsniCTTON,—VcN- 
noit AND PpuciiASEii,—I njunc- 
tlOMj-^DEMURRtltj—D eBTOU AMI 
Creoitou. 

ERROR, WRIT, (Commission or-) 

See PRACTICE. 

hStAte for life and in 

TAIL, icc. 

S&e WiLi.. 

ESTATE, REAL AND PER¬ 
SONA 1^ 

1* Whatever ^uld, directly or con- 
slractiTely, * constitute an estate 
tail in land, wilt (vas an absolEite 
interest in personal property* 
BrUion v. Tmniag. B^ge 183^ 

5. In a devise of real estate, where 
a Hmitationi over la not to lake 
effect till a failure of Issue of all 
the deviseea in tall, and then tho 
whole is fo go over, an inference 
arises that, in tho mcuu time, (ho 
several devisees In tall are to sCTc- 
ceed each other. But the ques* 
tion of survivorship cannot arise 
with respect (o personal property, 
when a share once tpaIs, though 
liable to bo divested on n contin- 
(ingency. Bke^ y * Bar tits* 

See Executor,—Will, &c. 

EVIDENCE. 

See Venoor and PuucuAscn,— 
Trust, AaKEEwr-NT, — Prac' 
TJCE,—‘Cjiauitable Uiii;s,-—Pua- 
LlCATtON OF DeVOSITIONS. 

* 

EXAMINATION IN PERPE- 

. .•'I'pAM Rt!)! MFMOaiAM. 

Se4 PuBlilf ATfON- 

3 A 2 
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EXCEPTIONS, 

See PkACTicr. 

EXECUTION* 

See Practice. 

EXECUTOR, 

]. Execgfor in India, baring a le¬ 
gacy for his trouble, not entitled 
to commission on receipts and 
payments, or either, as Executor; 
nor alLoweil, in prtssin^ his ao*. 
counts after A series of years, io 
renounce bis Legacy and charge 
coTtimission on such receipts and 
'payments, ^Freeman v*Fafrl(e~ 

Page 24 

General rule as to tlie deposit of 
papers and writings, is that an Ex¬ 
ecutor must deposit them for the 
benefit of the parties interested, 
unless there are purposes which 

m 

require that he should retain them, 

30 

3v Legacies to Executors, “for caro 
and trouble m Ibe execution of 
the will” not to be paid to Exe¬ 
cutors refusing to act; and pay¬ 
ment of thoGO Legacies not to he 
allowed to the acting executor, 
though charged in hJs accounts* 
/6itf* * 31 

4. Execufbr unable to state wheLicr 
houses^therentof which he has been 
receiving os Executor, are Lease¬ 
hold or freehold, no^ allowed to 
set up the tUlo of the heir at law 
as between himself and the per¬ 
sonal representatives, fdid* 35 

5, Thut^the Executor is ut^certaio 
whether part of the piopert^^ef^eal 
or personal^ and (if real) who are 


the persons entitled to it, docs not 
alford him any ground for declin¬ 
ing to set forth, in answer to a 
Eill by the personal representa-^ 
* thes, what he has done with the 
property. Freeman t. Fair tie* 

Page 37 

€. Executor having paid J^^gadea 
stands in a situation tn which (at 
* least for the security of the fund) 
it ts not competent to him to a I Lego 
that debts are unpajd. Ibid- 3H 
\ 7* Admission by an Executor that 
the whole amount of the property 
is near aj^d that the 

whole Is invested in India on pub- 
Jic sccufitieis, either in his name, 
or in the name of the house jn, 
which he is a partner, but sub¬ 
ject to hia disposal, unless 5 orno 
' part is in the hands of the 
house at interest, which bo be¬ 
lieves may be the case, not a suf¬ 
ficient admission of money in his 
(lands (o order the payment icito 
Court of any part of it. Ibid* 30 
8, All Executor dealing with money 
in his hands is bound to ear-mark 
it: but, if he cannot answer as to 
the state of it, the Court has no 
power to act as upon nii admis¬ 
sion. ibid. 40 

fit Indulgence of the Court to Exe¬ 
cutors and Trustees having a dif¬ 
ficult duty to perform, but keep¬ 
ing their accounts reguJarfy, be¬ 
ing always ready to ghe Informa- 
Uon as to the state of the fund, 
and hating protided for the secu¬ 
rity of the fund, no mor^ than 
strict jnstice, and as £uch to bo 
considered, JfrM. 4*1 

10. It 13 the bounden duty of an Exa- 
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cutor to keep clear and dktinct lie* 
counH of the properly whkh ho is 
bound to adminifiter. If, therefore, 
he chooses to mix the accoatits with 
those of his own tmdiog conceriif;, 
he cannot thereby protect himseLf 
from prcxtucin^ the original hook^^ 
ill whfehany part of those accounts 
may be inserted. Freeman t. Fair- 
lie. Page 41 

IL It IS a more diiricuLt question ns 
between an Exeeutor hound to pro¬ 
duce) and Jiis partner in trader but, 
if the [iirteiers have permitied him 
to ta[x the accounts, il seems they 
cannot afterwards object to the 
production. ^ 

Clearly so, in a case where tlie Exe¬ 
cutor has adgiitted the haring lent 
.to the house part of the trust- 
[>ropcrly, and that they have been 
deatiiig^ with It. Idid* 41 

12* Executor in cc ruing to 
iandj and, after twenty-one years, 
toeingcalte^t upon tnaccount, alleg¬ 
ing that he has left his bookii, &c, 
behind him in ordered to pro¬ 
duce copies of all entries in such 
books, within six montJts, 

though it is impossible he should do 
30 f in order (hat Rie Court may 
have au opjiortunity from time to 
time of seeing that he has used prn- 
lier diligeticett IlfitL 45 

Specific Jegary to an executor, 
who nflerwards becomes bankrupt 
and commits n dCTOsfutJrt. TlwV 
bubjectof the specific bequest being 
sold by his assignee^', heM, the pro¬ 
duce in their hnnd$ not specifically 
liable to makegood tlio dcvailavii, 
111 favour of the parties beneheiaUy 


entitled under the will, but that 
such parties are only entitled to 
prove to the amount of the devas- 
taeiL Gearj/ t . Bcaumotti. Page 431 

14- Executor claiming to retain out of 
the residue certain parts of the pro¬ 
perty, to protect himself against a 
ftititro contingent demand in respect 
of coreiiants entered into UJ the tes¬ 
tator, for payment of rent and re¬ 
pairs of an estate held by him under 
lease from a Corporation, though 
there was no existing breach of co¬ 
venant nor arrears of rent,in respect 
of which he ^s liable: on n bill by 
the residuary legiitee for the prg- 
jjerty go retained, Ordered, that 
the funds ju question be made over 
to the plainlilT) on his giving a snf- 
fjctcnt indemnity to the executor; 
the terms of such indemiuLy to be 
settled before the Master. Sit/t~ 
mens T. Holland* 547 

Testator In fviriiia bequeaths a sutn 
of sicca rupees to hh wife for life, 
with remainder to his children, and 
appoints hia wife executrix, who 
invests the money on Indian securi¬ 
ties, producing a large rate of in¬ 
terest, and afterward} comes to 
England with her only child, nn 
infant. 

On bill by *the infant, held, that the 
widow is not compcLiable to re¬ 
fund the excess of interest received 
by her, beyond what the legacy 
would hale produced if invested in 
the English funds, but ordered, 
the money to be remf(ted fo Eng* 
iamlj mu! laid out in 3 per coiit. 
^tinuiUeii. Huiland v,*J/ughi}, 

* bKS 
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FEOFFMENT. 

Sec Lively of Sel&in. 

FORFEITURE, 

See Con Dm ON. 

FRAUD. 

See AtrllEEMENTj — Venoou and 
Fu uoH A s EH," Doi Jic i l j— 7 'iio st, 
—Cahon and FeuE}—Dedtou 

" AND CaED?T 01 l. 


GOOD-WILL 

See PARTNEHiiUfP. 

GOVERNMENT. 

See Pensjon, — Juktsdiction, — 

pRUflClPAEAND SuUETY,^—AoENTj 
—Will, 

GRANT. 

See Pension. 

GUARANTEE. 

See DfiaToti and Cueditoji^—P jiiN- 

CfPAL AND SudETY. 

GUARDIAN. 

See DoHicii^f 

GUERNSEY, LAW' OF. 

Law of Gtiermejif to tUo 
of Kaji estate, and the distal Edition 
of peiBODsd estate, of persihi/ dy- 


iDg btestate, Pot^igeri* tVighi- 
man, Pt^ge 50 

HEIR AND DEVISEE. 
Demurrer to hLlJ by heir at Law^ for 
a dri SCO very, seeking also relief, al¬ 
lowed ; the relief sought being, 
’ that an issue might be di¬ 

rected to tiy the questJOD in a dif¬ 
ferent county, on an allegation of 
undue influence—an fieir at law 
not being entitled to auy issue ex¬ 
cept by'"consent, oRd a bill in 
eitulfy not lying to ebango tberf?- 
nttc, 'Secondl^^ for the produc- 
tlou of title-deeds, without Its be¬ 
ing shewn how they can be of ser¬ 
vice tn assisting him to recoTerat 
law. Thirtil^^ to restrain the^. 
fendaut (Devisee) from setting up 
outstanding terms, unsupport^ by 
allegation that there are any out- 
Standiug terms which may be set 
up» Pourthi^f for an injunction 
to stay waste and desirnction, Ac. 
and for a receiver,^—'there being 
no iiistauco of the Court so inter¬ 
fering, as between heir at law and 
devieoe, where their adverse rights 
aro in litigation ^and on thegrouiid 
of negligence and delay ; the bill 
having been filed more than two 
years after the death of the pre¬ 
sumed testator; and uo action 
yet brought; although tko com¬ 
mission of the alleged acts of 
waste and destruction stated to 
hare been Immediately after hta 
death. FVf/A^y, that the Plaintitf 
may he let into poSEiCssion of copy- 
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holds unstirrendercd fo the use of 
the will ; that belrg mere re¬ 
lief^ although he might have been 
entitled to the discovery whether 
there were any cppyholds unsar- 
rendered. The bill also ^oUig ou 
to pray^ in the character of one of 
the«ext of kin^ for injunction 
from Interfering with the personal 
e^tatc^and n reocher; the iiijtinc^ 
lion asked being for an inderuiite 
period} and ao alieption of a suit 
depending in the Eccteisiastici^ 
Court* 

Andj although aomeoi'tlie discovery 
sought might hare been proper to 
be obtained on a blU for discovery, 
oiiLy, yet the Demurrer alfowcd 
as to that aho, upon (ho ground 
that, to support n general De- 
'murrtr to a biii seeking diicoiery 
and ratief, it is sujiicieiit to shew 
that the PUiatilf is not entitled to 
ilie relief do prays. Jones v. 
Jones* 1G2 

See l*Li:A. 

IRISBAND Av» WIFE* 

See JlAitos' A^rj Fjtui:* 


INFANT. 

The Court will change a next friend 
U|>on his not proceeding with a 
Solicitor is not to a^nch 
vtilhogt orders from his client* 
But, where the die at ia nest friend 
of an infantj and moves to discharge 
the attachment on that g round} al¬ 
though otherwise regularly issued, 
U i^eois tliat the Cutut will ref^r II 


(0 the Master to see whether il ii 
for the interest of the Infant thit 
the next friend should-be con- 
til lu ed * tVard v ■ JVarri Page 706 

See Notice,— T^N.iNr roit Lirij 
&c. j'—’ExteuTOn. 

INJUNCTION* 

1. Ifnjbnciion to restrain the Defend¬ 

ant (Piairilijr at Law) from taking 
possession under a verdict obtiilneil 
by him in an action of Fjectment, 
Previous lo (he issuing of the In¬ 
junction, the costs of the action had 
been taxed J and a writ of [loxses- 
sltni executed* The Plainti^ nC 
bw afterwards procured an'at¬ 
tachment for non-payment of the 
costs taxed. This is a breach 
the Injunction—but, us the In¬ 
junction had been improperly is¬ 
sued} the Ixtrd Chancellor would 
jpako no order as to commitling 
(he party for (he eouteinpt. J^*r- 
/ifigtonr, Booth, 143 

2. Qnisre^ Whether a Court of £[|lity} 
in the exercise of its. jurisdiction to 
decree the specific performsnco of 
an ngreement, can inlerfriohy In- 
jutiction to rostniii n party from 
divulgiiTg a secret in Medtcifle, 
which is unprotected by patents 

In this c&se an Injuticlion which had 
been granted for ilfat and other 
purposes was dissolved upon the 
rfbdiivitof the Defendant (an lu- 
i.iiit), deny log the facts of the cue 
as represented by the Pbinllfl'^s 
nfTidavit In support of the lujunc- 
liod] and upon the ground that 
there was no secret ir^ the alleged 
veil I ion* WiBiatm ¥< fVt£tt4rnts* 

157 
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3» Where an injunction ia obtamcdf 
cvett after execution cxccateil, it 
a branch of the injunction to c^tlJ 
on the Sheriff to pay over the 
jnoney: but, if the SherifThaii vo* 
luutarity paid the moiieyj it jeems 
that would be no trrcach of the in¬ 
junction, Sed quaere* Fratiklj/tt 
¥, 'lltor/tr.s, ^34 

4t If an injunction is obtameil on h\U 
filed after execution execute^l, the 
goods noty?t being out of thehariils 
of the Shcri/F, and the Sherjrt'pro- 
coeds to soil without process, be 
will be ordered to pay the money 

•i ■ 

into Court* 

Formerly the pmctice in such a case 
was to make tho Sheriff a party, 
but since disused, Ibidt. 

I 

5. Defendant to an injunction bill, 
having suffered the injunction to 
go against litm upon a dcdimtiit^ 
the time for answering being pv- 
plred, although not under an order 
for time, nor in contempt, qutFre^ 
Whether he may demur alone; 
and It seems that he caouot be al¬ 
lowed to do sOi Bdmoiiik v. 

fn order to obtain an injunction 
agamst violation of a patent, the 
party must,at the time of applying, 
■wear as to his belief that'he is tho 
Drigfnal infentor* 
fon, 

7, Where there has been a length of 
exclusive enjoy meot un Jer a paten t j 
the Court will grant an injunction 
in the first instance, without pre- 
Tiously putting the parly Vo es¬ 
tablish* bis right by an actiou at 
law. Oth er w ise, where the patent 
15 recent* Ibidt * 


8* To establish the validity of a pa¬ 
tent, tho invention must bo both 
new and useful, and the spectfica- 
tidn must accurately describe it. 
Also, if the 'syeciiHcation seeks to 
cover more then is actually new 
nnd useful, it vitiaie<i the patent, 
rendering it ineffectual evcn«to the 
extent to which it might otherwise 
^lave been supported, IlHi v, 
'Phumpson, Pttge 659 

9, The injunction having been dU- 

, solved, with liberty to the Fla in tiff 

to bring an action to establish hb 
patent righl^, and the Def^ndapts to 
keep an account In the mean while; 

11 a verdict Having been obLained for 
the Plaintiff on the trial of the 
action, oii appllcatiop being made 
to revive the injunetjon, it was ob- 
jected that the Defendants hi tend¬ 
ed to move for a new trial; and 

the matter was ordered to stand 

* 

over till the result of that appiic'i- 
tioTi should be known, the parties 
continuing to keep the account iri 
the iaterimf Ibid* * 6 Cit 

10, Injunction against obstructing 

ancient lights granted on ntfida- 
vit, before appearance, and with¬ 
out notice; the Pkimtlff having 
also commenced an ac^tinn pre¬ 
vious to filing the bill* Aitomejj* 
Gcaerid v. JVicAyA 637 

n, Injunction before answer to pre¬ 
vent irreparable miBChlef, Defend- 

vapt having previonsly established 
tiis right at law* Vhidk v. 

68H 

V 

See Fuacticc,—Vendou ako Pun- 
cn A 9 £n, — Dt^Mu Kibes, ^ CuAiu- 

'lAULi; U^L&i 
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INTEREST. 

See VfiNuuii? ANO PimciiASEiis. 

INTESTATE. 

St^G Do M ICl L,—Gu E ItN St Y* * 

INROLMENT ov DECREE. 

See BttAcTitE. 

ISSUE. 

Bill by Devisees, praying a convey- 
uacCj upon the ground ofati alleged 
equitable tULe in the testator, 
giiiatijig iu ail iigrcemcnt, denied 
by ttie^aiiswer, buf supported by 
evidence of owner.ship, sucli as the 
receipt of rents and prefits,^&.c/« 

Isijue directed, to try wbelhcr ttie tes¬ 
tator was^at his death, benericbtly 
entitled, BurkcU v* RimfinU, 

See PiiACTici:, 


J 

JURISDICTION, 
i. It IS dear that a iiuiL niaiy bemaiii^ 
taiNOil Against a public olilcer, liav- 
irig til his hands motley issued L}' 
govertimeut for the use of an itidi- 
vitlual, for the recovery of Eudi 
moiiey* But, ivhere goverinaeiit 
has ordered the money to be with* 
held, the question Is only between 
goTcrnmeut and the individual,^or 
bis assignee; aud this Court hlls no 
jurisdiction* Pridd^v^Rose* 102 
3. A Court of Ec^utty has no jurisdic¬ 
tion to determine on the Taiidity of 
a wili, either of real or personal 
estate, Jones v, Jones* 162 


See Pensioit,— DeMunttEii,— Re¬ 
demption Of Lanh-Tax,— Phac- 

TfCE, 


L 

LAND-TAX. 

Sec llEnEMPTlON, 

LEASE AND LEASEHOLD* 

See TnosT, “ Legacy, —“ WiLi,-^ 
CriainTAoEE Uses- 
1 

LEGACY. 

■ 

1. The question wlietUer all the debts 
have'been paid, not to he raised by 
iogateea whoso legacies have beeli 
satisded, so as lo impede Ihe parties 
entitled to the residue nf the estate, 

2. E, D. by will, reciting “that ft 
Vas the vrl.'ih of her mother and 
hcrscLf that the J^tOO tliey had 
then out upon mortgage shotdd be 
given to G* and her fatnilyi'* 
bequeaths the “ said X^500, with 
interest/' accordingly. 

The testatrix, at the time of making 
her will, had a sum of JJ&OO out 
on mortgage, which she afterwards 
cnllccl ill, atid applied to diOercitt 
purposea. , , 

The mother being dead, the Testa¬ 
trix took out administration ; and, 

■ rpon herdcath, without having al¬ 
tered or revoked her wilt, the ques¬ 
tion was, Wliether the legacy was 
adeemed ; and /icfd no ademption* 
Le Grtce v, Finch* ^ Pa^e 50 

*3*^Testator gives £-10^ to trustees 
upou^Uustfor histwD daughters at 
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turfinty-one; arid directed tl)at the 
legac}^ duty due In respect thereof 
shall be paid by hjB executors out 
of the residue. 

My codicil, reciting this bequest, and 
that he is desirous of incroaElng the 
same to X^fiOOO, he revokes the gift 
of f 4000, and gives £6000, upon 
the same trusts, &e, • * 

By a second codicil, reciting the for- 
nicr, and that he is desirous of fur¬ 
ther increasing to £*6000, he rc- 
Tohes the gift of X^6000, and gives 
in Ilea thereof £60CX), upon the 
same trusts. This is f^ot a rCTaca- 
tlon, but substitution, in each In¬ 
stance; and the £6000 is there¬ 
fore exempt from the legacy duty* 

‘ Cooper Dfi^* P^e 154 

4. A specific bequest, for life, of 
things qum ^so usu consuuiuntur^ is 
ft gift of the property; and there 
Can be no limitation over after a life 

I 

interest Jn such articles : but if in^ 
eluded in & residuary bequest for 
life, they must be sold, and the iu- 
terest enjoyed by the tenant for life. 
Handaii v. Rurreif. 194 

5, When the use and f ho property can 
have no spjiarate existence, the old 
rule must prevail, viz^ that a gift 
for life carries the absolute in teres ; 

In this case, where the gift Va9 of a | 
leasehold farm, and the stock and 
crop thereon, an enquiry was di¬ 
rected to ascertalu of what the 
stock consisted. Ibid* . 193 

Wi hL ^—Ex Kc u ron,—Cn a iii ta - 

Bti: US£S,-^VESTING. 

t- 

LIVBRY OF SEISIN. . 

Litery of beii^la not having becei made J 


according to the terms of a joint 
power contained in the feoffment, 
and ono of the parties to whom 
power is given to deliver seisin re* 
fusing to execute it, giucre, if au¬ 
thority cau be given to deUver seisin 
as to part only. Mtome^^Creneral 
T, PrJgj 416 

^LONDON, CUSTOM OF- 

See PiiACTiCEi 

LORD MAYOR’S COURT* 

ri 

See PiiAciicE. 

LUNACY. * ^ 

A Defendant'made a party to a suit 
only in respect of an annuity to 
which she is eotUled under a will, 
not allowed to attend at the passing 
the accounts of the general estate 
in the Master^s office, or to be paid 
the costs of past attendances, as 
next of kin to the [larty hen eficlally 
interested in the residue of (he es¬ 
tate, who had alucc become luna¬ 
tic ; where there ?s no direction 
in tlie decree for such purpose. 
Thaq^y* Thutp* SIO 


M 

MANAGER. 

See Wii-t. 

MANDAMUS. 

See Redempiiox of Lajvo-Tax* 
MAEIIIAGE* 

See UAftON AND FEStEj—CoNDItlOlfj 
— VOEUNIAIIX SEmi:W[EIit- 
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MONEY IN COURT, 
€refKral rule as to pAymeat of money 
into CoQrt 19 | that the PlamtiiFs 
mu^t be fotely entitletl, or hare 
inch an mteree/ jointly with ttthor^ 
as to entitle Ibem^ on behalf of 
themselres and of thoise others, to 
have the fund secured* J^resman 
T+ Ftdritc^ SO 

Sets Ext-cotoa* 

MOIITCAGR* 

i 

See NoricJi,—XiiusiT anij Thustcc, 

f* 


N 

► NOTICE, , 

1, rbreha^er harjng employed the 
Vendor^s agent who Eiad notice of 
an incumbraDCO, charged witli no* 
tme, notwithstandijig the purchase 
was mode under the sanction of the 
Court, and an infant was Luteresled 
in it, 'Ttiuhitin y, Steere^ SIO 
3, Pu rch ase r of an u I ty of Red einp- 

tjon cannot sot up a prior mortgage 
1)1 his own, or which he Jias got to, 
against bubsec|^ueitt incumbrances 
of which he had noLice* IlriiL 
See Vlndoii a,nl> P(jitcH*Si:iij^ 

1*A KTifl liUS ni P,-D KBTO ll ANJ>Cli E- 

^ JJlTUJi,—I njunouon, 


o 

OFFICE* 

See Condi tiON,—P ension,—P iiiN* 

upal and SujtErrY, 


ORDER, 

See Injunction,—Piiactice* 

P 

l^^VRTNERS ANO PARTNER, 

SHIP* 

1. Under the asnal decree for an ac¬ 
count on a. bill by creditors, the 
Master refused to proceed upon the 
claim the surmiog p&rtnera of 
the Te^ihtor, in respect of a debt 
Alleged to be t^ue to them «ti the 
balance of certain dealmga between 
thfi partnership and the Testator in 
hia sq^arate capacity ; bat, on mo¬ 
tion to be admitted to go in before 
the Master and prove this debt 
under the decree, it was referred 
to the Master to taka the account. 
Pannier v* HQuUon^ Page 297 
2* Good-will of a trade, in two dis¬ 
tinct senses, as between a continu- 
1 ng and a with d rawing partner; one, 
a.\i it necessarily arises out of, and 
is connected with, ownership ; tho 
other, wiiere it is made matter of 
contract, as, not to cany on the 
same trade, or not within a certain 
distance, &c* KejtrK^ytLee^ 452 
3, The death of a partner, of itself, 
works a dissolution of the partner¬ 
ship ; and the mere want of notice 
does not, tt seems, moke the estate 
of the deceased partner liable to 
the debts of the continnLag part¬ 
ners* Seeut^ if one oCtheearviTiiig 
, partners is an executor of the de- 
cefy^ed- T« Nol^k* 614 
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See Exucutou, — AcntriiicHTj-^ I 
DcsTojt AND Ciii:mTan» ' 

PATEN'1\ 

See Injunction. 

PENSFON, 

A.j by tnaryage settlement, ctjve-* 
uanta for payment wlthiii four 
years, to the trustees, of □. sum of 
jt^4000| the dKIdciifls whereof fitkI 
of other funds thereby setttoi?, are 
made j^ayable to himself for bfo. 
lie afterwards obtaini|^ a pojislon 
from Go¥Cr»mGnt, by^warmnl; of 
the^Treasury, made payable to him 
and his assigns by the IVeasurer of 
the Naiy out of a certain'fund, 
'during tbeUfe of (he grantee. 

A, subsequently absconds, being 
largely indebted to the Crown, and 
not haring paid the ^JOCOaccord* 
ing to the covenant tn hb settle¬ 
ment ; and, upon his departure, 
the^iension is withdrawn by Order 
of Council, and the trustees of the 
settlement stop the payment of the 
dividends of the other funds to 
which he was entitled for life un¬ 
der the settlement* 
jf. having granted annuities secured 
by assigament of his peusb^u and 
of theee dividends, on a EiLL by tlie 
annuitants against the Treasurer of 
the Navy and the Attorney-Gene¬ 
ral, for recovery of what was hr 
the bands of the former on account 
of the pension, and against the 
trustee of the settlement for divi¬ 
dends a<Htrued since a departure; 
held, as to the Arst, that this Coi^t ■ 
has up jurisdiction ; and, as to the 


second, that Clie trustees, who hod 
no notieo of Che assignment, wero 
entitled to retain the dividends in 
satisfaction of the covenant; and 
thd Ullt was therefore dismissod 
iigainst all the Defendants. iV/dciy 
V* Rosc^ Pa^e 86 

The equity of the trustees was to etop 
the dividends, not only immediately 
ott failure of performance of the co-^ 
venaiit, but at any time after, at 
their discretion* IbiiL 

Tlk? assignee of a chose In action 
takes It subject to all the equities 
to which It was liable in tflo hapd:^ 
of the original grantee* Ibid* 
Qanfcref^ Whether the pension from 
Government iu this case is assign¬ 
able within the policy pf the law* 

Ibid* 

f .4 . 

Qui^rCf As lo the right of the Crown 
to relam the pension in discharge 
of a debt due from the grantee in 
a diiferenC capacity from that in 
which it was granted him. IbitU 
Sec JuaisnicTiox* 

p 

PEIirETUITY, 

See WicL. 

FLEA. 

1. Defendant having pleaded in tm 
to part of the rr^lief sought by iJio 
Hill, and answered as to the re¬ 
mainder, is not oiitilled to an order 
to put the FlalutilV suing at law to 
hi ij* elect ion. 

A Plea cauuot bo considered as att 
answer for svicli a purpose* Kisher 
V. Mee* 4i^ 

% Pica of bankruptcy to a hilt by heir 
at law agahisit devisee; over-rukd 
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rin bncl tn point of form, not aTCr-^ 
ring distirTctljj and in succession, 
the fact^ upon which the bank¬ 
ruptcy rested. 

Not sudicient, for the purpose of 
such a plea, to Wfothat tike FUltu 
tiff was duly found a bankrupt on- 
(|^r the comm]Sj;]on, 

Eipcttancy of an heir cither pre^ 
surapti^e or apparent, not ay in¬ 
terest or possibility enpabto of 
being made the subject of con¬ 
tract* , 

Estate descended after the bargain 
and Rile of the commissioners, and 
before certificate, is tht property 
of the bankrupt, ami docs not vest 
in the assignees, ejtcept b^ a sub- 
seiiuent assignment. Ctirleion v. 
Lcightoh. *rage 607 

TOWER. 

Acp Rauon ANii —SiiiprjNc, 

—Wju.. * 

FRACTfCE. 

1* Although, In Casas in the nature of 
waste, an injunction will snmclhrins 
be granted cx pfirfc even after np- 
pcarance; yet if, in such n case, an 
injunction has been obtained for 
default of appearance, and it turns 
out that nil appearance hail in fact 
been entered at the time when the 
irijunction was mored for, the or- 
Mer will be discharged, Ifarrtson 
V, CcckcidL T 

p 

2* Aniilavit ill support of Znju'hcfion 
admitted, after Answer, to prove 
on allegation in the Bill ns to acts 
of the parties neither admitted DOT 
denied by (he Answer^ but such 
aAldaTit not to be allowed in oou- 


tradictlon to the Answer* Morgffu 
V* Goode* Pftgr. K) 

Where a CanctU has becu entcied 
against the Itirolmentof a Df*€ree, 
it stays the signing for twenty- 
eight days after notice given of the 
docket having been presented for 
signature: and the twenty-eight 
* d^ys ate twenty-eight eletzr days* 
In strict pruclice, thoT^ocket ought 
not to be presented untU after the 
order to inrol mmc pro £unc has 
been obtained, and actually passed 
find entered* 

Upon both^these grounds the fnrol. 
ment of a Decree made under con¬ 
trary cIrcumstances was vacated, 
and leave given to the other party 
to projBcutc their appeal* Robifi- 
so7t V* NeTCfUck. 13 

4. Service on the Clerk in Court of a 
docket having been presented for 
signature, 13 sufficient service* IdiiL 

15 

s* Petition of appeal not being an¬ 
swered til I the day after it his been 
presentcil not to prejndree, (he 
party being stricliy entitled to 
have it answered immediaiely* 

IhitL 

d* Motion for special iniunctton to re¬ 
strain Defendant (PiaintifTat law) 
from Suing out eaecutiou upon a 
judgment obtained by h>ni in his 
action previous to the common in¬ 
junction being obtained, refused, ait 
contrary to practice, the Court 
only granting such special injunc¬ 
tion ill cases where the Plaintiff has 
hod no opporticijity of obtaining 
the cointnon injuiictitut. 

Jhe Defoinljint (Plaintiff at taw ) sub- 
setjpently, oii the day when the 
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common ir^janction might otbor> 
wise Ii;tro been obtaineiT, puts hi a 
demorrer, >vhich is over-ruled; 
and In thetnean time, pending the 
demurrer, the PJelntifl'is taken m 
execution; after which, and im^ 
mediately on the over-ruling of the 
demiifrer, the common injunction 
is obtemej* Upon an npptko^iou 
to discharge the Plaintiff out of 
custody, on the ground that, the 
demurrer being over-ruled, the 
parties are entitled to be replaced 
in the sJtuatloji they would hare 
been In If no demurrpr had been 
tiled, and by analogy tb the case of 
goods taken In^eiecutlon ; the ap. 
pHcation being opposed on the 
ground that the parties would not, 
^by granting it, be placed in the si¬ 
tuation in which they would other¬ 
wise hare stood, since the judgment 
had been satisfied by the taking in 
execution, and, if now discharged, 
the debt would be gone : Ordered^ 
that the Pbintiffbe discharged on 
undertaking again to confess judg- 
meat, to that ha might not after¬ 
wards say, the existing judgment 
and debt had been satf^fied by the 
execcttion from which he was so 
discharged* FrStJifyn r. 

7« Aiaie lid mentor Bill, after excep¬ 
tions aUowed, and not answered, 
doM not prejudice an injunction 
prerlously obtained* Therefore, a ' 
motion of courte for leave to ' 
amend, and that Defendant may 
answer nmetidmetita and eifcep- : 
tions togGtheri D^er v* DuranL j 

4f5 'I 

8* Order for sequestration made upon I 


the return to a single dhirhigat 
Issued under a decree, for payment 
of costs. 

Such an order k only an order nisi 
In the first instance. Ltowten v. 
Ma^or of ColchesieTm Jpflgfl 543 
D. Form of disi/ingiis regular ; being 
to appear and answer cootfmpt 
merely ; (not nd comparandum cf 
but the cause for 
which it Issued being specified by 
Indorsomsnt. Ibid* 
rlLettirn, Issues also regular. 

Ibid. 

Attachment by the FlaintiiTi In the 
Lord Mayor's Court on property of 
the Defendr,ut in the liantla of a 

Aj- 

garnishee. Defendant, residing at 
Hamburgh^ is not summoned, and a 
veidlct is obtained by tile FlaintilTs, 
by virtue of which the moLey Isr 
paid them on their giving securUy 
to restore the seme In case the De-v 
fendaut shall, withi^i a year and a 
day, appear and give bail to answer, 
Scc^ according to the custom* 
Defendant appears and pleads to tho 
jurisdiction. Plaialiffs reply ; and 
Defendant joins Js»ue as to part, 
and demurs to f he other part, of the 
replication ; and obtalnsjudgment 
both on argument of the demurrer 
and afterwards on trial of the issue* 
In the interval between the tvro judg¬ 
ments, Flaiutiirs present (t petitiou 
to the Lord Chancellor for a com¬ 
mission and writ of error, which are 
granted. Defendant pow morea to 
supersede both the cammisslon and 
writ—and the same are accordingly 
superseded on the ground of mlsie- 
presentation in the petition on which 
they mued; by which it was al- 
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first) that ihe Defetidniit had 
be«n summoned, when no sums had 
issued^ secondly, that tho ralidlty 
of the Defendaiu'j plea had been 
argued on a dcipurrer to the 
cation; making no mention of the 
Defendant haring J oincd issue as to 
port, which ksue had tiotbeeotried 
at the tithe of presen t1 n g th e petitioi^ 

*—and other imi&reprcaentntionn 

The motion was further supported on 
the ground of the commission and 
writ haring been sued out mer^Iy^ 
for delay, as was manifest from the 
FlaintrtTs not hating proceeded 
therein^it being, also, contended 
that, if the Court wdnld not supo;-* 
sede (hen, the i^efandant ought to 
be at liberty to fake out execution 
notwithstanding; such pr'oceeilings 
not*amounting to a ccsscl ej:^aitia 
—as to wliich, quiere* 'Trauh v* 
Sdimiilt. 

See CiiAkirAnLU Uses, — Injunc* 

TlOJTj - Pl^EA, - VKSlJOit A\Ji 

PcrilCHASCR, INTANT, - Dl- 

-PuJtMCATION Dli- 

roaiTioNs, — Luw AC v,—C osts,— 

DfiCKRlij—REtiLnEtt. 

PRINCIPAL A>fi> SUIIKTV. 

1* Colonel of a regltnenC hutIng tfikeu 
a bond of imlemnity from his 
agents, with another as surety, in 
respect of all charges, &c. to which 
he may become liable by their de¬ 
fault ; the agents hating afteri^'^Tda 
become bankrupt; and gOTernment 
having given notice to the repre- 
sentatitefl of (ho Colonel (deceased) 
of a demand upon the Coloners 
estate by virtae of an unliquidated 
account: a bill by the represeotn- 


tives of the Colonel ngainBt the 
repreflentatires of the surety, to 
pay the balance due to gorern- 
ment, and also to set aside a suf¬ 
ficient sum out of their testator’s 
ef^tate, to answer future contingent 
demaiids, though attempted to be 
supported upon the principle of a 
’ bjll quia ffnicf,disinl£^d with costs* 

I jintrobus ¥, Davidson^ 

S. In the case of an ordinary money 
bond, there is no distinction, upon 
the face of It, between pricicipal 
and surety* Sccuif in the case of 
an indorlinity bond, where tho 
surely expressly stipulafes for the 
I act of his prinetpak* IbkL * 57S 
i 3* A surety may, in equity, coin|iel 
i his principal to relievo him of his 
liability by payment of the debt. 
Ibid, hT9 

See DEarok and Ciieditor. 


PRIZE* 

Sec SinrPTKfi* 

PRODUCTION OF DEEDS. 

On a Rill to set aside a partition, ou 
the ground of inequality atid fora 
new partition, ftating a raJnation 
and estimate, the gross result of 
which) without the particulars, 
were coiiiaincd in a schedule to 
the fliik, the answer denj^ing the 
accuracy of the rafnation, but al¬ 
leging (hat the Defendant was un- 
^ able to set forth in what particu¬ 
lars it was inaccurate, by reason of 
such omission ; a motion by Iho 
Defetidant for ]iToduccion of the 
valuation, and papers, &Ci rolfttive 
thereto, refused with costs- 
Whorc a Dcfciirinnt seeks (he pro- 
ductfbii of deeds, ^:c. stated to be 

2 
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in the rjEiintSif's possessionj the 
courso h hy liliiig a cross bill; 
but such a case as the present would 
not, eren if a cross bill were filed, 
su^ice to obtain nn order for the 
purpoae^ Mickleihjpaite t* Moore* 

See DEHujtiiEa, 

rUBLICAtlON OF DEPOSI¬ 
TIONS. 

On a bill for examimng wituesso^ in 
fierpeiuoTnreimemortanii liehJ lliaf 
ptiblicatiori of the dcposilions 
should not be allowed unless in a 
bfrong case- Ilarns^^Coifcreli^ 

07ii 


R 

receiver, 

1, Re cel Ter a ppoi n ted, before a n s wer, 
m a caseof adCTisc to four trusteer, 
of whom two declined to act; all 
parties being before the Court, and 
consenliiigi Jirodie T. Barrtya* 

6^5 

2, Motion fora Recoirer,against the 
legal estate, upon evidence in a 
cause which had not been heard, 
rcfuseil* Llo^dT.Pttssiftgftam* 6D7 

Sec Demurrciij-^Deotoii ANr> Cue* 
DiTcnt,—Wi^i, &c. 

REDEMPTION of LAND-TAX. 

J. Coustruetlon of the Acts for re¬ 
demption and sate of tbn l^nd+ta^, 
with reference to the nature of the 
biddings intended to be made, and 
contract to be entered into. Under 
the pro^slnns of 4i G. 3. c, 1^,6. 
s* \&4* • 

No express direction^ nor any tiling to 


be inferred as to general policy 
or intention, ■whether such bid¬ 
dings, subsequent to the first bid¬ 
ding, ere to be public or secret, 
no; as to the particitlar form* 
Commissioners under the act merely 
ministeriaL No remedy ugahist 
them, therefore, in this Court 
only by cither Mandamus In the 
Court of K, 1L, (as to which 
doulitful,) or suitin Exchequer, m 
siicli cases nis are not especially 
' provided for by tJie Act, 
ji, having bid 60 per cent, above the 
^rst olfer (publicly niado*<accon!- 
ing to the directions of tho act), 
and li* harlug subsequently bid one 
per clent* *^aboT 0 the offer of niiiy 
other person,” qmrrc^ if U.*3 of¬ 
fer be ^vnlld and binding 9^ the 
fii^hcsi od'er, within the word's and 
meaning of the act. And it seems 
that It is so. 

But if l/.\s olferis invalid, ia stlli 
not '‘i the highest oflcr” wllhln thn 
meaning of the Act, Slill less is /L 
to be as a trusteev for A, in 

such rase. And upon these ground^., 
a bill by A* against the commis^ 
sioners, and against fl., to linvo his 
contract established, bcTtig demur¬ 
red tu by tho commissioners, the 
demurrer was nlLowed. WtUtams 
V, Stezzaril. Page 

3, No publicity required by the Act 
to be given to any olfer for tlio pur¬ 
chase of land-tax under the 154th 
section, after theoriginaloircr, no¬ 
tice of which ia thereby required 
to be publicly giren in the manner 
directed.* ibid* 495 

3, No authority in the Court of Chan¬ 
cery to compel the coinmissionersof 
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lanil-tiLx, &c, to grant certiAcaleft to 
perEoas proposing to parchase^ in 
the form of $cK«difLe (A)| though it 
EG€ins a mandamus would Ue for Euch 
purpoEe. IViiiiams r* Steward* • ' 

’ Page 4»Q 

REFflRENCE TO A MASTER. 

See PAttTJiEBfij'—L unacy. 

* 

REGISTRY OF SHIPS. 

See SiEimtrOi 

RELATIONS, 

See Will, 

RELIG10t^. , 

Sec CiiAuiTAat^ UsJES,““T olera¬ 
tion, Ac/ 

« ^ 

REMAINDERS (CROSS), 

Sec Will. 

REMAINDER-MAN. , 

Sec. Tenant for Life, &c. 

REVERSION. 

See Thust and TrustcEj—Will. 

REVOCATION. 

DefUo uf real estates to he sold, and 
the produce applied in the same 
manner as the residue of the per¬ 
sonal estate. 

Codicil, not eiecuted &o as to puss 
real estates, rcvoknig the bequest 
of the residue, doe^tiot aHect the 
will as to the real, Gallini t. 
JVoWe. 091 

See Dpbtor and Ch-editor,—Suip- 
PI n j—.WI A c y. 

V0L.lIf, 


s. 

SECRET, 

See Injunction. 

SEPARATION. 

Sec OlRON AND Feme, 

* SEQUESTIlATlt>N. 

Sec PRACTICE, 

SERVICE. 

See Practice, 

?GT-OFF. 

See Destor And CRtEditor, 

* i 

SETTLEMENT. 

Sec Hauon Awn Feme, — Deetol* 

ANO CnEniTDR, 

SHERIFF. 

Sec Practice. 

SHIPPING. 

Charter-party of afTrerghtmcnl 
between the owners of the ship AL 
atul the Commissloneis of T raiis- 
porta fur und on behalf of Jljs 
Majesty.” During hi'i contlnu- 
mice in the Transport service the 
ship makes a capture, which is 
conilenined ; and, upon petition 
ta tiie Treasury, two-thirds of a 
moiety of the proceeds arising from 
the capture ordered by warrant 
from the Crown to be paid to the 
tfWTiers. These proceeds are en* 
tircly in the discretion of the 
Crown; and, upon motion for 
payment into Court oL a* sum ad- 
nrhted by the Commissioners of 
Traoi^ports to be due for freight 
3 U 
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under the charter-pArtj^ which 

fi 

mollod was resisted, on the ground 
th^t the CominiiiSiioDors were enti¬ 
tled to £et oil tho amount of the 
proceeds received by the owuers 
under the warrant ; payment was 
ordered accordingly, witho^ t pre< 
judice to the question of ^wner- 
fillip^ TJ:urgar v. Morle^w ■ ' 

i\ige W 

2. The hill of sale parses the absolute 
properly In a ship at sea, subject 
only to be divested Jn case of the t 
indorsement oathecertiheate of re¬ 
gistry not being made^ ith 1 it 10 d ay s ! 
after the return of thli ship to port. 

Po.^er of Attorney to algo an indorse¬ 
ment on the certiheate, not rerokod 

* hj bankruptcy of the ven'Jor sub¬ 
sequent to the execution of the 
power, but previous to the indorse- 
ment; being a power only to do a ' 
mere formal act, which the bank¬ 
rupt himself might have been corn* 
peiled to execute notwJthstamlnig 
hts bankruptcy, and for a valuable 
coiisideration^ 

Therefore, in thia ease, the indorse- 
ment on the certificato being mude 
W'Uhia the JO days under a power of 
attoroey, the grantor of which had 
aince become bankrupt: Held a 
sii FBcient 00 m pi i ance w ith the terms 
of* the Registry Act. Dixon v. 
Svart* 

SOLICITOR. 

* 

1. Order to dismiss a bill, with costa 
lobe paid by the piaintifTs doIicKor, 
the bill having been filed^^Uhout 
spcciU authority from the plt^iutifL , 

A solicitor may, in the exeruise^of 
the general authority given him by 


his client, defend a suit, but can¬ 
not institute one without a special 
authority for the inurpose. IVright 
V* Castle* Fagc 

2. Reference of a solicitor’s bill of 
costs to be taxed upon the appHca- 
iioii of one of two trustees and ex¬ 
ecutors by whom he had been em¬ 
ployed m the cooduct of the cause 
jiud in other matters relating to the 
executorship,—the executor mak¬ 
ing the application not having 
acted, and hh acting co-executor 
refusing to consent to the appUca- 
tiou-^tbe Mlt having fbecn l^ng 
since paid by the acting execiArOr--*- 
but unknown to the parties bene- 
hdally interested—^and no settle- 
ment of the executorship accounts 
haviHg been made, uoiwith standing 
^repeated applications, untV lately/ 
and the Cesiu^ que trusts (one of 
them jX married woman) having 
executed a release to the executori^f 
Motjun on behalf of ihe solicitor to 
discharge the order of rerprezice 
l efusedH—the Cestu^ qtie trust hav¬ 
ing a right to use the name of lus 
trustee for the purporse of taxatioii, 
and the release to the executors not 
operating to prevent him from pro¬ 
secuting against the solicitor the 
remedy given Jiim by statute* Jfiz- 
xtlfd r* Jjane - ^J 85 

See Thust ano ThusteEj—Im-ant. 

SPl^CIhTC PERFORMANCE* 

t- 

I 

See AGaxxHLN'i, — VENuoa anu 
Pluchaser. 

SPECIFICATION, 

See lirjD3iCTioK* 
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T. 

TENANT Pou LIFE, asi, RE- 
MAINDKU-MAN. 

On a. bill by tnfani (enunt in t^Ui nre* 
ceirer was appointnl^ with an order 
to Jccepdown the interest of inciim-> 
braces out of the rentsp lie kept 
down occordin^Ly the interest of 
all but One mortgage, the inter¬ 
est of which {bclongipg toiiifuuts) 
w^as neper applied for, except a 
small porti'^n for maintenance, (he 
residue of the rents being paid into 
Court to (he creditiof the cause^ 
Tenant in tail, coming of iigo,sufters 
a recDTory, and resettb^s the estate^ 
and afterwards dies. The Master, 
by h is report, halving certified titai 
the deceasVd was not bomnJ, while 
tena.iC in tail, to keep down tliHii- 
lerest ofthe i ncumbranccs, and con* ' 
seitueiUly that the rents paid into ; 
Court, during that time, belonged 
to fiis personal represeiitativCi;; the ' 
party claiming to be enlided to the 
estateunder tiic seLtlemeiit petition^ 
ed for leave to except to tlio report, 
on the following grounds. 
thaL in the cu'^e of an infant tenant 
in tail, (he interest of incumbrances 
ought to bo kept down out of the 
rents ; ^idly. That the direction to 
the receiver to keep down the inter-^ 
est, amounted to an opi^ropriation 
of so much of the rents to that pur¬ 
pose; and, 3dly, Thfit the decease^i, 
by not claiming the fund when of 
age, shewed an Jiitention that it 
should be so appropriatedH Rut it 
was htdd,^r’^that tlie ge ri etu I q u es- 
tion could only arise in favour of >t 
remiEider^maii or rerarsioacr, and 


all such rights were in this case 
barred by the recovery; ^dly* that 
the order wafl not meant to vary 
thff rights of the real and [>ersonal 
representatives, but to prevent th© 
iricuiubrancers from being preju-* 
di ~A by the Court taking the es¬ 
tate "nto its custody, and also to 
'protectthe estate froin^hostUe pro¬ 
ceedings on tho part of the credU 
tors; and did not amount to an 
appropriation; and, lastly, that 
there waa nothing in the circum¬ 
stances to alter the character of 
the property, which, consisting of 
rents paid into Court, and neither 
applied in payment of interes^wior 
appropriated for such payment, was 
persdnaL estate, and to be dealt 
with as such. Ber tie Rttri of 
j^htn^don. Btigc 500 

TIME. 

See VtNooR \na Fi;uciiaseii,-“Ds- 

— D>;iiroii axd CiiLiii- 

TDl[. 

TITLE. 

S'eti VeNOOJI. ANW Pu lieu As Eli, —■ 

PllACTlCE. 

TOLERA'ITOiV, 

L It was not intended by the legisla¬ 
ture, 411 parsing the 53 Gco. 3. c. 

1 OOp, to make any aVterntiott of the 
common law respecting the ohjects 
' of that statute. ^tl 0 ync^*G£tterfj£ 
Peat/Son. 359 

*2h The object of the iVLeratlnii Act 
wai* otily lo repeal cerrmn penal 
la^va thereiii mentioned, leaving tlio 
Common I^aw R stood with re-. 

^ vj;iectto all Common tiitw oJfciiccff 
against reiigiotii 
3 B 12 
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The stnt* d & 10 FPl 3. c, 31.^ de- 
claiFes thedenial of any one of ehc 
Persons of the Holy Trinity to b« 
God*’ to b« an offence against the 
Christian roliglon. Aiiorncy^Ge*- 
i^ertd T* Pcittson* Page 405 

3. Blasphemy was an offence punish* 

able at Common Ijaw before (he 
Btat. 0 & U) fP, 3. c. 3a.,an<Khftt 
statute does not take away the 
Common Law punightnent for blas¬ 
phemy* Ibid* 407 

4. The act 5^ Geo * 3* e . 100. catendj 

only to the repeal of the clause in 
the Toleration Act, ayd the other 
statutes tbereln referred to, but 
I^^Vca the Cornmon Law where it 
was. Ibid* 40ft 

Charitable Uses, — * Trust 

AND TRUSTLE,-Dee D, ConSTK U C - 

TTOY OF, 

TRADE, 

See Debtor and Cheditoh* 

TREASURY. 

See Pension, 

TRUST and trustee, 

J - Testator, seizefl in fee of a moiety 
ofaii estate at L,, and in po.^tiesi^ion 
of the other moiety as feiiant from 
year to year to Si* J. CQlli'ge, (Jiis 
lease from the College having ex¬ 
pired,) gives to his wife, durante 
vidaifate, aU that his messuage or 
tenement,with thefarenanj lands al 
X,, and all his estate and interest 
therein, she payingthetent re*servcd 
to St* J* Coliegey^ &c. TheuSdow, 
after hi<i dfath, oblairisa new le;^se, 
and subsequently purchases thoire- 
TCrsion of one to whom it had been 


couTCyed by the College under sn 
Act of PiLrlianrent* Heidf that the 
renewed lease was taken subject to 
the trusts of the will, and those in 
remainder to contribute to the fine 
paid by the vridow in proportions 
to be settled by the Master. 

Jleidf that the purchase of the rg,Ter- 
EioD, not from the College, but 
from the peraon to whom it bad 
been coriTeyed by tlie Coliege, was 
not, under ifie circumstances, to be 

* taken subject to the trusts of the 
'will* 

Quesre^ If thfi purchase ihad bf;eTi 
from the Coliege itself* Kttndoli 

, T* RusselU P^ge lOO 

Codreyance of an estate to P* by 
way of security for the re-intest* 
taent df a Gpectfic sum of stock, and 
fbr payment of the diTulAids In 
the mean time, with a power of 
sale In case of defoult. 

Under this deed, D. ^is a trustee for 
the \mr(y making the conTeyatice, 
and, as such, disabled from pur« 
chasing for himself so long as he 
continues to be a trustee without 
the consent of his ccstu^ ijue trust* 
Therefore, the estate being put up 
to by auction, at which C. as 
agent for O* was the only bidder, 
and it was knocked down to him 
acconlingly, the sale w^as decreed 
not to stand, although no evidence 
of fraud or uuderralue * and not to 

•be supported by evidence of the 
plaiiitifl'*^ having known and ap¬ 
proved of the sale taking place, and! 
afterwards attempting to damp it, 
nor of a previous conversation with 
her attorney in which the latter ex¬ 
horted the purchaser to bid n good 
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prffie for the estitta to keep yp the 
aale. 

QuiEfe^ If C- hsid purchased for him- 
teif, and i^ot foi whether the 
sale could bate been supported ' he 
being preient in'the character of 
solicitor forD, theTendor. 

T- Grazebrook* 200 

3, Tfie Court will not eaecutea tru^t, 
in its nature it legal. jittQrne^*Ge~ 
jierai t, Pearson* 31?0 

4^ The principle of public polky does 
not extend to the cai^eof DisscnterS| 
iso as to pretent the Court fiohi 
sanctioning the appointment of a 
mkiUter to a congregation for a 
limited period, and not for life, 
provided such be the usage tlit 
members, *r the provisions of the 
original tAisb Ibid. * 402 

S^e 11411034^ AMJi —CiEApj- 

TADL£ tJsLSj—- DteOj 

C^>^^STItUCTloy OF,-AtiHEKSlENTj 

—D£llTO[t A4U CnivOtTOJU 


i;. 

usii. 

See LfC-ACV. 


V, 

VENDOR Avr> PUKCHASKIt.^ 
1. Agreement topurchasL',estHhliJlipd 
upon a correspondence referring to 
the terms of such agTepraciiti Ogii~ 
vie T- PoijCimbc, J&3 

% Furol evidence is admissible to cx- 
plmn the subject-matter of an agree* 


meni, although not to vary the 
terms* Ogilvie Y-Fo\f{imbe- Page 53 
3f Provided the uame be iuserted la 
an [oslru-nieat in such a mauuer ea 
to have the effect ofautbenticatiug 
It, the requisition of the act with 
respect to siguatiire is complied 
with, and i( does not matter in 
«wh^t part of the in^fumeat the 
name is found. Ibid^ 

4, The right to a good title does not 
grow out of the agreement be¬ 
tween the parties, but is giveu by 
law: but a purchaser may wairo 
his right by going on with the 
agreement after be has full notice 
that he is not to expect a ^oo<l 
title. This is, iti such case, miTuer 
of notice, and not of contracL Ibid, 
5f If the Tcndor of a leasehold intar* 
est means to sell without produc¬ 
ing his lessor's title, he ought to 
declare it* Ibuk 

tj. There may be waiver without any 
specific contract, as in cases of car¬ 
riers, partners, Stc* Ibid* * 

7, Verbal declarations of an auc¬ 
tioneer at the lime of aula not to 
he received In contradiction to the 
printed particulars. But queers aa 
to the effect of personal informa* 
tjon of a mistake in the particular. 
Ibid , 

fi. (iacerc^ Whether evf n a cc^veiieut 
against incumbrances wUL extend 
to protect a purchaser against in^^ 
j cuEnbraiicei of which he has ex¬ 
press dotice. 

Ou a bill for specific peafarmance, 
the.questions, whether time was 
original ly of the essence of the con- 
* ttact^ and whether, t^ing so, the 
defendant has done any act where- 
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by he h&i wiii?ed it as aground of 
objection to the perfomnnce, are 
questions depending on evldenae^ 
and not to be decided except upon 
the heariagi 

Motion for an injunction to rei^traiii 
proceeding in an action for recovery 
of the deposit} opfiosed upon that 
ground} upon the grougd £t 
other objection a to the title^rvhLch 
could not be disposed of except at 
thohearing, was therefore granted, 
Lf^j/ V, Tdtido, 31 

10* 0+1 A hill by fcndor, for sped he 
perfarmaiice} wUb. an ^LLowance to 
tike defendant by way" of com pen- 
satton for a payt of the esiate to 
which the plaintiif is unable to 
make a good title; the defondant 
' having taken possession ucider th?^ 
agreement} one of the terms of 
which waSj “ that [mmediate pos¬ 
session shoul+I be given aiid, in 
the course of disputes which ardse 
subsequently as to the title to this 
pari of the estate, having been 
turned out of the possession so 
taken; helth Tendor, in 

so turning him nut of possession, 
has abaiidoiied his right to a spe- 
dfic perforrnHnce; end the biJJdls^ 
missed accordingly; without going 
into the question as to the mate¬ 
riality of * the defective part, 
Knalchlfidi V. Crticber* 124 

11, Where a man contracts to pur¬ 
chase, on the faith of the vendor's 
having a good tUle, lie has a right 
to hafe ibe title sifted to th« hot- . 
tom before he can be calledrupon 
either in accept an indemnily, or ' 
compensation for a defect, oj.£cf 
abandou the contract. Jifitl* 137 


12* Equity does not compel a pur¬ 
chaser to take such a title as a 
willing purchaser might be satisfied 
with* liut the Court will enquire 
whether a title can be had^ and, 
if the title 13 defective as to part, 
them is no principle of equity 
more utlilictal than that which 
calls on the Court to decide whe- 
tjier the purchaser shall be bound 
to take, with any and what com* 
pcijjiatjori, Urttilch/ttili frrttebsr. 

* Page \ 40 
li. Ona contract for sale of an estate, 

where by th« terms of tbf contract 
the purchaser is to be let into'im- 
meuiate po^scssian, and a question 
afterwards arises as to a part, to 
which no title can be made, the 
vend OF cannot turn thb purchaser 
out of possession, and retain to 

* himself the beneiit of the contract* 

ibid. 1 14 

14* The Court of Ch»/tcery does not 
warpiitthe title of an estate which 
is purchased under its directions* 
iQulmin V* Stecrc, 

15 ■ Spe ci B epe rfomian ce dec reed, w i th 
costs, in a case, where the defend-* 
ant, objecting to tUle, liad been 
servcdwith noticeof aprlordecision 
in a djJlerent cause in favour of the 
sume title, against a similar ohjec- 
lion* iliscoe v, 4h6 

J 6* Eurchaser not to pay interest on 
the deposit, eveti where he has ten- 
^dered a suit necessary by refusiugto 
perform the contract oti the ground 
of an objectinri to the title, which 
could not be supported, iintiges 
Tt Rohin^on* by 4 

I7« Specific performance decreed a- 
galpst a purcba&^j at_a public auc* 
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(ion, wlicre t]ie reprefifnlation In 
the particuUrs of ( .oniplaiiied 
of as cakulated to miskad) wsi»Bn 
vajgue aiid mdeGuite that it oaght 
to haro put the purchaser on mok* 
iiig previous emiuiryH T'rowcr'v. 
NcjDcomc* 704 

See Ar^n^KMCNTj '—■ T ’17 st a.no 

TifL'STKt., - NoTlCt, — 

tict;. 

VERDICT 

rScc Injosctiom. 

VESTING. ^ ' 

] .Testator"ives his up-sonal estate to 
• * * 
ttostecs, U]kon trust (o pay tlie in¬ 
terest to his daughter J?- S. fir her 
life, and after her decease, Jio pr^ 
and divide the principal atnoiij;; the 
children hl^i said daughter, and 
the ifsuc of a deceased child, as^she 
sliould appoint, and In default ofap-« 
pointment to go to and be equally 
dividefl among them; and if but one, 
then to such only child ; the por^' 
ttoos of sons to he paid at their re-> 
spective ages of twenty-one, and of 
daughters at their respectifeages of 
twenty-one, or marriage, ff no 
iijSue, or all die before their re- 
epectivG [Kirtioiis become payable, 
then over^H 

The shares are so given as to vest Im-. 
meilialely in the children of E. 
though liable to be divcstGcJ by all 
dying under twenty-one, without 
issue. 

The share of it diild so <lyi[i.g*w^s 
therefore held to pass to its repre- 
Eeatative. Skejf v. ijurnes^ 336 
A devise over, upon a contingency, 
does iiot,of itself, prevent the shares 
from vesting in the mean time, pro¬ 


vided the words of bequest be in 
other respects aufident to pass a 
present interest, although such a 
devise over of the entirety may be 
called in ajd of other clrcumsitancea 
to ^hew that no present interest was 
intended to pass, Skej/ v. Barnes* 

Page 3 

JjThe analogy from cross remainders 
applies only where fTie naluro o£ 
the devise nv ct *jUDh as to raise the 
impirr'itioii of a suwivorsship i not 
to the i^uestion whethpr the shares 
do, or do not voiU i-t 

4. Ibrec.ion for payment at tiventy- 
otic doe:j Jlot postpone vesting even 
the rase of a common le|;acy ; 
and stUl less in fne case of a'^e.U 
due^ P>id, 

Will. 

VOr.UNTAllY Sli^'TfJlMENT. 

1, Coteusiut in marriage articles in 
^favour of n stranger held merely 
voluntary, and nut to be supported 
by the marriage con ski era lion. Sal^ 
ton V, Chciis^nd* * 2 JtJ 

A voluntary deed, nnca perfected, 
can not be re voked at pleasure, even 
though (he maker has retHtlned It in 
his ow'ii Custody. And vihere the 
deed is i n execution of a power, the 
mere attempt to vary itsdisposUroiis, 
CiincoL of itself prove, that the omis- 
sSon ul u power of revocation in tho 
deed creating the power of appoint¬ 
ment was occasioiveJ by fraud or 
mis Labe. f VomUi v. 270 


W. 

, ' waiver: 

See VuNttOJi Ayn PuncuASSft. 
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WASTE, 

Sea I\j L'»<;Tio>rj—E cclesiasticai 

WEST INDIES. 

See W(eep 


^ARRANT. 

5^ec Fi:Naioif* 


WILL. 

1. Demo to ii. subject io the pay¬ 
ment of legacies of ^00^. each, to 
the testator’s three nephews, to be 
pai4 as soon as the legatees should 
amyeln Kft^jEtfBrfjOrclaimthesantCj 
provided they should arrlveor claim 

' 4.wUhlti three years; if two oiijy 
should arrive or claim within the 
time aforesaid, each to have 
if oiie only, 400f. ; the remainder, 
In elthercase, to fall into the residue 
of his estate; and, if neither should 
arrive or cl aim with inttie Lime afore¬ 
said, then 50L>/, (^^rt thereof) to 
fall into the residue of his eatate. 
Held, the condition not porfonned 
by one of the legatees arriving in 
Engtfind^nd making hisclaini after 
the time apecllied, although igno. 
rant till then of tho wiLl^ or of the 
testator’s death, and no advertise¬ 
ment for legatees, Iturgess v. Ao- 
binson* Page 7 

a. The £00/. haring been invested Jn 
stock in pursuf^nce of an order made 
on Application of the defendant, 

the trustee, the plaintiiT, who was 
entitle thereto, not having appear* 
ed or consented to such idre^. 
ment; h«ld| aevertheless, an ap* 


propriation, and the plaintlif ctiti* 
tied to the stock, and all bonedt 
accrued from tfic rise thereof* 
Jiurgess V. Robinson, Page 0 
3. Testator appoints and JI. his 
executors, together with his wife, 
hoping they will be So good, out 
of respect to his wife, to accept the 
ofTideJ’ And as to fuJial mbridi;tf 
property fee Aad, I dispose of the 
same in manner following,” The 


testiitor then gave several speciljc 
mid pecuniary legacies, but made no 
" disposition of tho residue. 

Held, that th^ intention wus dearly 
expressed, by the clause requo^Titig 
the executors to accept the ofllco, 
followed by the dcclaratioua as to 
Ills disposal of his whole property, 
that (.he executors shajld not take 
/he residgn beneUcially, jCrtraud *, 
T. llunbury, I5t> 

4. Testator directs 20,000/, which ho 
has in the three per 0 nts*^ to bejirtn- 
iy^ed^ there to remain during the 
life of his wife, fdr her to receive 
the interest; and after her death 
to hein the same mannet'ifirinljfjis^ed 
on tho infant C\, to be so 
secured that he may only receive 
the interest during his life; and, 
after his decease, to the heir male 


of his body, and soon in succession 
to theheirat law, male or female;” 
with a direction that the principal 
Eum is never to be broken into, but 
the interest only to be received, 
h is intent bei ng tli at th ere should 
always be the interest, to support 
the name of C&bb as u private 
gentleman*” 

Though the Intention be manifest to 

give ooly a life-interest to f El 

1 



• * 

TO r([i^ ]*R[Nt:iPAL matteus 


T4^ 

yet ther^ being i^oth.iug to shew of A. per aunuin Btiuk long 
' that tlieivord ^Mietrmale" not antuiitio*!; tu the k'tc* of 

used in n strict (^chnicciI /J. hi. per anaum like Bunk an* 

tii^t 11^* C* took (lio absolute in- nuitios j to the tjroasujcr of C* and 

(crest, the words being such as U., 100ft long annuities stock, 

would create ai^estate tiil of fVen- each ; to tliegoTCriiors of JE, lOOf. 

hold |*rcnjerty, long annuities stock; and “ ;J0f» 

if the words for life" had per anniimj furtber part of my 

be#n added to the words heir , Bank long annuities," upon trust 
male,” lu which cate the latter to %pp{y the interest <hul diTulcivds 

words might hjiTfi been const rued to to ^ud for the use of fj. fJ.till sho 

hu a mere Designutio per^onoTw atCnias 21, and then to transfer 

Hefdf iho declaration thntt (he prin- , said per /runu'Jt Rink 

cippl stock tillouhi not ho broknSi lotigaiiriuities”tothesaid/-r*i).— 
into, not suflicient to turn Iheheir then gives to /K C. 150/, 

I ktoa tenant for ljf(^ beiiig like an ihitk lonfjannuitioh stock, and JOA 
attempt at perpetual restraint of per (itutian further part of my 

aljeriFitiori, which, in'the case <A Jong annuities,’'^ jTi trust for .^¥Gm 

land, would not prcTcnt the crea- —iJjra codicil, recltint;^^Whereat 
tion of Qi^e^tato taih Dri/tott v. J may hjne mride a wiong oalculu-* 
'l^t£iiiiing^ Page J7ta *tion of thcviiUieof my foitnne in 

5* Tesliftor gires all hU stock'of j (ho funds at tlio time of iiiiy decease,” 

cattle, horses, nml carririges,” to ] she direi;ts that in case oftleficiency, 

his wife ahfiolutely ; anil gives his ij; may he deducted out of the re- 

farm “anc/jf/SSt /jndcropthercofi^^^ ^idno, as she would Inive all her le- 

to hia said wife during widowhood. gacies paid to the full. 

Jfeldf the live stock upon (hp farm ’I'he testnltris: was at the (line of her 
given to the wife during widoxv- death posses&eJ of only 3^5/. long 

hood, passed to tier EibsolnteJy annuities, and her personal estate 

under the former tlaftI'. to jiay lior (lelit*;. 

JiussilL 190 Upon a question whether the (fca- 

Testator Jeviiies to A. and surer oft/\ was e.iititlefl to a legacy 

(whom he appoints his esecutgrsj aiinuito stock, or 

upon trust to sell for such purposes only trT lOOA to be r^ihed hy the 

as he shall hereafter appoint, and of stock to that amount, held, 

then directs his debts to be paid (Kat it was a specific legacy of so 
hy his executors* ^^iiuch stock, and decreed accord- 

Under this devise, A. and K art- jrg\y , A((Qrfie^*CfpHcrol t. Grnfc- 

authorised to sell for payment of 

debts* ItarA^er f* Phe Duke of “ Will jiot to he construed hy iiome^ 
Devonshire^ 3It} thing f/c/iorA, as hy the state of the 

7. Testatrix gives to tho minister, &c. jireperty where no IfttcnC am<- 
Vor. Ilf. • JC 
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AUvriw^'(^encrai t * 
GroU, rif^e 3lfi 

S, I'cslafor gWcs (o his dau;^htcr II, 
a kaB^hnld held undor the cor¬ 
poration of L, for 3 lives and 2t 
years after tlie death of (he :jur- 
TiTor, *'■ for ail his estate and in¬ 
terest therein," Ha gives other 
parts of his property to his spn, 
and two other danglifers; and the 
lesiduc of his estate, real and per- 
aonal^tobe equiiUydivIded between 
hb three daughters and 7iis son ; 
with a proviso that, la case of the 
deafJi of any without leaving isgaej 
the dying child'.or children’s 
vr shares” should go over to 
^tidbedivided amongthe^lurrivors; 
followed by a clause thi^^ any or 
' , either of his said children who 
should dispute his will should have 
uo hcncfit from any thing there- ^ 
In contained^ but the share or 
shares therein before given to biuij 
her^ or tlienij should go to the 
Qthers. 

II w enters on the leasehold given her 
by the willj and,after the eiplratlon 
of the three lives, but during the 
twenty-'one years, whretb coni men c- 
ed on the death of the survivor, ob- 
taius a renewal, ^ho thou dies af¬ 
ter the expiration of the twenty- 
OHC year?^ without issue, hating by 
her will givco the premises to J. J, 
for all her estate and interest 
therem,^* On her death, A'-, ,the 
only suTvhUig child of the tes* 
tatotflJntets by virtue of the pro¬ 
viso in his will, X J. brings 
ejecUnetit and recovers possession ; 
and afterwanls purchases the j^e- 


version in fee, for which the op* 
tion h given him, as tenant of th*' 
premiHus, by the Corporation, 
licid, That the proviso in the will, 
with reference to the subsequent 
Clause, extended to all ihe interests 
taken by the children under 
Trill, and was not confined to the 
lesiclue only; the moanmg^jf the 
word shares being explained by 
^that subsequent clause^ 

IhUif alii^o, That the renewed lease 
was imrehased by If* as trustee of 
( the term, and went over to St upon 
her death without issue, 
liut, with respect to the feverjjtni in 
fee, il was further held, That X X, 

' was a purchaser thereof for bis own 
benebt, there not being enough in 
the pse to extend to it the priri- 
^ ctple upon which the renewed leasa 
was held to be taken for the benefit 
of those La remainder. Hardman 
V. Johnrofi, ^ Page 348 
f3. Under a bequest of “ all debts due 
add owing to the testator at the 
time of bij death,” a bond con¬ 
ditioned for replacing a sum of 
stock sold by the testator after the 
date of his will, and lent by birn to 
the obligor, was held to pass ; the 
day ijLipulatedfor the re- in vestment 
being pcissed at the time of his 
death; therefore not comprehend¬ 
ed in the residuary devise enume¬ 
rating (among other things) bis 
government stocks and funds. 

« siagion V, Vasho^t, 434 

10, J give to A* Cm £00/., and it is 
my will niid desire that A^ C, may 
dispose of the same amongst her 
relations, as she by wlU may think 
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proper." TlelJ) a Crust far the 
rclntron^ of A. C, oiid the 500/* 
^ell be(|ueathed by the wiU of A. Ct 
to her sister^ and her child- 

len, ihuugh made lAi^iihoiiC refer- 
('nee to the will of the first tes¬ 
tator* Fi}thes T, BdlL Page. 437 
Cujiatructioji of word:; tii a rea^lduory 
cLaui>e^ aa having reference to if. 
contingency which liaci not Calteo 
plftce^ and therefore no restriction 
on a preceding absolute be(jue$t*l 

Ihiil 

11 * Tiestatof directs “ that be ap- 
pointed receitcr of ht? real and 
personal estalCj” and ilios seised of, 
no real estate, eitcept an estaf^ in 
the fV&Rl JndieSf iiuving by his wUl 
directed a sum of money to*be in* 

* vested fn the purchase of huid.^ Ih 
EtiglandM 

appointed manager of the Wtsi 
India estate, tl^on entering into a 
personal rocogtiizance to acctuiit 
f 0 r th e p rodu ce. / 1ibbat i v * llibterl * 

G«1 

12* Itequest of stock to Covernment 
in eaoncratjoii of thi? uaiioniil 
debt.” Directed to he transferred 
to such person as the King, under 


hii sign manual shall appoint* 
Netaiand t. Atiornejf-GentraL 

Page fi64 

13* Word Relations,’'* in a will!, 
means neat of kin.** Bequest 
of residue to tGStator*s wife for 
Life, with a direction to dispose of 
tRe uesidue amongst his rclttlians 
in such manner as she should think 
fjt* 

Appointment to relations, not being 

t next of kill, void, and the residue 
decreeil to be distributed amongst 
those who i-^ere nest of kin to the 
testator at 'the time of his deaths 
PojK T. T5^y 

14* Bequest of all the testator's 
inone^ in the Bank of Engiandf^ 
held to pnss $tack in the fundi^ 
tesUtor having never had any crifh 
in the Bank* GuKini v* N&bic* 
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AVre — BiEcoTort,— CirA* 

HrTAHLr Uses, — ConniTiON, — 
Twlist a>'d Tulsteej —VesTl^t;- 

WORDS* 

See Wll*E, If- DeEU, Co*VSTfll.XTJON 
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